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PREFACE. 


The  object  of  this  Work  is  to  present,  within  the  limits 
of  a  handy  volume,  the  existing  law  relating  to  the 

different  classes  of  securities  on  property.     The  subject 

•}\ 

jp  embraces  mortgages,  legal  and  equitable,  including  bills 

_i 

sP  of  sale,  pledges,  pommon  law  liens,  equitable  charges 

and  liens,  liens  created  by  statute,  and  maritime 
securities. 

The  difficulty  of  comprehending  so  many  distinct 
branches  of  law  within  the  limits  which  the  Author  has 
set  himself  wUl  excuse,  he  hopes,  in  some  degree  the 
imperfections  of  the  performance. 

By  means  o£  the  Addenda,  the  cases  are  brought 
down  to  the  end  of  February,  1897.  Irish  cases  are 
included. 
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ADDENDA. 


Pages  38,  205. — A.  power  in  a  mining  lease  to  distrain  goods  of  the  lessee  on 
adjoining  or  neighbouring  mines  worked  with  the  seam  of  coal  demised 
is  not  a  license  to  take  possession  within  sect.  4  of  the  Bills  of  Sale 
Act,  1878 ;  nor  is  it  within  sect.  6  of  the  same  Act.  In  re  Jioundtoood 
Colliery  Co.,  13  T.  L.  B.  175  (0.  A.). 

Page  49. — Where  a  bill  of  sale  purports  to  be  giyen  in  consideration  of  a  sum 
**  now  owing*'  bj  the  grantors  under  a  promissory  note,  and  the  only 
liability  of  the  grantors  is  to  pay  that  sum  by  instalments  at  future 
dates,  the  consideration  is  not  truly  stated.  Darlow  y.  Bland,  (1897) 
1  Q.  B.  125. 

Pages  92,  428. — A  company  lias  no  lien  on  shares  standing  in  the  name  of  a 
trustee  for  a  debt  due  from  him  as  against  beneficiaries  of  whose  rights 
the  company  has  notice  when  the  debt  is  incurred;  and  probably  it 
cannot  by  its  articles  give  itself  such  a  lien.  Rearden  y.  Provincial 
Bank,  (1896)  1 1.  R.  582. 

Page  12S,—Currie  v.  MoKnight  is  reported  in  the  Law  Beports,  (1897)  A.  0.  97. 

Pages  158,  256. — ^A  distress  put  in  after  an  order  had  been  made  in  a  debenture- 
holders'  action  appointing  a  receiver,  subject  to  his  giving  security,  but 
before  the  receiver  had  given  security  or  taken  possession  was  held  valid 
as  against  the  debenture-holders,  the  order  never  haying  been  drawn 
up  and  the  landlord  having  no  notice  of  it.  In  re  Boundtoood  Colliery 
Co,,  13  T.  L.  B.  175  (0.  A.). 

Pages  159,  420. — Qoteimmente  Stock  Investment  Co.  v.  Manila  By,  Co.,  has  been 
affirmed  in  the  House  of  Lords,  (1897)  A.  G.  81. 

Page  159. — ^The  right  to  inspect  the  register  of  mortgages  under  section  43  of 
the  Oompanies  Act,  1862,  includes  the  right  to  take  copies.  Nelson  v. 
Anglo-American  Land  Mortgage  Co.,  (1897)  1  Oh.  130.  v 

Page  164. — ^As  to  the  authority  of  an  agent  to  receive  payment  by  cheque,  see 
Bluniberg  v.  Life  InUrests  Corporation,  (1897)  1  Ch.  171. 

Page  260. — ^A  receiver  and  manager  may  be  appointed  at  the  instance  of 
debenture-holders,  although  no  default  has  been  made  under  the 
debentures,  where  a  creditor  has  presented  a  petition  to  wind  up  the 
company.    Be  Victoria  SUamboais  Ld.,  (1897)  1  Gh.  158. 

Page  275. — See  further,  on  the  doctrine  that  the  Statute  of  Frauds  cannot  be 
set  up  to  cover  a  &aud,  De  la  Boehefoueatild  v.  Boustead,  13  T.  L.  B. 
118 ;  75  L.  T.  502 ;  66  L.  J.  Gh.  74 ;  (1897)  1  Ch.  196. 

Page  332. — As  to  the  mortgagee's  liability  to  pay  interest  on  surplus  proceeds  of 
sale,  see  Eley  v.  Bead,  102  Law  Times,  317  (C.  A.). 

Page  425. — Northern  Counties  Fire  Insurance  Co.  v.  Whipp  was  followed  in 
Garside  v.  Liverpool  Bailway  Building  Society,  13  T.  L.  B.  189  (C.  A.). 
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Page  500. — Ab  to  when  the  right  aocrnes  to  recover  land  in  the  case  of  a  re- 
yersionary  intereet,  see  Barcroft  y.  Murphy^  (1896)  1 1.  B.  590. 

Page  589. — Ab  to  the  form  of  judgment  in  a  foreclosure  action  where  the  mort- 
gagee submits  to  be  charged  with  a  certain  sum,  see  SifMnons  y.  Blandy, 
(1897)  1  Oh.  19. 

Page  554. — Where  a  solicitor  is  ordered  to  deliver  up  papers  pending  taxation, 
he  is  entitled  to  an  undertaking  by  the  client  to  return  them  in  the 
eyent  of  a  further  sum  being  found  due  upon  taxation.  In  re  Hanbury, 
Whitting,  d:  NiehoUon,  75  L.  T.  449 ;  13  T.  L.  B.  91. 


A   CONCISE    TKEATISE 

ON 

MORTGAGES,  PLEDGES,  AND  UENS. 


CHAPTER  I. 

INTRODUCTORY — ^LEGAL   MORTGAGES. 


An  ordinary  creditor  has  no  claim  against,  or  charge  upon,  Distinotion 
any  part  of  his  debtor's  property.    His  only  right  is  a  right  Jl^ui^and 
of  action  against  his  debtor  when  solvent,  or  of  proof  in  his  JJ^.^"'^ 
bankruptcy. 

Bat  a  creditor  may,  as  pctrt  of  the  contract  by  which  the 
relation  of  debtor  and  creditor  is  constituted,  or  by  virtue 
of  a  subsequent  contract  for  value,  acquire  a  right,  either  to 
hold  specific  property  of  the  debtor  or  a  third  person  until 
the  debt  is  discharged,  or  to  make  specific  property  of  the 
debtor  or  a  third  person  available  towards  satisfaction  of  the 
debt.  The  present  treatise  deals  with  the  rights  and  remedies 
of  creditors  of  the  latter  class. 

A.  Legal  Mortgages  of  Land. 

The  following  are  the  principal  forms  of  legal  mortgage  of 
land,  the  first  being  the  most  usual : — 

1.  A  mortgage,  according  to  Blackstone  (2  Comm.  157)  is  i.  Mortgage 
^  where  a  man  borrows  of  another  a  specific  sum  {e.g.  200Z.)  "  ^' 
and  grants  him  an  estate  in  fee,  on  condition  that,  if  he,  the 
mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  200Z. 
on  a  certain  day  mentioned    in  the  deed,  that   then  the 
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mortgagor  may  re-enter  on  the  estate  so  granted  in  pledge ; 
or,  as  is  now  (1766)  the  more  usual  way,  that  the  mortgagee 
shall  re-convey  the  estate  to  the  mortgagor/' 

2.  Mortgag:e        2.  Owing  to  certain  doubts,  he  continues,  ^'  it  became  usnal 
loDg  term.      to  grant  only  a  long  term  of  years  by  way  of  mortgage,  with 

condition  to  be  yoid  on  repayment  of  the  mortgage  money." 

3.  Mortgage       3.  A  mortgage  is  sometimes  made  in  the  form  of  *'  a  con- 
truBt  for  sale,  veyance  reciting  the  loan  and  the  intended  security,  and  then 

a  grant  or  re-lease  of  the  land  to  the  mortgagee,  upon  trust 
when  he  thought  fit  to  sell,  or  to  sell  or  mortgage,  with  a 
declaration  of  the  trasts  of  the  money  and  a  further  declara- 
tion that,  whenever  he  chose,  he  might  enter  and  take  the 
rents  and  apply  them  in  keeping  down  the  interest."  Per 
Jessel,  M.B.  in  In  re  Alison,  11  Ch.  Div.  284,  294. 

Such  a  conveyance  is  in  substance  an  ordinary  mortgage 
security,  whether  it  is  made  to  the  mortgagee  himself  or  to  a 
third  person  as  trustee.  Bell  v.  Carter,  17  B.  11 ;  Wieka  v. 
Scrivens,  1  J.  &  H.  215 ;  Kirkwood  v.  Thompson,  2  H.  &  M. 
392 ;  2  D.  J.  &  S.  613 ;  Locking  v.  Parker,  8  Ch.  30 ;  In  re 
Alison,  supra. 

4.  '*  A  Welsh  mortgage  is  a  conditional  sale ;  under  it  the 
lender '  goes  into  possession  of  the  rents,  and  continues  to 
receive  them,  until  the  party  who  borrowed  the  money  chooses 
to  redeem."    Balfe  v.  Lord,  2  D.  &  War.  410,  487. 

5.  The  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87), 
enables  (sec.  22)  every  registered  proprietor  of  freehold  or 
leasehold  land  to  charge  such  land  with  the  payment  of  a 
principal  sum  with  or  without  interest,  and  with  or  without 
a  power  of  sale.  The  charge  is  completed  by  entering  on  the 
register  the  person  in  whose  favour  it  is  made,  and  its  par- 
ticulars. Sees.  23  to  27  deal  with  the  covenants  implied 
in  the  charge,  and  the  powers  of  the  registered  proprietor. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  enables 
(sec.  26)  a  mortgage  of  freehold  or  leasehold  land  to  be  made 
in  the  form  prescribed  by  the  Act,  and  provides  what  covenants 
and  provisoes  are  to  be  implied  therein. 
Whatproperty  A  bare  possibility  (such  as  the  expectation  which  an  heir 
has  of  succeeding  to  his  ancestor)  and  a  fortiori  an  interest 


4.  Welsh 
mortgage. 


5.  Statutory 
mortgages. 


DEED  DEFINED.  J 

in  hereditaments  to  be  acquired  by  the  grantor  cannot  be  mortgaged 
disposed  of  at  Islw,  Perk.,  sec.  65 ;  Bacon's  Maxims,  14 ;  Lampefs 
Case,  10  Bep.  465. 

By  sees.  2  and  3  of  the  Real  Property  Act,  1845  (8  &  9  Legal  mort- 
Yict.  c.  106),  the  immediate  freehold  of  corporeal  hereditaments  must  be  by 
can  be  conveyed  either  by  feoffment  or  by  deed ;  but  a  feoff- 
ment made  after  October  1»  1845  (other  than  a  feoffment 
made  under  a  custom  by  an  infant),  is  void  at  law  unless 
evidenced  by  deed. 

By  the  common  law,  reversions  and  vested  remainders  in 
corporeal  hereditaments,  and  all  interests,  whether  immediate, 
reversionary,  or  in  remainder,  in  incorporeal  hereditaments^ 
can  only  be  conveyed  by  deed.  Co.  Lit.,  9a ;  Shep.  Touchst., 
229  9eq. 

By  sec.  6  of  the  Real  Property  Act,  1845,  contingent 
interests  in  corporeal  or  incorporeal  hereditaments  may  be 
disposed  of  by  deed. 

By  sec.  3  of  the  Real  Property  Act,  1845,  leases  of  heredita- 
ments, corporeal  or  incorporeal  (except  leases  of  corporeal 
hereditaments  for  a  term  not  exceeding  three  years  from  the 
making  thereof,  where  the  rent  is  not  less  than  two-thirds  of 
the  value),  can  only  be  created  by  deed. 

By  the  same  section,  assignments  of  chattel  interests  (not 
being  copyhold)  in  any  tenements  or  hereditaments  are  void 
at  law  unless  made  by  deed.  See  Follock  v.  Stacy y  9  Q.  B. 
1033. 

It  follows  that  a  deed  is  required  to  convey  a  legal  interest 
in  hereditaments,  corporeal  or  incorporeal,  except  in  the  case 
of  a  lease  for  a  term  not  exceeding  three  years. 

"  Every  agreement  put  in  writing,  sealed,  and  delivered.  Definition 
becometh  a  deed."    Shep.  Touchst.,  51. 

The  better  opinion  appears  to  be  that  the  provisions  of  the  Signature. 
Statute  of  Frauds  requiring  signature  do  not  apply  to  deeds. 
Shep.  Touchst,  56,  Preston's  note  ;  Cooch  v.  Goodman,  2  Q.  B. 
580,  596 ;   Cherry  v.  Hming,  4  Ex.  631,  636  ;  Williams'  Real 
Prop.,  17th  ed.  149. 

Neither  wax  nor  wafer  is  necessary  in  order  to  constitute  Seal. 
a  seal,  but  there  must  be  something  in  the  nature  of  an 
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Delivery. 

Two  deeds 
executed  on 
same  day. 


Deliverjr  by 
oorporation. 


Retention  by 
grantor. 


impression  on  the  deed  to  denote  that  it  has  been  sealed. 
National  Provincial  Bank  of  England  y.  Jackson,  33  Ch.  DIt.  1, 
doubting  In  re  Sandilands,  L.  B.  6  C.  P.  411. 

In  the  case  of  a  common  law  corporation,  the  seal  may  only 
be  lawfully  affixed  by  the  authority  of  a  majority  of  the  cor- 
porators corporately  assembled.  Mayor  of  Merchants  of  the 
Staple  V.  Bank  of  England,  21  Q,  B.  D.  160,  165. 

As  to  the  sealing  by  a  company  under  the  Companies 
Clauses  Act,  1845,  see  D'Arcy  v.  Tamar  Railway  Co,,  L.  B. 
2  Ex.  158. 

In  the  case  of  a  company  under  the  Companies  Acts,  where 
the  articles  of  association  prescribe  no  special  formalities, 
whoever  as  a  matter  of  practice  manages  the  affairs  of  the 
company  may  lawfully  use  the  seal  for  those  acts  which  he  is 
authorized  to  perform.  In  re  Bamed^a  Banking  Co.,  L.  B.  3 
Ch.  105, 116. 

The  American  cases  on  sealing  are  collected  in  3  Gray's 
Cases  on  Property,  628. 

A  deed  takes  effect  from  its  delivery.    Shep.  Touchst.,  57. 

When  two  deeds  are  executed  on  the  same  day,  the  Court 
must  inquire  which  was  in  fact  executed  first ;  but  if  there  is 
anything  in  the  deeds  themselves  to  show  an  intention  either 
that  they  shall  take  effect  pari  paseu  or  even  that  the  later 
deed  shall  take  effect  in  priority  to  the  earlier,  the  Court 
will  presume  that  the  deeds  were  executed  in  such  order  as 
to  give  effect  to  the  manifest  intention  of  the  parties.  Taylor 
d.  Atkyns  v.  Horde,  2  Smi.  L.  C.  632,  699 ;  Gartside  v.  Silkstone 
Coal  Co.,  21  Ch.  D.  762. 

Where  the  grantor  is  a  corporation,  sealing  is  equivalent  to 
delivery,  if  the  seal  is  affixed  with  the  intention  of  giving  an 
immediate  operation  to  the  deed.  It  is  not  equivalent,  if 
an  intention  is  shown  to  suspend  the  operation  of  the  deed 
until  some  further  act  is  performed.  Anon.,  1  Vent.,  257 ; 
Derby  Canal  Co.  v.  Wilmot,  9  East,  360 ;  Oartside  v.  Silkstone 
Coal  Co.,  21  Ch.  D.  762,  768 ;  MowaU  v.  Castle  Steel  Works 
Co.,  34  Ch.  Div.  58. 

Where  a  deed  is  effectually  delivered,  the  retention  of  it 
by  the  grantor  in  his  own  possession  does  not  prevent  it  from 
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taking  effect  from  the  delivery.  Boe  d.  Garnons  v.  Knight, 
5  B.  &  C.  671 ;  Exton  v.  Scott,  6  Sim.  31 ;  Eall  v.  Palmer,  3 
Ha.  532 ;  Xmos  v.  Wickham,  L.  R.  2  H.  L.  296 ;  Evans  v.  6?r^, 
9  L.  R.  It.  539. 

The  delivery  of  a  deed  may  be  qualified.  The  grantor  may  Delivery 
declare  that  it  shall  not  take  effect  until  the  happening  of"®^"*^' 
some  event  or  performance  of  some  condition.  In  that  case, 
the  delivery  becomes  absolute  upon  the  happening  of  the 
event  or  performance  of  the  condition.  Until  then,  the 
instrument  is  an  escrow.  Fagg  v.  James,  6  L.  T.  675 ;  Xenos 
V.  Wickham,  L.  R.  2  H.  L.  296,  323. 

The  question  whether  a  deed  is  delivered  as  an  escrow  or 
not  is  a  question  of  intention.  The  surrounding  circumstemces 
may  show  that  it  was  intended  as  an  escrow  though  the 
delivery  is  absolute  in  form.  Johnson  v.  Baker,  4  B.  &  A. 
440 ;  Murray  v.  Earl  of  Stair,  2  B.  &  C.  82 ;  Bowker  v. 
Burdekin,  11  M.  &  W.  128 ;  Oudgen  v.  Besset,  6  E.  &  B.  986, 

Delivery  of  a  deed  to  the  grantee  is  inconsistent  (a),  but 
delivery  to  his  solicitor  is  not  inconsistent  (l),  with  its  being 
an  escrow,  (a)  Co.  Lit.,  36a ;  Holford  v.  Parker,  Hob.  246. 
(h)  MUlership  v.  Brookes,  5  H.  &  N.  797;  Watkins  v.  Nash, 
20  Eq.  262. 

Where  a  deed  is  invalid  when  executed,  it  has  been  held  Be-delivery.] 
that  conduct  by  the  grantor  treating  the  deed  as  valid  may 
amount  to  a  re-delivery,  though  the  deed  has  not  come  back 
into  his  possession.  Goodright  v.  Straphan,  1  Cowp.  201; 
doubted  in  London  dt  Provincial  Bank  v.  Powell,  (1893)  2 
Ch.  555. 

An  agent  to  seal  or  deliver  a  deed  must  be  appointed  Ezeoution 
under  seal.    Berkeley  v.  Hardy,  5  B.  &  C.  355 ;  Hibblewhite  ^  ^^^ 
V.  McMarine,  6  M.  &  W.  200 ;  In  re  Whitley  Partners,  32  Ch. 
Div.  337,  340 ;  Powell  v.  London  &  Provincial  Bank,  (1893) 
1  Ch.  610 ;  2  Ch.  555. 

Where  a  deed  is  executed  by  an  agent  appointed  by  parol, 
the  deed  may  be  valid  as  against  the  principal  under  the 
doctrine  of  estoppel.  King  v.  Inhabitants  of  Longnor,  4  B.  & 
Ad.  647 ;  Tupper  v.  Fouikes,  9  C.  B.  N.  S.  797. 

The  Conveyancing  Act,  1881  (sec.  46),  enables  an  attorney  Conveyancing 
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Act,  1881, 
sec.  46. 


Partial 
execution. 


Material 
omiflaions. 


Date. 


Name  of 

grantee. 


Transfer 
of  shares. 


Debenture. 


to  "  execute  or  do  any  assnrance,  instnunent,  or  thing  in  and 
with  his  own  name  and  signature  and  his  own  seal,  where 
sealing  is  required,  by  the  authority  of  the  donor  of  the  power.** 

This  section  does  not  mean  that  the  attorney  may  execute 
in  his  own  name  without  anything  to  show  that  he  executes 
as  attorney.  Per  Cotton,  L.J.,  in  In  re  Whitley  Partners,  32 
Ch.  Div.  337,  338, 

Under  the  law  before  the  Act,  where  an  attorney  described 
himself  as  an  attorney,  professed  to  grant  as  an  attorney,  and 
executed  as  an  attorney,  but  did  not  execute  in  the  name  and 
on  the  behalf  of  his  principal,  the  execution  was  bad.  Combers 
Case,  9  Rep.  75,  765 ;  Frontin  v.  SmaU,  2  Ld.  Raym.  1418 ; 
White  V.  Cuyler,  6  T.  R.  176  ;  Wilka  v.  Back,  2  East,  142. 

As  to  execution  by  the  committee  of  a  lunatic,  see  Latvrie 
V.  Lees,  14  Ch.  Div.  249 ;  7  App.  Cas.  20. 

An  execution  of  a  deed  in  part  only  is  no  execution. 
Wilkinson  v.  Angh-Califomian  Gold  Mining  Co.,  18  Q.  B.  728 ; 
see  Exchange  Bank  of  Yarmouth  y.  Blethen,  10  App.  Ca&  293. 

A  deed  having  material  omissions  when  sealed  and  delivered 
is  void  at  law.  Perk.,  sec.  118;  Shep.  Touchst.,  54 ;  Weeks  v. 
MaiUardet,  14  East,  568 ;  Sdlin  v.  Price,  L.  R.  2  Ex.  189. 

A  date  is  not  a  material  part  of  a  deed.    Shep.  Touchst,  55. 

Hence  a  mortgage  deed  is  valid  where  the  date  and  the  date 
of  the  proviso  for  redemption  are  subsequently  filled  in.  Adsetts 
V.  Hives;  33  B.  52. 

As  to  the  necessity  of  naming  the  grantee,  see  Maugham 
V.  Sharpe,  17  C.  B.  N.  S.  443 ;  Simmons  v.  Woodward,  (1892) 
A.  C.  100. 

A  deed  of  transfer  of  shares  is  void  at  law  unless  it  contains 
when  delivered  the  name  of  the  transferee,  and  identifies  the 
shares  to  be  transferred.  Hibblewhite  v.  M^Morine,  6  M.  &  W. 
200 ;  Tayler  v.  Great  Indian  Peninsular  By.  Co.,  4  De  G.  &  J. 
559  ;  Swan  v.  North  British  Australasian  Co.,  7  H.  &  N.  603  ; 
2  H.  &  C.  175 ;  France  v,  Clark,  26  Ch.  Div.  257 ;  SociSte 
Generale  de  Paris  v.  Walker,  14  Q.  B.  Div.  424 ;  11  A.  C.  20. 

A  debenture  with  the  name  of  the  payee  in  blank  is  void  at 
law.  Enthoven  v.  Eoyle,  13  C.  B.  373 ;  In  re  Queensland  Land 
&  Coal  Co.,  (1894)  3  Ch.  181. 


VOID  AND  VOIDABLE  DEEDS. 
Where  blanks  in  a  deed  are  filled  in  in  the  presence  and  When  xo- 

dolivorv  iB 

with  the  assent  of  the  grantor,  a  re-delivery  may  be  inferred.  inferrecL 
Hudson  y.  Bevett,  5  Bing.  368.; 

Possibly,  a  re-delivery  may  be  inferred  where  the  blanks 
are  filled  in  with  his  knowledge  and  acquiescence,  thongh  not 
in  his  presence.  Powell  v.  London  &  Provindai  Bank,  (1893) 
1  Ch.  610 ;  2  Ch.  565. 

A  re-delivery  will  not  be  inferred  merely  from  the  &ct  that 
the  grantor  knew  that  the  deed  was  being  acted  on  as  a  perfect 
deed,  there  being  no  evidence  that  he  knew  how  it  had  been 
filled  np.  SoeiSte  GhiArcde  de  Paris  v.  Walker,  14  Q.  B.  Div. 
424 ;  11  App.  Cas.  20 ;  Powell  v.  London  &  Provincial  Bank, 
(1893)  1  Ch.  610 ;  2  Ch.  555. 

As  to  the  effect  of  subsequent  alterations  in  a  deed,  see  Material 
Shop.  Touchst,  68, 69 ;  Master  y.  Miller,  1  Smi.  L.  C.  824 ;  Doe  *^*«***°'"- 
d.  Lewis  v.  Bingham,  4  B.  &  Aid.  672 ;  AdseUs  v.  Eives,  83  B. 
52  ;  Lowe  v.  Fox,  12  App.  Cas.  206,  216. 

If  a  person  who  seals  and  delivers  a  deed  is  misled,  as  to  Effect  of 
its  actual  contents,  by  the  misstatements ,  or  misrepresenta- 
tions of  the  person  procuring  its  execution,  the  deed  is  void. 
Thoroughgood's  Case,  2  Bep.  9 ;  Bigot's  Case,  ll]Bep.  27b ;  Com. 
Dig.  Fait,  B.  2  ;  Vorley  v.  Cooke,  1  Giflf.  230 ;  OgUvie  v.  Jeafre- 
son,  2  Gifif.  353;  Lee  v.  Angus,  15  L.  T.  380;  Foster  v. 
Mackinnon,  L.  E.  4  C.  P.  704;  Favell  v.  Wright,  64  L.  T.  85. 

It  is  probably  not  void  if  the  person  executing  it  has  himself  Negligence 
been  guilty  of  negligence,  e.g.  by  not  making  any  inquiry  as 
to  the  contents.    Hunter  v.  Walters,  7  Ch.  75,  87. 

In  Favell  v.  Wright  (64  L.  T.  85)  it  was  held  that  a  woman 
was  not  negligent  in  executing  a  deed  without  reading  it,  but 
relying  upon  the  statements  of  her  solicitor  as  to  the  contents. 
See  National  Provincial  Bank  of  England  v.  Games,  33  Ch. 
Div.  1, 10. 

Misrepresentations  to  avoid  a  deed  must  be  misrepresenta-  Collateral 
tions  respecting  its  actual  contents.    A  collateral  misrepre- aentations. 
sentation,  e,g.  as  to  the  legal  consequences  of  the  deed,  does 
not  make  it  void  ah  initio,  although  it  would  be  voidable  as 
against  the  person  making  such  misrepresentation.    Lettns  v. 
Jones,  4  B.  &  C.  506 ;  Mason  v.  Ditehboume,  1  Moo.  &  R.  460 ; 
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Edwards  v.  Brawn,  1  Cr.  &  J.  307 ;  Feret  v.  BUI,  15  C.  B. 
207;  23  L.  J.  C.  P.  185. 

Thus,  where  a  grantor  knows  the  contents  of  the  deed  which 
he  execatesy  or  even  where  he  executes  it  without  inquiring 
into  the  contents,  in  reliance  upon  the  good  faith  of  the 
person  procuring  its  execution,  the  deed  is  not  void,  although 
the  grantor  has  been  induced  to  execute  it  by  a  collateral 
misrepresentation.  Shmter  v.  Walters^  7  Ch.  75;  Naiional 
Provincial  Bank  of  England  v.  Games,  33  Ch.  Div.  1 ;  Onward 
Building  Society  v.  Smithson,  (1893)  1  Ch.  1 ;  Lloyds  Bank  v. 
BvUock,  (1896)  2  Ch.  192. 
What  estate        When  a  person  having  several  estates  and  interests  in  land 

passes  by  the 

conveyance,    joins  in  conveying  all  his  estate  and  interest  in  the  lands  to 

a  purchaser,  every  estate  or  interest  vested  in  him  passes  by 

the  conveyance,  although  not  vested  in  him  in  the  character 

in  which  he  became  a  party  to  it.    Drew  v.  Earl  of  Norburtf, 

3  J.  &  Lat.  267,  284 ;  CaH&r  v.  Carter,  3  K.  &  J.  617,  634 ; 

distinguishing  Fausset  v.  Carpenter,  2  Dow  &  CI.  232. 

Execution  by      Where  a  deed  purporting  to  convey  property  is  executed  by 

joint^tenants.  ^^^  ^^  three  joint  tenemts,  the  execution  operates  to  sever  the 

joint-tenancy,  and  the  legal  estate  in  one-third  of  the  property 

passes.    Baursot  v.  Savage,  L.  R  2  Eq.  134. 

Legal  estate       Where  a  mortgagor  who  has  not  the  legal  estate  purports 

estoppel.  ^      to  convey  it  and  subsequently  acquires  it,  he  and  all  persons 

claiming  under  him  will  be  estopped  as  against  the  mortgagee 

from  denying  that  the  legal  estate  passes  by  the  conveyance. 

Bight  d,  Jefferys  v.  Bucknell,  2  B.  &  Ad.  278 ;  Carpenter*  v. 

jBtrffor,  8  M.  &  W.  209 ;  Stroughill  v.  Buck,  14  Q.  B.  781. 

In  order  to  raise  an  estoppel,  the  deed  must  contain  a 
precise  and  specific  averment  that  the  conveying  party  has 
the  legal  estate.  Bight  d.  Jefferys  v.  Bucknell,  2  B.  &  Ad.  278 ; 
Crofts  V.  Middleton,  2  K.  &  J.  194 ;  Onward  Building  Society  v. 
Smithson,  (1893)  1  Ch.  1. 

The  operative  words  in  an  innocent  conveyance,  such  as  a 
grant  or  a  lease,  do  not  (a),  but  a  demise  does  (b),  create  an 
estoppel,  (a)  Bight  d.  Jefferys  v.  Bucknsll,  supra ;  Stackpoole 
V.  Stackpoole,  4  D.  &  War.  320 ;  Heath  v.  Crealock,  10  Ch.  22 ; 
(h)  Crofts  V.  Middleton,  2  K.  ifc  J.  194. 
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A  recital  that  the  party  conveying  is  seised  in  fee  creates 
an  estoppel.    BenaUy  v.  Burdoriy  8  L.  J.  0.  S.  Ch.  85. 

But  a  recital  that  be  is  legally  or  equitably  seised  (Bight 
d.  Jefferya  v.  Buckndl^  supra)  ^  or  that  he  is  seised  of  or  other- 
wise well  entitled  to  an  estate  in  fee  simple  (Heath  y.  Crealoek, 
supra),  creates  no  estoppel. 

Covenants  for  title  do  not  create  an  estoppel.  General 
Finance  Company  v.  Liberator  Building  Society,  10  Ch.  D.  15 ; 
Ontvard  Building  Society  v.  Smiihaon,  supra. 

There  can  be  no  estoppel  where  the  true  state  of  the  grantor's 
title  appears  on  the  face  of  the  conveyance.  Bight  d.  Jefferys 
V.  Bucknelly  supra ;  Crofts  v.  Middletony  supra. 

As  to  legal  mortgages  of  copyholds,  see  Elton  on  Copy-  Mortgagee  of 
holds,  67,  79.  '*^^'*"''*'- 

A  term  of  years  may  be  mortgaged  at  law,  either  by  assign-  Mortgages  of 
ment  or  by  sub-demise.  "^  ^^  y"*"- 

A  legal  mortgagee  of  a  lease  by  assignment  is  liable  to  the 
lessor  for  rent  and  upon  the  covenants  until  he  assigns  over. 
A  mortgagee  by  sub-demise  incurs  no  liability  under  the 
original  lease.  Walters  v.  Northern  Coal  Mining  Co.,  5  D.  M. 
&  G.  629,  640 ;  Galbraith  v.  Cooper,  8  H.  L.  C,  315,  326 ;  In 
re  Gee,  24  Q.  B.  D.  65. 

The  Bankruptcy  Act,  1883,  sect.  55,  enables  a  trustee  in  Effect  of 
bankruptcy,  with  the  leave  of  the  Court,  to  disclaim  leaseholds  ^^J^Sptcy 
of  the  bankrupt  "  burdened  with  onerous  covenants ; "  and  the 
Court  may,  on  the  application  of  any  person  interested  in  any 
disclaimed  property,  make  an  order  vesting    the  property 
in  him. 

The  Act  provides  [sect.  55  (6)]  that  **  where  the  property 
disclaimed  is  of  a  leasehold  nature,  the  Court  shall  not  make 
a  vesting  order  in  favour  of  any  person  claiming  under  the 
bankrupt  as  mortgagee  by  demise,  except  upon  the  terms 
of  making  such  person  subject  to  the  same  liabilities  8ind 
obligations  as  the  bankrupt  was  subject  to  under  the  lease 
in  respect  of  the  property  at  the  date  when  the  bankruptcy 
petition  was  filed,  and  any  mortgagee  declining  to  accept  a 
vesting  order  upon  such  terms  shall  be  excluded  from  all 
interest  in  and  security  upon  the  property," 
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The  effect  of  this  section  is  considered  in  In  re  Coeh,  20 

Q.  B.  Div.  343 ;  In  re  Firdey,  21  Q.  B.  Div.  475 ;  In  re  Morgan, 

22  Q.  B.  Div.  592;  In  re  Smith,  25  Q.  B.  Div.  536. 

Bankruptcy        The  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  provides 
Act,i890,B.i3.  ^g^^^  j^3j  ^^^^  ^Y^Q  Qq^^  jjjj^y^  jf  i^  thinks  fit,  make  the  person 

in  whose  favour  the  vesting  order  may  be  made  subject  only 
to  the  same  liabilities  and  obligations  as  if  the  lease  had  been 
assigned  to  him  at  the  date  when  the  bankruptcy  petition  was 
filed,  and  (if  the  case  so  requires)  as  if  the  lease  had  comprised 
only  the  property  comprised  in  the  vesting  order. 


Deed  not 
required. 


After- 
acquired 
chattels. 


Novu$  actus 
inUnenient. 


B.  Legal  Mobtgages  of  Personal  Chattels. 

At  common  law,  a  personal  chattel  may  be  validly  mort- 
gaged— that  is,  it  may  be  made  the  subject  of  a  security 
without  being  delivered  to  the  lender.  Ma/ugham  v.  Sharpe, 
17  C.  B.  N.  S.  443 ;  Cookson  v.  Stoire,  9  App.  Cas.  653,  664 ; 
SecUh  V.  Moore,  11  App.  Cas.  350,  370 ;  Cochrane  v.  Moore,  25 
Q.  B.  Div.  57,  70. 

A  mortgage  of  personal  chattels  is  analogous  to  a  mortgage 
of  land.  The  entire  property  at  law  in  the  chattels  passes 
by  the  mortgage  to  the  mortgagee.  The  only  right  of  the 
mortgagor  (apart  from  rights  expressly  given  him  by  the 
mortgage  contract)  is  a  right  in  equity  to  redeem.  SeweU 
V.  BurdicTc,  10  App.  Cas.  74,  92,  95 ;  Ex  parte  Huhbard,  17 
Q.  B.  Div.  690,  698;  In  re  Morrptt,  18  Q.  B.  Div.  222, 
232,  234 ;  Johnson  v.  Diprose,  (1893)  1  Q.  B.  512. 

A  mortgage  of  personal  chattels  may  be  created  without 
deed.  Litt.,  sect.  365 ;  Shep.  Touchst.,  120 ;  Flory  v.  Denny, 
7  Ex.  581. 

A  transfer  of  personal  chattels  not  belonging  to  the  trans- 
feror at  the  time  of  the  transfer  is  void  in  law.  Grantham  v. 
Hawley,  Hob.  132;  Robinson  v.  Macdomidl,  5  M.  &  S.  228; 
Limn  V.  Thornton,  1  C.  B.  379 ;  Holroyd  v.  Marshall,  10 
H.  L.  C.  191. 

Where  there  are  words  which  purport  to  transfer  after- 
acquired  chattels,  these  words  may  become  operative  at  law 
by  virtue  of  a  subsequent  act  (novm  actus  interveniens)  done 
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by  the  grantor  with  the  view  of  carrying  his  former  disposi- 
tion into  effect.  Bacon's  Maxims,  14;  Lunn  v.  Thornton^ 
supra. 

The  mere  acquisition  by  the  grantor  of  property  which 
comes  within  the  scope  of  the  ineffectual  grant  is  not  such 
an  act  Lunn  v.  Thornton,  supra ;  Joseph  v.  Lyons,  15  Q.  B. 
Div.  280. 

The  taking  possession  by  the  grantee,  with  the  consent  of 
the  grantor,  of  after-acquired  property  of  the  grantor  is  such 
an  act,  and  vests  the  legal  title  to  the  property  in  the  grantee. 
Congreve  v.  EveUs,  10  Ex.  298 ;  Eope  v.  Eayley,  5  E.  &  B.  830 ; 
Beeve  v.  WhitToore,  4  D.  J.  &  S.  1,  18 ;  Beeves  v.  Barlow,  12 
Q.  B.  Div.  436;  EaUas  v.  Bobinson,  15  Q.  B.  Div.  288. 

As  to  the  effect  of  the  Bills  of  Sale  Acts  upon  such  trans- 
actions, see  p.  38. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  JJ<^^« 
provides : — 

Sect.  31  (1)  A  registered  ship  or  a  share  therein  may  be 
made  a  security  for  a  loan  or  other  valuable  consideration, 
and  the  instrument  creating  the  security  (in  this  Act  called  a 
mortgage)  shall  be  in  the  form  marked  B  in  the  first  part  of 
the  First  Schedule  to  this  Act,  or  as  near  thereto  as  circum- 
stances permit,  and  on  the  production  of  such  instrument  the 
registrar  of  the  ship's  port  of  registry  shall  record  it  in  the 
register  book. 

(2)  Mortgages  shall  be  recorded  by  the  registrar  in  the 
order  in  time  in  which  they  are  produced  to  him  for  that 
purpose,  and  the  registrar  shall,  by  memorandum  under  his 
hand,  notify  on  each  mortgage  that  it  has  been  recorded  by 
him,  stating  the  day  and  hour  of  that  record. 

Sects.  39  to  43  enable  a  registered  owner,  who  is  desirous  Certificates 
of  mortgaging  his  ship  or  share  at  any  place  out  of  the 
country  in  which  the  port  of  registry  is  situate,  to  obtain 
from  the  registrar  a  certificate  of  mortgage. 

The  guardian  of  a  registered  infant  owner  cannot  validly 
mortgage  the  ship.    Michael  v.  Fripp,  7  Eq.  95. 
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C.  Legal  Assignments  of  Choses  in  Action. 

Before  the  Jadieature  Act,  1873,  debts  and  other  legal 
choses  in  action  were  not,  except  in  special  cases,  assignable 
at  law.  See  'per  Fry,  L.  J.,  in  Colonial  Bank  v.  Whinney^  30 
Ch.  Div.  261,  287. 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  provides  :— 

Sect.  25  (6)  Any  absolute  assignment  by  writing  under  the 
hand  of  the  assignor  (not  purporting  to  be  by  way  of  charge 
only)  of  any  debt  or  other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt  or  chose  in  action, 
shall  be,  and  be  deemed  to  have  been,  effectual  in  law  (subject 
to  all  equities  which  would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not  passed)  to  pass 
and  transfer  the  legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good  discharge  for  the 
same  without  the  concurrence  of  the  assignor. 

The  section  extends  to  an  assignment  made  before  the 
passing  of  the  Act    DM  v.  WaJker,  (1893)  2  Ch.  429. 

The  right  to  recover  damages  for  breach  of  contract  is  not 
a  debt  or  other  legal  chose  in  action  within  the  section.  May 
V.  Lane,  43  W.  R.  193. 

A  debt  to  arise  in  futuro  is  within  the  section.  Brice  v. 
Bannister,  3  Q.  B.  Div.  569 ;  Walker  v.  Bradford  Old  Bank, 
12  Q.  B.  Div.  511. 

Notice  may  be  validly  given  after  the  death  of  the  assignor. 
Walker  v.  Bradford  Old  Bank,  12  Q.  B.  Div.  511. 

An  assignment  may  be  absolute,  though  creating  a  trust  of 
moneys  to  be  recovered  under  it  by  the  assignee  (a),  or  contain- 
ing a  proviso  for  reassignment  (b).  (a)  Comfort  v.  Betts,  (1891) 
1  Q.  B.  737 ;  (b)  Burlinson  v.  Hall,  12  Q.  B.  Div.  347 ;  Tancred 
V.  Delagoa  Bay  By,  Co,,  23  Q.  B.  Div.  239 ;  disapproving 
National  Provincial  Bank  of  England  v.  Harle,  6  Q.  B.  Div.  626 ; 
see  Knill  v.  Browse,  33  W.  R.  163. 

An  assignee  must  prove  the  assignment  in  order  to  sue  for 
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the  recovery  of  the  debt.    The  assignment,  therefore,  is  part "  P*'*  ^^ 
of  his  cause  of  action,  and  must  be  set  out  in  his  statement  of  action, 
claim.    Bead  v.  Broum,  22  Q.  B.  Div.  128 ;  Satchwell  v.  Cla/rke, 
66  L.  T.  641. 
The  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144),  Poiicie8  of 

11        /.^N.  i»i**  i*i*i»  1      life  aBsurauce. 

enables  (sect.  1)  assignees  of  policies  of  life  assurance,  who, 
at  the  time  of  action  brought,  have  the  right  in  equity  to 
receive  and  the  right  to  give  a  discharge  for  the  policy  moneys, 
to  sue  at  law  in  their  own  name  to  recover  such  moneys. 

No  assignment  made  after  the  20th  of  August,  1867,  enables 
the  assignee  to  sue  at  law  until  a  written  notice  of  the  date 
and  purport  of  the  assignment  has  been  given  to  the  assurance 
company  at  their  principal  place  of  business  (sect.  3). 

Any  assignment  may  be  made  either  by  endorsement  on 
the  policy  or  by  a  separate  instrument  in  the  words  or  to  the 
effect  set  forth  in  the  schedule  to  the  Act  (sect.  5). 

A  letter  by  a  debtor  enclosing  a  policy  on  his  life,  and  ^*^**  c^"^- 
requesting  the  creditor  to  instruct  his  solicitor  to  prepare  the  aAdgnment. 
necessary  assignment  (a),  or  a  memorandum  accompanying  a 
deposit  of  a  policy  by  which  the  borrower  agrees  to  execute 
a  valid  mortgage  upon  request  (5),  is  not  an  assignment  within 
the  Act  (a)  Grosdey  v.  City  of  Glasgow  Life  Assurance  Co., 
4  Ch,  D.  421 ;  (I)  Spencer  v.  Claris,  9  Ch.  D.  137. 

As  to  companies  governed  by  the  Companies  Clauses  Con-  Shares  in 
solidation  Act,  1845  (8  &  9  Vict.  c.  16) —  companies. 

This  Act  provides  (sect.  14)  that  every  transfer  of  shares  or 
stocks  shall  be  by  deed  duly  stamped,  in  which  the  considei-a- 
tion  shall  be  truly  stated ;  and  such  deed  may  be  according 
to  the  form  in  the  schedule  (B)  to  the  Act  annexed,  or  to  the 
like  effect. 

Sect.  15  provides  that  the  deed  of  transfer  (when  duly 
executed)  shall  be  delivered  to  the  secretary,  and  be  kept  by 
him ;  and  the  secretary  shall  enter  a  memorial  thereof  in  a 
book  to  be  called  ^'The  Register  of  Transfers,"  and  shall 
endorse  such  entry  on  the  deed  of  transfer,  and  shall  on 
demand  deliver  a  new  certificate  to  the  purchaser.  .  .  . 

Sect  62  provides  that  stock  shall  be  transferred  in  the  same 
manner  as  shares. 


14 


LEGAL  MORTGAGES. 


one  of  several 
ezecuton. 


Delivery  to 
secretary. 


Registration. 


In  the  form  in  the  schedule  the  transfer  is  signed  and  sealed 
by  transferor  and  transferee. 

A  transfer  is  not  invalidated  by  a  misstatement  of  the 
consideration  or  an  erroneous  stamp.  Powell  y.  London  dt 
Provincial  Bank,  (1893)  1  Ch.  610 ;  2  Ch.  555. 

A  transfer  executed  by  one  of  seyeral  joint  holders  has  no 
effect.  Sloman  y.  Bank  of  England^  14  Sim.  475 ;  Taylor  y. 
Midland  By.  Co.,  28  B.  287  ;  8  H.  L.  C.  751. 
Transfer  by  Where  several  executors  are  on  the  register  (whether  with 
or  without  the  addition  of  the  words  "  as  executors '')»  ^  <l^ed 
of  transfer  is  ineffectual  unless  executed  by  all.  Barton  v. 
North  Staffordshire  By,  Co.,  38  Ch.  D.  458 ;  Barton  v.  L.  &  N. 
W.  B.  Co.,  24  Q.  B.  Div.  77. 

A  transfer  has  no  effect  in  passing  the  legal  ownership  of 
shares  or  stock  until  it  has  been  left  with  the  secretary  and 
accepted  by  him  as  properly  left.  Nanney  v.  Morgan,  35  Ch. 
Div.  398 ;  37  Ch.  Div.  346. 

Where  the  deed  of  transfer  is  invalid,  registration  of  the  trans- 
feree does  not  give  him  any  title.  France  v.  Clark,  26  Ch.  Div. 
257 ;  Pomll  v.  London  &  Provincial  Bank,  (1893)  2  CL  555, 566. 

As  to  companies  under  the  Companies  Act,  1862  (25  &  26 
Vict.  c.  89)— 

The  Act  provides  (sect.  22)  that  *'  the  shares  or  other  interest 
of  any  member  in  a  company  under  this  Act  shall  be  personal 
estate,  capable  of  being  transferred  in  manner  provided  by  the 
regulations  of  the  company." 

A  tremsfer  of  shares  need  not  be  made  by  deed,  unless  a 
deed  is  required  by  the  articles  of  associatiou.  In  re  Tahiti 
Cotton  Co.,  17  Eq.  273. 

Where  a  transfer  of  shares  may  validly  be  made  by  writing 
not  under  seal,  and  it  is  made  by  deed,  the  fact  that  the 
transferee's  name  is  left  blank  does  not  invalidate  the  transfer. 
Ortigosa  v.  Broum,  47  L.  J.  Ch.  168. 

A  transferee  does  not  acquire  a  legal  title  until  all  con- 
ditions required  by  the  articles  have  been  fulfilled  to  give 
the  transferee,  as  between  himself  and  the  company,  a  present, 
absolute,  and  unconditional  right  to  have  the  transfer  registered. 
Societe  GhUraU  de  Paris  v.   Walker,  11  App.  Cas.  20,  28; 
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Boots  Y.  WtUicm8on,38  Ch.  D.  485;  Moore  v.  North-Western 
Bank,  (1891)  2  Ch.  599. 

Where  a  transferee  under  an '  invalid  transfer  has  received  Gompany 
a  certificate  from  the  company  stating  that   he  is  the  pro- from  denying 
prietor  of  shares,  the  company  is  estopped  from  denying  that  ^[J^f  ®'^  * 
he  is  the  proprietor,  either  as  against  him  if,  on  the  faith 
of  the  certificate,  he  has  entered  into  onerous  contracts  with 
regard  to  the  shares,  or  as  against  persons  who,  on  the  faith 
of  the  certificate,  liave  purchased  the  shares  or  lent  money  on 
the  security  of  them.    In  re  Bahia  &  San  Francisco  By,  Co.,  L.  E. 
3  Q.  B.  584 ;  HaH  v.  Frontino  dt  Bolivia  Co.,  L.  E.  5  Ex.  Ill ; 
Sitnm  Y.  Anglo-American  Telegraph  Co,,  5  Q.  B.  Div.  188 ;  Balhis 
Consolidated  Co,  v.  Tomkinson,  (1891)  2  Q.  B.  614;  (1893)  A.  C. 
396  ;  In  re  OUos  Kopje  Diamond  Mines,  (1893)  1  Ch.  618. 

The  assignment  of  copyright  in  books  is  governed  by  the  Copyright. 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  sects.  11  and  13. 

An  assignment,  unless  made  by  entry,  must  be  in  writing. 
Leyla/nd  v.  Stewart,  4  Ch.  D.  419. 

The  assignment  of  copyright  in  engravings  is  governed  by 
8  Geo.  II.  c.  13,  sect.  2 ;  in  sculptures,  by  54  Geo.  III.  c.  56, 
sect.  4 ;  and  in  paintings,  drawings,  and  photographs,  by  25  & 
26  Vict.  c.  68,  sects.  3  and  4. 

As  to  the  last  Act,  see  Graves'  Case,  L.  E.  4  Q.  B.  715. 

The  assignment  of  patents  is  governed  by  the  Patents,  patents. 
Designs,  and  Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
sects.  23,  85,  and  87. 

See  In  re  Casey's  Patents,  (1892)  1  Ch.  104. 

The  assignment  of  designs  is  governed  by  the  Patents,  DoBlgns. 
Designs,  and  Trade  Marks  Act,  1883,  sects.  55,  85,  and  87. 

The  assignment  of  trade  marks  is  governed  by  the  same  Act,  Trade  marks. 
sects.  70,  78,  81,  86,  and  87. 

See  as  to  trade  marks,  EaU  v.  Barrows,  4  D.  J.  &  S.  150 ; 
Bury  V.  Bedford,  4  D.  J.  &  S.  352,  369. 

The  right  of  the  proprietor  of  a  newspaper  to  prevent  any 
other  person  from  adopting  the  same  name  for  any  other 
similar  publication  is  capable  of  assignment.  Longman  v. 
Tripp,  2  Bos.  &  P.  N.  E.  67 ;  Ex  parte  Foss,  2  De  G.  &  Jo. 
230 ;  Kdly  v.  Button,  L.  B.  3  Ch.  703. 
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A.  Equitable  Securities  in  General. 

A  MORTGAGE  is  Created  in  equity  by  an  agreement  to  give  a 
legal  mortgage. 

The  right  of  the  equitable  mortgagee  is  to  have  his  security 
perfected  by  the  execution  of  a  legal  mortgage ;  and  he  can 
combine  this  remedy  with  an  action  for  foreclosure.  MaUhews 
V.  Goodday,  31  L.  J.  Ch.  282 ;  Marshall  v.  Shrewsbury,  10  Ch. 
250,  254. 

An  equitable  mortgage  must  be  distinguished  from  an 
equitable  charge,  the  validity  of  which  does  not  depend  on 
the  right  to  specific  performance,  and  which  entitles  the 
creditor  to  sale,  and  not  to  foreclosure.  Matthews  y.  Goodday, 
31  L.  J.  Ch.  282. 

The  question  whether  the  parties  intended  to  create  an 
equitable  mortgage  or  equitable  charge  is  a  question  of  fact. 

Cases  are  conflicting  on  the  question  whether  a  deposit  of 
title-deeds  without  more  is  to  be  treated  as  evidence  of  an 
agreement  to  give  a  mortgage  or  merely  a  charge.  The 
better  opinion  appears  to  be  that  it  merely  constitutes  a 
charge.  See  Parker  v.  Eousefield,  2  My.  &  E.  419;  Metcalfe 
V.  Archbishop  of  York,  1  My.  &  Cr.  547,  557 ;  Sporle  v.  Whay- 
man,  20  B.  607 ;  Boberts  v.  Croft,  2  De  G.  &  Jo.  1. 

A  binding  agreement  for  value  between  A.  &  B.  to  give  a 
security  on  specific  property  (whether  real  or  personal)  of  A. 
creates  a  valid  equitable  charge  in  favour  of  B.  Legard  v. 
Eodges,  1  Ves.  J.  477 ;  Bolleston  v.  Morton,  1  D.  &  War.  171, 
195 ;  Whitworth  v.  Gaugain,  3  Ha.  416, 424 ;  Abbott  v.  Stratten, 
3  J.  &  Lat.  603,  614 ;  Bodick  v.  Gandell,  1  D,  M.  &  G.  763 ; 
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Oorringe  v.  Irwell  India  Buhber    WorJcs,  34  Ch.   Div.  128  ; 
TaUby  v.  Official  Receiver,  13  App.  Cas.  523. 

An  offer  to  give  a  charge  which  is  not  accepted  does  not 
create  a  charge.    In  re  Beetham,  18  Q.  B.  Div.  380,  766. 

The  validity  of  such  an  agreement  does  not  depend  on  the 
right  to  specific  performance.  A  charge  may  be  binding  in 
equity  on  property,  of  which  a  legal  mortgage  could  not  be 
made.  Metcalfe  v.  Archbishop  of  York,  1  My.  &  Cr.  547; 
Tailbtj  V.  Official  Beceiver,  13  App.  Cas.  523,  545. 

Where  A.  entrusts  B.  with  money  for  investment  generally,  Distinction 
B.  may,  by  representations  to  A.  that  he  has  appropriated  the  charge  and 
money  to  a  particular  property,  make  himself  a  constructive  *'"**• 
trustee  for  A.  of  any  interest  which  he  has  in  the  property ; 
and  A.  has,  in  equity,  a  charge  or  lien  on  such   interest. 
Middleton  v.  Pollock,  4  Ch.  D.  49 ;  Earpham  v.  Shacklock,  19 
Ch.  Div.  207 ;  In  re  Vernon,  Ewens  &  Co.,  32  Ch.  D.  165 ;  33 
Ch.  Div,  402;  London  &  Westminster  Bank  v.  Turquand,  4 
T.  L.  R.  454 ;  In  re  Bichards,  45  Ch.  D.  589. 

The  charge  or  lien  depends,  in  these  cases,  not  upon  con- 
tract, but  on  the  right  of  the  cestui  que  trust  to  follow  trust 
funds  misappropriated  by  the  trustee. 

Where  a  borrower  represented  in  a  letter  to  the  lender  that 
the  loan  was  secured  on  a  mortgage  to  the  borrower  of  land, 
and  the  land  had  been  sold  before  the  date  of  the  letter,  but 
the  borrower  had  a  charge  on  the  purchase-money,  it  was 
held  that  the  lender  had  a  charge  on  the  borrower's  interest 
in  the  purchase-money.  Ex  parte  Bogers,  8  D.  M.  &  G. 
271. 

An  agreement  by  a  settlor  in  a  Scotch  marriage  contract.  Distinction 
out  of  the  first  and  readiest  of  his  means,  estate,  and  effects,  charge^nd 
to  pay  a  free  life-rent  annuity,  has  been  held  a  mere  personal  ^^^"o-^*- 
covenant.    Bannatyne  v.  Ferguson,  (1896)  1  I.  E.  149. 

A  provision  in  a  policy  of  insurance  to  the  effect  that  the 
capital  stock,  and  funds  of  the  company  shall  be  subject  and 
liable  to  pay  the  policy-moneys,  or  to  a  similar  effect,  does 
not  give  the  policy-holder  a  charge.  Be  State  Fire  Insurance 
Co.,  1  H.  &  M.  457 ;  1  D.  J.  &  S.  634 ;  BelVs  Case,  9  Eq.  706  ; 
In  re  Sovereign  Life  Assurance  Co,,  (1892)  3  Ch.  279. 

0 


18  EQUITABLE  MORTGAGES  AND  CHARGES. 

See  p.  157  on  the  question  whether  debentures  of  a  company 
create  a  charge. 

A  contract  for  value  to  give  a  charge  on  property  may,  on 
the  principle  that  Equity  regards  that  as  done  which  ought 
to  be  done,  create  an  immediate  charge. 
1.  Oontiact  1.  A  covenant  to  charge  property  which  can  be  ascertained 
a8(^rta^able  ^7  reference  to  existing  facts  and  circumstances,  e,g.  a  covenant 
property.  ^^  charge  all  the  property  which  the  covenantor  has  at  the  time 
of  the  contract,  or  may  have  at  a  future  time,  or  which  he  may 
take  under  a  particular  will,  creates  a  charge,  which  binds  the 
property  as  soon  as  it  is  ascertained.  FremouU  v.  Dedire,  1  V. 
W.  429 ;  Legard  v.  HodgeSy  1  Ves.  J.  477 ;  3  B.  C.  C.  531 ; 
4  B.  C.  C.  421 ;  Watson  v.  Sadleir,  1  Moll.  585  ;  Lyde  v.  Mynn, 
4  Sim.  505  ;  1  My.  &  K  683 ;  Metcalfe  v.  Archbishop  of  York, 
6  Sim.  224 ;  1  My.  &  Cr.  574 ;  Bavenshaw  v.  HoUier,  7  Sim.  3 ; 
Momington  v.  Keane,  2  De  G.  &  Jo.  292 ;  Montagu  v.  Earl  of 
Sandwich,  32  Ch.  Div.  525 ;  Bannatyne  v.  Fergitson,  (1896) 
1 1.  E.  149. 

Thus,  an  agreement  by  a  person  under  disability  to  convey 
lands,  in  case  he  should  at  any  time  thereafter  be  qualified  by 
law  so  to  do,  binds  the  lands  from  the  moment  that  he  becomes 
qualified.    Kennedy  v.  Daly,  1  Sch.  &  L.  355. 

A  covenant  that  the  covenantor  or  his  heirs  or  devisees 
would  charge  an  annuity  of  lOOOZ.  upon  a  suiEcient  part  of 
the  real  estate  of  which  he  should  die  seised  in  fee  was  held 
(having  regard  to  other  parts  of  the  deed)  to  charge  all  the 
real  estate  of  which  the  covenemtor  died  seised,  until  the 
e:secution  of  a  new  instrument  which  should  charge  an  ade- 
quate part  thereof.  Montagu  v.  Earl  of  Sandwich,  32  Oh. 
Div.  525. 

An  agreement  by  a  debtor  that,  if  he  failed  to  pay  his 
promissory  note  when  due,  he  would  execute  a  mortgage  on  all 
his  houses  and  lands,  was  held  to  create  a  charge  on  the  houses 
and  lands  belonging  to  him  at  the  time  when  the  note  matured 
and  was  unpaid.  In  re  Hurley*s  Estate,  (1894)  1 1.  E.  488. 
2.  Contract  2.  A  covenant  to  charge  which  contemplates  the  doing  of 
tother  act."^^  some  further  act  before  the  charge  is  to  arise  does  not  of  itself 
create  a  charge. 
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Thus,  a  promise  to  pay  a  note  on  demand,  and  give  a  Contract  to 
security  by  mortgage  of  lands  for  the  same  when  required  request 
(a) ;  an  agreement,  on  request,  to  execute  a  valid  assignment 
of  a  contract  for  purchase  of  leaseholds  by  way  of  mortgage 
for  further  securing  a  sum  for  which  the  same  agreement  gave 
an  immediate  charge  on  other  property  (b);  an  agreement 
on  demand  to  assign  a  business  and  lease,  which  had  been 
deposited  by  way  of  equitable  charge  (c) ;  were  held  not  to 
create  charges  until  the  request  or  demand  was  made,  (a) 
Williams  v.  Lucas,  2  Cox,  160  ;  (&)  Shaw  v.  Foster ,  L.  E.  5  H. 
L.  321 ;  (c)  Ex  parte  Izard,  9  Ch.  271,  275. 

On  the  other  hand,  an  agreement  when  required  to  execute 
a  legal  mortgage  (a),  and  an  agreement  on  demand  to  execute 
a  mortgage  (l),  have  been  held  to  create  immediate  charges, 
the  request  or  demand  being  treated  as  a  condition  precedent, 
not  to  the  creation  of  an  equitable  charge,  but  to  the  execution 
of  a  legal  mortgage,  (a)  Dighton  v.  Withers,  31  B.  423 ;  (b) 
In  re  Hurley's  Estate,  (1894;  1  I.  R.  488. 

A  covenant  to  charge,  not  all  or  a  definite  portion  of  the  Contract  to 
covenantor's  estate,  but  only  that  which  is  worth  a  definite  of^ati^"^ 
sum  or  sufficient  to  secure  a  definite  sum,  does  not  of  itself  ^'*®- 
create  a  charge.    Fremoult  v.  Dedire,  1  P.  W.  429 ;  Gardner  v. 
Marquis  of  Townshend,  G.  Coop.  301 ;  Bavenshaw  v.  Eollier,  7 
Sim.  8 ;  Mornington  v.  Keane,  2  De  G.  &  Jo.  292 ;  Monta^  v. 
Earl  of  Sandwich,  32  Ch.  Div.  525. 

It  is  immaterial  that  a  definite  time  is  fixed  within  which 
the  covenant  is  to  be  performed.  Mornington  v.  Keane,  2 
De  G.  &  Jo.  292. 

Baundell  v.  Breary  (2  Vern.  482 ;  2  De  G.  &  Jo.  319  n.)  is 
explained  by  Turner,  L.  J.,  in  Mornington  v.  Keane  (2  De  G. 
&  Jo.  292,  318),  on  the  ground  that  an  intention  was  shown 
to  charge  specific  lands  by  reason  of  a  schedule  having  been 
prepared  for  the  purpose  of  the  settlement. 

Where,  however,  after  the  covenant,  the  covenantor  pur- 
chases lands  of  the  prescribed  value  (whether  in  one  or  in 
several  purchases),  the  presumption  arises  that  they  were 
purchased  in  satisfaction  of  the  liability  under  the  covenant, 
and  the  lands  are  bound  as  from  the  time  of  the  purchase. 
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TooTce  V.  Hastings^  2  Vern.  97 ;  WHeoeks  v.  Wilcochs,  2  Vera. 
558;  Deacon  v.  Smith,  3  Atk.  323;  Lechmere  v.  Lechmere, 
Ca.  t.  Talb.  80,  93 ;  Sowdm  v.  Sowden,  1  B.  C.  C.  582  ;  1  Cox, 
165 ;  WeUesle;/  v.  WdMeyy  4  My.  &  Cr.  561. 

The  presumption  arises,  although  the  covenantor  has,  the 

option  of  satisfying  his  liability  otherwise  than  by  the  purchase 

of  lands.     Deacon  v.  Smith,  supra  ;  WeUesley  v.  Wellesley,  supra. 

The  presumption  may  be  rebutted,  e,g.  if  the  covenantor  sells 

or  mortgages  the  lands  so  purchased.     Deacon  y.  Smith,  supra. 

Invalid  mort-      Where  a  valid  contract  is  entered  into  to  create  a  charge, 

gage  enforced  .  «    ,       .  .  - 

as  charge.  but  the  acts  done  in  pursuance  of  the  intention  are  for  some 
reason  ineffectual  to  create  it.  Equity,  treating  that  as  done 
which  ought  to  be  done,  enforces  the  charge.  Re  Strand 
Music  HaU  Co,,  3  D.  J.  &  S.  147 ;  Boss  v.  Army  &  Navy  Hotel 
Go.,  34  Ch.  Div.  43. 

Thus,  a  mortgage  by  feoffment,  which  was  void  as  being 
without  livery,  was  enforced  against  a  judgment  creditor  of  the 
mortgagor.    Burgh  v.  Francis,  1  Eq.  Abr.  320,  pi.  1. 

A  surrender  of  copyholds  to  secure  a  debt  was  enforced 
against  the  assignee  in  bankruptcy  of,  and  against  a  purchaser 
with  notice  from,  the  mortgagor,  although  the  surrender  was 
void  for  want  of  presentment.  Taylor  v.  Wheeler,  2  Vera.  564 ; 
Jennings  v.  Moore,  2  Vern.  609. 

A  loan  to  a  limited  company  upon  a  written  agreement, 
stating  the  security  to  be  a  deposit  of  mortgage  bonds  con- 
stituting a  security  upon  all  the  property  of  the  company, 
and  a  further  loan  on  a  similar  deposit  of  other  like  bonds, 
accompanied  by  a  letter  stating  that  the  securities  were  to 
be  held  on  the  same  terms  as  those  held  under  the  agreement, 
were  held  to  give  the  lenders  a  charge  in  equity  on  the 
property  of  the  company,  although  the  bonds  were  void  at  law. 
Be  Strand  Music  Hall  Go,,  35  B.  153 ;  3  D.  J.  &  S.  147 ;  In 
re  Queensland  Land  Co.,  (1894)  3  Oh.  181. 

Debentures,  one  of  the  conditions  of  which  provided  that 
the  holders  should  be  entitled  to  the  benefit  of  a  covering 
deed,  which  purported  to  give  a  charge  on  the  undertaking 
of  the  company,  were  held  to  create  a  charge  in  equity, 
although  the  covering  deed  was  assumed  to  be  void  for  want 
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of  registration  under  the  Bills  of  Sale  Act,  1878.  Boss  v. 
Army  &  Navy  Hotel  Go,y  34  Ch.  Div.  43 ;  Brown,  Shipley  &  Co. 
V.  Gonimissioners  of  Inland  Bevenue^  (1895)  2  Q.  B.  598. 

This  principle  does  not  apply  to  cases  where  a  charge  on 
property,  not  made  in  a  prescribed  form,  or  not  accompanied  by 
certain  formalities,  is  declared  by  statute  to  be  void  both  at  law 
and  in  equity.  Equity  will  not  enforce  a  charge  which  does 
not  comply  with  the  statute,  even  though  the  want  of  com- 
pliance is  due  to  the  fraud  of  the  mortgagor.  Thompson  y. 
Leake,  1  Madd.  39 ;  ffughes  v.  Morris,  2  D.  M.  &  G.  349 ; 
McCalmont  v.  Bankin,  2  D.  M.  &  G.  403 ;  Liverpool  Borough 
Bank  v.  Turner,  IJ.  &  H.  159 ;  2  D.  F.  &  J.  502. 

In  cases  not  affected  by  the  Bills  of  Sale  Act,  1882,  a  valid  charge  on 
charge  can  be  created  in  equity  on  property  not  belonging  p^^ty, 
to  the  borrower  at  the  date  of  the  contract.  Beekley  y. 
Newland,  2  P.  W.  182 ;  Hobson  y.  Trevor,  2  P.  W.  191 ;  Wright 
V.  WrigU,  1  Ves.  S.  409 ;  Curtis  v.  Auber,  1  J.  <&  W.  526 ; 
Alexander  v.  Duke  of  Wellington,  2  B.  &  M.  35;  Douglas  y. 
Busidl,  1  My.  &  K.  488 ;  Lyde  v.  Mynn,  1  My.  &  K.  683 ; 
Metcalfe  v.  Archbishop  of  York,  1  My.  &  Cr.  547 ;  Holroyd  v. 
Marshall,  10  H.  L.  C.  191 ;  Tailby  v.  Official  Beceiver,  13  App. 
Cas.  523,  543. 

A  conveyance  or  assignment  of  after-acquired  property 
operates  as  a  contract  to  convey  or  assign,  which  binds  all 
property  coming  within  its  terms  as  soon  as  it  is  acquired. 
Collyer  y.  Isaacs,  19  Ch.  Div.  342 ;  Joseph  v.  Lyons,  15  Q.  B. 
Div.  280 ;  Tailby  y.  Official  Beceiver,  13  App.  Cas.  523,  543. 

The  liability  under  the  contract  is  a  liability  now  provable  Effect  of 
in  bankruptcy.    Therefore    an  assignment  of  after-acquired  ^^^^^J^®'* 
property  does  not  attach  to  property  acquired  by  the  assignor  ^^  ^^^^^ 
after  he  has  obtained  his  discharge.     Thompson  y.  Cohen,  L.  B. 
7  Q.  B.  527 ;  Cole  v.  Kemot,  L.  B.  7  Q.  B.  534  n. ;  Collyer  v. 
Isaacs,  19  Oh.  Div.  342. 

It  would  seem  that  the  principle  of  Collyer  v.  Isaacs  applies 
equally  to  the  case  of  a  marriage  settlement  containing  a 
coyenant  to  settle  after-acquired  property,  though  Jessel,  M,E., 
guarded  himself  (p.  852)  from  being  supposed  to  decide  that 
point. 
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Lyde  v.  Mynn  (4  Sim.  505 ;  1  My.  &  K.  683)  only  decided 
that  where  there  was  a  debt  provable  in  bankruptcy  and  an 
assignment  of  after-acquired  property  to  secure  the  debt,  the 
£EU3t  that  the  assignor  obtained  his  certificate  under  the  Bank- 
ruptcy Act,  1826,  did  not  destroy  his  liability  under  the  con- 
tract to  assign,  such  liability  not  being  then  provable. 

Bobinson  v.  Ommcmey  (21  Ch.  D.  780 ;  23  Ch.  Div.  285)  was 
a  case  under  the  Bankruptcy  Act,  1849. 
Charge  on  An  assignment  of  after-acquired  property  may  be  void  for 

pertymay  be  uncertainty,  i.e.  because  it  cannot  be  predicated  of  any  item 
unM^inty     ^^  property  that  it  comes  within  the  terms  of  the  assignment. 

A  covenant,  if  the  covenantor  should  at  any  time  obtain 
or  become  entitled  to  any  property  exceeding  a  sum  left 
blank  in  the  deed,  to  assign  the  same  to  trustees  has  been  held 
valid  and  enforceable  as  to  any  capital  sum.  Fyfe  v.  Arlmthnot, 

I  De  G.  &  Jo.  406. 

Charge  on  An  assignment  of  after-acquired  property  is  not  void  merely 

perty  i^Tvoid  because  it  is  wide  in  the  sense  of  covering  a  large  area,  and  it 
extettiSro  ^^^  ^^  [enforced  as  to  any  specific  item  of  property  which 
comes  within  its  terms.  Bandall  v.  WiUis^  5  Yes.  262 ;  Letvis 
V.  Madocksy  8  Ves.  150 ;  17  Ves.  48 ;  Bennett  v.  Cooper^  9  B. 
252 ;  Eardey  v.  Gree%  12  B.  182 ;  Lyster  v.  Burroughs,  1  D.  & 
Wal.  149 ;  In  re  8tacJc,  13  Ir.  Ch.  213 ;  Clements  v.  MaUhews, 

II  Q.  B.  Div.  808 ;  In  re  Clarkey  35  Ch.  D.  109 ;  36  Ch.  Div. 
348 ;  In  re  Turcan,  40  Ch.  Div.  5  ;  Tailhy  v.  Official  Beceivery 
13  App.  Cas.  523  (overruling  Balding  v.  Bead,  3  H.  &  C.  955 ; 
In  re  D*Epineuil,  20  Ch.  D.  758). 

It  has  been  suggested  that  an  assignment  would  not  be 
enforceable  in  equity  if  its  operation  might,  by  sweeping  in 
all  the  assignor's  property,  deprive  him  of  the  power  ot 
maintaining  himself.  See  Tailby  v.  Official  Beceiver,  13  App. 
Cas.  523,  530 ;  In  re  Turcan^  40  Ch.  Div.  5,  9 ;  BanncUyne  v. 
Ferguson,  (1896)  1 1.  R.  149. 

Even  such  an  assignment,  however,  if  divisible,  will  be 
enforced  as  to  any  item  of  property  coming  within  a  defined 
division;  e.g.  a  covenant  by  a  settlor  that,  if,  at  any  time 
during  marriage,  he  should  become  possessed  or  entitled  by 
devise,  payment,  purchase,  or  otherwise,  of  or  to  any  property 
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or  estate,  whether  real  or  personal,  he  would  convey  or  assign 
his  estate  or  interest  therein,  has  been  held  to  attach  to  policy- 
moneys  on  the  ground  that  they  came  within  the  class  of 
property  acquired  by  purchase.    In  re  Turccm,  40  Ch.  Div.  5. 

See,  however,  as  to  the  supposed  distinction  between  divisible 
and  indivisible  covenants,  the  observations  of  Lord  Macnaghten 
in  TaUby  v.  Official  Beceivery  13  App.  Gas.  523,  550. 

The  inconvenience  of  giving  a  literal  interpretation  to  a 
covenant  to  settle  all  after-acquired  property  may  induce  a 
Court  to  construe  it  as  having  a  more  limited  sense. 

A  settlement  of  all  and  singular  the  personal  estate  of  the 
settlor  of  what  nature  or  kind  soever  has  been  held  to  attach 
to  all  the  personal  estate  possessed  by  the  settlor  at  his  death ; 
and  it  was  also  held  that  personal  estate  which  the  settlor  had 
laid  out  in  land  in  order  to  disappoint  the  beneficiaries  under 
the  settlement,  was  subject  to  the  settlement.  Randall  v. 
waits,  5  Ves.  262,  274 ;  see  Galavan  v.  Dunne,  7  L.  R  Ir.  144. 

Assignments  by  limited  companies  of  all  their  present  and  ^^*^^ 
after-acquired   property  have  been  construed  on    the  same 
principle  as  constituting  what  is  called  a  floating  charge,  as 
to  which,  see  p.  158. 


B.  Equitable  Securities  on  Land. 

The  Statute  of  Frauds  (29  Ch.  II.  c.  3)  provides  (sect.  4)  statute  of 
that  no  action  shall  be  brought  whereby  to  charge  any  person  ®' 
upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized. 

This  section  applies  to  mortgages,  as  well  as  sales,  of  real 
estate.     Lacon  v.  Mertins,  3  Atk.  1. 

A  charge  on  rent  to  accrue  due  (a)  or  on  trade  fixtures  (6)  **  interest 
is  within  the  section,     (a)  Ex  parte  Hall,  10  Ch.  Div.  615 ; 
(6)  Jarvia  v.  Jarvis,  63  L.  J.  Ch.  10. 

An  offer  in  writing  to  give  a  security  signed  by  the  party  Written  offer, 
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accepted        to  be  charged,  followed  by  parol  acceptance,  satisfies  the 
yparo.        requirements  of  the  statute.     Goleman  v.  Upcot,  5  Vin.  Abr. 

527;   Warner  v.  WilUngton,  3  Drew.  523;  Smith  v.  Nedle,  2 

C.  B.  N.  S.  67 ;  Liverpool  Borough  Bank  v.  Ecdes,  4  H.  &  N. 

139;  Beuss  v.  Pieksley,  L.  E.  1  Ex.  342;  In  re  Beetham,  18 

Q.  B.  Div.  380,  766. 
No  particular      No  particular  words  are  necessary  to  create  a  charge.    It 

words 

necessary.  is  sufficient  if  the  Court  can  gather  from  the  instrument  or 
instruments  containing  the  contract  an  intention  to  create  a 
charge.  Cradock  v.  Scottish  Provident  Institution,  63  L.  J. 
Gh.  15. 

Thus  a  power  of  attorney  to  receive  the  rents  of  land  until 
repayment  of  a  loan  (a),  or  a  deed  appointing  a  receiver  of  the 
rents  and  profits  to  secure  an  annuity  (&),  may  create  a  charge 
on  the  land,  (a)  Wilkinson  v.  Wilkinson,  3  Sw.  515;  Spooner 
V.  Sandilands,  1  Y.  &  C.  C.  390 ;  Abbott  v.  Stratten,  3  J.  &  Lat. 
603;  Be  Parkinson's  Estate,  13  L.  T.  26.  (6)  Cradock  v. 
Scottish  Provident  Institution,  63  L.  J.  Ch.  15. 

Where  a  borrower  from  A.  made  a  lease  of  premises  to  B., 
and  assigned  the  rent  reserved  on  the  lease  to  A.,  reciting  in 
the  assignment  the  intention  to  make  a  security,  and  covenant- 
ing for  further  assurance,  it  was  held  that  A.  had  a  charge  on 
the  lease.    Ex  parte  Wills,  2  Cox,  233. 

Where  an  authority  is  given  to  a  banker  to  receive  rent 
to  become  due  to  the  customer,  parol  evidence  is  not  admis- 
sible to  show  that  the  authority  was  given  in  consideration 
of  a  loan.    Ex  parte  Hall,  10  Ch.  Div.  615. 

Where  A.  by  writing  directs  persons  who  are  conveying 
land  to  him  to  make  the  conveyance  in  B.'s  name,  parol 
evidence  is  admissible  to  show  that  the  direction  is  to  convey 
to  B.  in  the  character  of  a  creditor.  Card  v.  Jaffray,  2  Sch. 
&  L.  374. 

A  letter  to  a  creditor  authorizing  him  to  retain  title-deeds 
of  an  estate  until  the  writer  got  his  affairs  settled,  in  reply 
to  a  letter  from  the  creditor  asking  for  an  authority  to  retain 
them  as  security  for  a  debt,  satisfies  the  requirements  of  the 
statute.    Fenwick  v.  Potts,  8  D.  M.  &  G.  506. 

A  writing  within  the  statute  constitutes  a  valid  security. 
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whether  it  is  accompanied  by  a  deposit  of  deeds  or  not.  Ex 
parte  Sheffield  Union  Banking  Co.,  13  L.  T.  477;  Dixon  v. 
Muckleston,  8  Ch.  155. 

Acts  of  part  performance  may  exclude  the  operation  of  the  Part  per- 
statute  and  let  in  parol  evidence  of  the  contract  to  which  ezciading 
they  are  referable.    Maddison  v.  Alderson,  8  App.  Cas.  467,  ®  ^  • 
476. 

Payment  by  the  lender  of  the  amount  agreed  to  be  lent  Payment 
is  not  such  an  act  of  part  performance.    Ex  parte  Hooper^  19 
Ves.  477  ;  Ex  parte  Eall,  10  Ch.  Div.  615. 

A  transfer  of  the  possession  of  a  house  has  been  held  to  be  Transfer  of 

possession. 

an  act  of  part  performance.    Crone  v.  Hegariy,  3  L.  E.  Ir.  50. 

Deposit  of  title-deeds  of  the  property  agreed  to  be  mortgaged  Deposit  of 
is  such  an  act  of  part  performance.    Buasel  v.  Bussel^  1  B.  C.  C. 
269 ;  Maddison  y.  Alderson,  supra  ;  In  re  Beetham^  supra. 

The  Land  Kegistry  Act,  1862  (25  &  26  Vict.  c.  53),  provides  l^nd 
(sect.  73)  that  the  deposit  of  the  land  certificate  shall,  for  the  ac^862, 
purpose  of  creating  a  lien  on  the  estate  and  interest  of  the  "•  '^^' 
depositor,  have  the  same  effect  as  a  deposit  of  the  title-deeds 
of  the  estate  would  have  had  before  the  passing  of  the  Act. 

Sect.  63  of  the  same  Act  provides  that  no  equitable 
mortgage  or  lien  on  registered  land  shall  be  created  by  a 
deposit  of  title-deeds. 

The  Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  provides  Land  Transfer 

Mm.  ^\m  1  t%  £  ^\ 

(sect.  81)  that,  subject  to  any  registered  estates,  charges,  or  g.  si. 
rights,  the  deposit  of  the  land  certificate  in  the  case  of  freehold 
land,  and  of  the  ofiSce  copy  of  the  registered  lease  in  the  case 
of  leasehold  land,  shall,  for  the  purpose  of  creating  a  lien 
on  the  land  to  which  such  certificate  or  lease  relates,  be 
deemed  equivalent  to  a  deposit  of  the  title-deeds  of  the  land. 

It  is  not  necessary  that  all  the  deeds  which  relate  to  the  All  deeds 

TiAAfi  not  be 

property  charged  should    be  deposited,  or  that  the  deeds  deposited, 
deposited    should    show  a  complete   title  in  the   depositor. 
Boberts  v.  Groft,  24  B.  223 ;  Laeon  v.  Allen,  3  Drew.  579 ;  see 
In  re  Boohe's  Estate,  25  L,  R.  Ir.  58,  284, 

In  the  case  of  copyholds,  a  deposit  of  copy  of  Court  Roll  is  Copyholds. 
suflScient.    Ex  parte  Warner,  19  Ves.  202. 

As  to  what  is  a  sufficient  change  of  possession : — 
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What  is 
sufficient 
change  of 
possession. 


Deposit  not 
in  itself  a 
charge. 


Charge  given 
on  A.  where 
deeds  of  B. 
deposited. 


When  charge 
extends  to 
farther 
advance. 


Deposit  with  the  debtor's  wife  is  not  sufficient.  Ex  parte 
Coming,  9  Ves.  115. 

Deposit  with  the  debtor's  solicitor  as  trustee  for  the  creditor 
is  sufficient.    Lloyd  y.  Attwood,  3  De  G.  &  Jo.  614,  652. 

Where  a  third  party  already  has  possession  of  title-deeds 
for  another  purpose,  an  oral  communication  from  a  part  owner 
of  the  property  to  which  the  deeds  relate,  purporting  to  make 
such  third  person  a  trustee  of  the  deeds  for  a  creditor,  is  not 
an  act  of  part  performance.  In  re  Beetham,  18  Q.  B.  D. 
380,  766. 

A  deposit  by  a  solicitor  mortgagor  in  a  box  in  his  office, 
belonging  to  and  containing  papers  of  the  mortgagee,  is 
sufficient.    Mason  v.  Morley  (No.  2),  34  B.  475. 

A  deposit  of  title-deeds  does  not  of  itself  create  a  charge. 
It  is  in  itself  evidence  of  an  intention  to  create  a  charge,  and 
it  lets  in  other  evidence  of  the  intention,  which  would  otherwise 
be  inadmissible. 

Therefore  the  mere  possession  by  a  creditor  of  deeds  be- 
longing to  a  debtor,  where  there  is  no  evidence  to  connect 
the  debt  with  the  possession,  does  not  create  a  charge.  Chap- 
man V.  Chapman,  13  B.  308 ;  Wardle  v.  Oakley,  36  B.  27 ; 
Dixon  V.  Muchleston,  8  Cb.  155. 

As  to  what  evidence  is  required  to  raise  the  implication  of 
a  charge,  see  Ex  parte  Langston,  17  Ves.  227,  230 ;  Burgess  v. 
Moxon,  2  Jur.  N.  S.  1059 ;  Maugham  v.  Bidley,  8  L.  T.  309 ; 
McMahcm  v.  MeMahm,  55  L.  T.  763. 

Where  deeds  belonging  to  one  estate  are  deposited,  evidence 
is  admissible  to  show  an  intention  to  give  a  charge  on  another 
estate  as  well.    Baw  v.  Terrell,  33  B.  218. 

But  a  deposit  of  the  title-deeds  of  A.,  accompanied  by  repre- 
sentations of  the  depositor  that  they  were  the  title-deeds  of  B., 
does  not  give  any  charge  on  B.    Jones  v.  Williams,  24  B.  47. 

Where  deeds  are  deposited  to  secure  an  advance,  evidence 
is  admissible  of  a  subsequent  parol  agreement  that  the  deeds 
shall  stand  security  for  further  advances.  Ex  parte  Langston, 
17  Ves.  227 ;  1  Eose,  26  ;  Ex  parte  Kensington,  2  V.  &  B,  79  ; 
2  Rose,  138 ;  James  v.  Bice,  5  D.  M.  &  G.  461. 

But  evidence  is  not  admissible  of  a  further  advance  on  the 
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security  of  the  deeds  to  a  person  other  than  the  original 
creditor  with  whom  they  were  deposited.  Ex  parte  Whiihready 
19  Ves.  209. 

Evidence  is  not  admissible  of  a  further  advance  where,  in 
addition  to  a  deposit,  a  legal  mortgage  was  originally  given. 
Ex  parte  Hooper,  19  Ves,  477  ;  1  Mer.  7. 

Where  a  lease  was  deposited  as  a  security,  evidence  was  not 
admitted  of  an  agreement  to  deposit  a  new  lease  as  security 
for  a  further  advance.    Ex  parte  Coomhe,  4  Madd.  249. 

Where  the  intention  to  give  a  charge  is  proved,  the  charge  Charge  in- 
extends  to  every  estate  and  interest  which  the  depositor  pos-  interest  of 
sesses  or  may  hereafter  acquire  in  the  property,  the  title-deeds   ®^***^  '* 
of  which  are  deposited.    Ex  parte  Bisdee,  1  M.  D.  &  D.  333 ; 
Bank  of  New  South  Waies  v.  O'Connor,  14  App.  Cas.  273,  282 ; 
In  re  Boche's  Estate,  25  L.  R.  Ir.  58,  284. 

Where  the  parol  evidence  shows  that  the  title-deeds  were  Deposit  for 
merely  deposited  in  order  that  a  legal  mortgage  might  be  preparing 
prepared,  the  deposit  does  not  of  itself  create  a  security.  ^^^ 
Norris  v.  Wilkinson,  12  Ves.  192 ;  Llat/d  v.  Attwood,  3  De  G. 
&  Jo.  614,  651. 

But  these  cases  must  be  distinguished  from  others  where  the 
evidence  shows  that  it  was  intended  to  give  an  immediate 
security,  although  the  execution  of  a  legal  mortgage  was  in 
contemplation.  Edge  v.  Worthington,  1  Cox,  211 ;  Ex  parte 
Bruce,  1  Rose,  374 ;  Hockley  v.  Bantock,  1  Russ.  141 ;  Keys  v. 
WUliams,  3  T.  &  C.  55 ;  Lloyd  v.  Attwood,  3  De  G.  &  Jo.  614, 
651 ;  Bulfin  v.  Dunne,  12  Ir.  Ch,  67. 

Where  the  deposit  is  accompanied  by  an  actual  written  Deposit 

,  ,    acoompanied 

charge,  no  implication  which  might  be  raised  from  the  deposit  by  written 
alone  will  be  allowed  to  contradict  the  terms  of  the  written  °  *'^®' 
document.    Ex  parte  Ooomhe,  17  Ves.  369 ;  Ex  parte  Kensington, 
2  V.  &  B.  79,  83 ;  Shaw  v.  Fostm-,  L.  R.  5  H.  L.  321,  340. 

The  effect  of  the  deposit  is  not  destroyed  if  the  mortgagee  Effect  of 
parts  with  the  deeds  to  enable  a  sale  to  be  effected  (Ex  parte  wUhdeeds. 
Morgan,  12  Ves.  6),  or  if  the  mortgagor  wrongfully  removes 
them  {Mason  v.  Morley  (No.  2),  34  B.  475). 

The  deposit  of  title-deeds  by  way  of  equitable  mortgage  No  separate 
gives  no  lien  on  the  deeds  as  apart  from  the  charge  on  the  *^°^^  ®®  *' 
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Liability 
of  equitable 
mortgagee 
of  lease  to 
landlord. 


lands.    In  re  Girdwood,  5  L.  E.  Ir.  45 ;  In  re  Richardson,  30 
Ch.  Div.  396. 
Loss  of  deeds.     As  to  what  evidence  is  required  of  the  deposit  where  the 
deposited  deeds   have    been    lost,  see  Baskett  y.  Sheel^   11 
W.  B.  1019. 

An  equitable  mortgagee  of  a  lease  is  not  liable  in  equity 
to  the  lessor  either  for  the  rent  or  upon  the  covenants,  and 
he  does  not  become  liable  by  taking  possession.  Moores  v. 
Choat,  8  Sim.  508;  Walters  v.  Nortliern  Coal  Mining  Co.^  5 
D,  M.  &  G.  629 ;  Cox  v.  Bishop,  8  D.  M.  &  G.  815. 

Hence,  a  receiver  who  has  taken  possession  on  behalf  of 
debenture-holders  of  a  company  is  not  liable  for  the  rent  of 
railway  waggons  held  on  lease  by  the  company.  Hay  y. 
Swedish  d:  Norwegian  By.  Co.,  8  T.  L.  R.  775. 

An  equitable  mortgagee  of  a  lease  cannot  be  compelled  by 
the  lessor  to  take  a  legal  assignment  of  the  lease,  even  though 
he  has  paid  rent  and  taken  possession.  Moore  v.  Oreg,  2  Ph. 
717,  overruling  Ln^as  v.  Comerford,  1  Ves.  J.  235;  3  B.  C.  C. 
166 ;  and  Flight  v.  Bentley,  7  Sim.  149. 


Charge  on 
personal 
property  may 
be  created 
by  parol. 


Ship  may  be 
mortgaged 
in  equity. 


C.  Equitable  Securities  on  Personal  Property. 

An  equitable  charge  on  personal  property  may  validly  be 
created  by  agreement  without  writing.  Tihbiis  v.  George,  5 
Ad,  &  E.  107 ;  Gumell  v.  Gardner,  4  Giff.  626 ;  Biecard  v. 
Prichard,  1  K.  &  J.  277;  Brown,  Shipley  d;  Co.  v.  Kough, 
29  Ch.  Div.  848,  854 ;  Parish  v.  Poole,  53  L.  T,  35. 

A  ship  may  be  validly  mortgaged  in  equity. 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60), 
provides — 

Sect.  57.  The  expression  '^  beneficial  interest,"  when  used 
in  this  part  of  this  Act,  includes  interests  arising  under  con- 
tract and  other  equitable  interests ;  and  the  intention  of  this 
Act  is,  that,  without  prejudice  to  the  provisions  of  this  Act 
for  preventing  notice  of  trusts  from  being  entered  on  the 
register  book  or  received  by  the  registrar,  and  without  pre- 
judice to  the  powers  of  disposition  and  of  giving  receipts 
conferred  by  this  Act  on  registered  owners  and  mortgagees. 
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and  without  prejudice  to  the  provisions  of  this  Act  relating 
to  the  exclusion  of  unqualified  persons  from  the  ownership 
of  British  ships,  interests  arising  under  contract  or  other 
equitable  interests  may  be  enforced  by  or  against  owners  and 
mortgagees  of  ships  in  respect  of  their  interest  therein  in 
the  same  manner  aa  in  respect  of  any  other  personal  property. 

Choses  in  action,  such  as  a  debt  or  fund  in  the  hands  of  Ghoses  in 
trustees,  have  always  been  assignable  in  equity. 

An  assignment  of  a  debt  (a)  or  fund  in  the  hands  of  trustees  Assignment 
(b)  is  complete  as  between  assignor  and  assignee,  although  ^^^^^en 
no  notice  of  the  assignment  is  given  to  the  debtor  or  trustees.  ^'*f*^^i.-^g*^' 
(a)  Bodieh  v.  Gandell,  1  D.  M.  &  G.  763,  780 ;  Pickering  v. 
Hfraeornbe  By,  Co.^  L.  E.  3  C.  P.  235;  Bobinson  v.  Neshitt, 
L.  R.  3  C.  P.  264 ;  In  re  Irving,  7  Ch.  D.  419 ;  Oorringe  v. 
Irtvell  India  Rvbber  Works,  34  Ch.  Div.  128;  (b)  Ward  v. 
Duneomhe,  (1893)  A.  C.  369,  392. 

This  rule  applies  to  voluntary  assignments  as  well  as  to 
assignments  for  value.  Donaldson  v.  Donaldson,  Eay,  711 ; 
In  re  Patrick,  (1891)  1  Ch.  82. 

1.  The  appropriation  of  a  specific  chattel  or  fund  must,  in  Equitable 
order  to  constitute  an    equitable    assignment,  be  made   in  must  be 
pursuance  of  a  contract  for  value.  ^^'  ^*^^®* 

A  voluntary  direction  by  A.  to  B.,  specifically  appropriating 
property  of  A.  in  the  hands  of  B.  towards  payment  of  C,  does 
not,  whether  communicated  to  C.  or  not,  create  an  equitable 
assignment  of  the  property,  and  may  be  countermanded  by 
A.  In  order  to  create  an  equitable  assignment,  the  benefit 
of  the  appropriation  must  be  transferred  for  value  to  C 
Ex  parte  Heywood,  2  Eose,  355 ;  Scott  v.  Porcher,  3  Mer.  652  ; 
WiUiams  v.  Everett,  14  East,  582 ;  Garrard  v.  Lord  Lauderdale, 
3  Sim.  1 ;  2  R  &  M.  451 ;  Malcolm  v.  Scott,  3  Ha.  39,  46 ; 
afi(i.  14  ii.  J.  Ch.  57  ;  Ex  parte  Hall,  10  Ch.  Div.  615 ;  Brown, 
Shipley  &  Go.  v.  Kough,  29  CIi.  Div.  848. 

In  Fitzgerald  v.  Stewart  (3  Sim.  333 ;  2  E.  &  M.  457)  the 
property  was  held  bound,  by  Brougham,  C,  on  the  ground, 
not  of  equitable  assignment,  but  because  the  person  to  whom 
the  mandate  was  given  had  raised  an  equity  against  himself 
by  partially  complying  with  it. 
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A  direction  to  a  debtor  to  pay  his  debt  to  an  agent  of  the 
creditor  is  not  an  equitable  assignment  of  the  debt  to  the 
agent,  although  the  agent  is  also  a  creditor  of  his  principal. 
Bell  V.  L.  &  K  W.  By.  Co.,  15  B.  548. 
There  must  2.  The  contract  must  appropriate  a  specific  chattel  or  fund 
appropriation,  for  the  satisfaction  of  the  creditor.  Hoare  v.  Dresser,  7  H.  L. 
0.  290,  317,  324 ;  Citizens'  Bank  of  Louisiana  v.  First  National 
BanTc  of  New  Orleans,  L.  R  6  H.  L.  352. 

Thus,  a  mere  enumeration  by  a  debtor  of  cargoes,  the 
proceeds  of  sale  of  which  ''will  enable  him  to  adjust  the 
account "  {a) ;  or  a  promise  to  pay  the  debt  when  he  receives 
the  proceeds  of  a  cargo  Q>) ;  or  an  engagement  that  he  would 
place  in  the  hands  of  the  lender,  who  was  a  broker,  for  sale 
sugars  which  he  was  expecting  home  from  two  quarters,  and 
that  the  lender  should  repay  himself  his  loan  out  of  the 
proceeds  (c) ;  or  a  representation  to  the  purchaser  of  a  bill 
of  exchange  drawn  by  A.  on  B.,  that  the  bill  was  drawn  against 
funds  to  a  much  larger  amount  remitted  by  A.  to  fi.  ((2) ;  does 
not  create  an  equitable  assignment,  (a)  Jones  y.  Starhey,  16 
Jur.  510 ;  (6)  Field  v.  Megaw,  L.  R  4  C.  P.  660 ;  (c)  Bean  v. 
Byrnes,  13  W.  R  299;  {d)  Citizens^  BanTc  of  Louisiana  v.  First 
National  Bank  of  New  Orleans,  L.  R  6  H.  L.  352 ;  see  Ex 
parte  Imbert,  1  De  G.  &  Jo,  152. 
Cheque  is  A  cheque  is  not  an  equitable  assignment.    It  is  a  revocable 

Mri^^ent! °  request.    Eophinson  v.  Forster,  19  Eq.  74 ;  Sehroeder  v.  Central 

Bank  of  London,  34  L.  T.  N.  S.  735 ;  24  W.  K.  710. 
\Vher©  Where  the  evidence  of  the  contract  is  wholly  in  writing, 

whoUy  in*      i*  ^s  clear  that  the  document  or  documents  relied  on  to  prove 
writing.         ^^  contract  must  show  that  it  was  of  such  a  character  as  is 

stated  above. 
Fund  or  debt      Thus,  where  a  writing  is  relied  on  to  prove  an  equitable 
specified.        assignment,  the  writing  must  specify  the  fund  or  debt  out 
of  which  the  payment  is  to  be  made.    Bow  v.  Dawson,  1  Ves. 
S.  331,  332 ;  Percival  v.  Dunn,  29  Ch.  D.  128. 

A  letter  from  foreign  merchants  to  their  London  corre- 
spondent, hoping  that  he  will  shortly  have  realized  a  large 
portion  of  their  consignments  and  remittances,  to  enable  him 
to  dispose  of  a  specified  sum  from  their  general  account  with 
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him,  and  requesting  him,  shoald  he  be  in  possession  of  funds, 
to  hold  that  sum  at  the  disposal  of  a  creditor^  does  not  create 
an  equitable  assignment.    Malcolm  v.  Scott,  3  Mac.  &  G.  29. 

A  letter  from  a  debtor  to  a  creditor  on  an  acceptance  in  the 
following  terms :  "  We  hold  at  your  disposal  the  sum  of  4251. 
due  from  X.  for  goods  delivered  by  us  to  them  up  to  the  31st 
of  December,  1884,  until  the  balance  of  our  acceptance  for 
6601.  has  been  paid " — ^was  held  an  immediate  assignment  of 
all  debts  due  from  X.  up  to  the  limit  of  425Z.  Oorringe  v. 
Irwell  India  Bubher  Works,  34  Ch.  Div.  128. 

An  equitable  assignment  is  created  by  an  order  in  writing  Order  given 
given  by  a  debtor  to  his  creditor  upon  a  person  owing  money  to  creditor 
or  holding  funds  belonging  to  the  giver  of  the  order,  directing  S^ding^nds 
such  person  to  pay  such  funds  to  the  creditor.    Bow  v.  Dawson,  °^  debtor. 
1  Ves.  S.  331 ;    Yeates  v.  Oroves,  1  Ves.  J.  280 ;   Ex  parte 
AMerson,  1  Madd.  53,  S.  C.  Ex  paHe  South,  3  Sw.  392 ;  LeU 
V.  Morris,  4  Sim.  607 ;  Crowfoot  v.  Qvrney,  2  Moo.  &  Sc.  473 ; 
Bwn  V.  Garvalho,  4  My.  &  Or.  690  ;  Bodich  v.  Oandell,  12  B. 
325 ;  1  D.  M.  &  G.  763 ;  Diplock  v.  Hammond,  5  D.  M.  &  G. 
320;  Myers  v.  United  Guarantee  Co.,  7  D.  M.  &  G.  112, 124 
McGowan  v.  Smith,  26  L.  J.  Ch.  8 ;  Addison  v.  Cox,  8  Ch.  76 
Buck  V.  Bolson,  3  Q.  B.  D.  686 ;  Fisher  v.  Calvert,  27  W.  R, 
301 ;  Greenway  v.  Atkinson,  29  W.  R  560 ;  Webb  v.  Smith,  30 
Ch.  Div.  192. 

Where  A.,  being  indebted  to  B.,  who  was  pressing  him  for 
payment,  and  having  claims  against  a  railway  company,  wrote 
to  the  solicitors  of  the  company,  requesting  them  to  pay  to  B. 
all  moneys  due  to  A.  from  the  company,  and  authorizing  them 
to  receive  such  moneys  for  the  purpose,  and  the  solicitors 
promised  B.  to  pay  him  the  moneys  on  receiving  them,  it  was 
held  that  there  was  no  equitable  assignment.  Bodick  v.  GandeU, 
12  B.  325 ;  12  D.  M.  &  G.  763. 

A  letter  from  A.  to  a  person  having  a  fund  belonging  to  A. 
in  his  hands,  stating  that  B.,  a  creditor  of  A.,  is  a  claimant 
on  the  fund  for  a  bond  debt  with  interest,  is  not  an  equitable 
assignment.     Waison  v.  Duke  of  Wellington,  1  R.  &  M.  602. 

A  letter  from  a  banker  stating  that  he  has  opened  a  credit 
under  instructions  in  favour  of  the  person  to  whom  the  letter 
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Asaignment 
of  balance 
of  fund. 

Want  of 
notice. 


is  addressed  is  not  an  equitable  assignment.  Morgan  v. 
LarivCere,  L.  R.  7  H.  L.  423. 

As  to  the  effect  of  an  assignment  of  the  balance  of  a  fund^ 
see  Ex  parte  Oarrard,  5  Ch.  Div.  61. 

In  determining  whether  a  transaction  constitutes  an  equit- 
able assignment,  the  fact  that  no  notice  was  given  to  the 
debtor  or  person  holding  the  fund  may  be  evidence  that  it 
was  not  intended  to  assign  the  debt  or  fund.  Rodich  v.  Oandell, 
1  D.  M.  &  G.  763,  780 ;  Field  v.  Megaw,  L.  E.  4  C.  P.  660, 
663 ;  In  re  Sheward,  (1893)  3  Ch.  502,  509. 

Lien  on  goods     The  holder  of  a  bill  of  exchangee  which  is  drawn  against 
of  bill  of  ,  .  ,  .       °  _  _  ° 

exchange        goods  acquires,  as  a  rule,  no  charge  on  the  goods,  unless  the 

0  ere.  i^jjj  ^£  lading  is  annexed  to  the  bill  of  exchange.    Bobey  & 

Go.*8  Perseverance  Ironworks  v.  OUier,  7  Ch.  695. 

Where  the  bills  of  lading  were  attached  to  the  bills  of 
exchange,  but  the  letter  of  credit  given  to  the  drawer  and 
shown  to  the  holder  of  the  bills  provided  that  the  bills  of 
lading  should  be  surrendered  to  the  acceptors  against  their 
acceptances,  it  was  held  that  the  bill-holders  had  no  charge. 
Ex  parte  Dever,  13  Q.  B.  Div.  766. 

The  fact  that  the  bill  of  exchange  purports  to  be  drawn 
against  a  particular  cargo  does  not  give  the  holder  a  charge 
on  the  cargo.  Robey  &  Co's  Perseverance  Ironworks  v.  Oilier^ 
7  Ch.  695 ;  In  re  Entwistle,  3  Ch.  Div.  477 ;  Phelps,  Stokes  dk 
Co.  V.  Comber,  29  Ch.  Div.  813 ;  Brown,  Shipley  dt  Co.  v.  Kough, 
29  Ch.  Div.  848 ;  distinguishing  Frith  v.  Forbes,  4  D.  F.  &  J. 
409. 

A  deposit  of  documents  of  title  to  personal  property,  e,g. 
certificates  of  shares,  policies  of  insurance,  is  evidence  of  a 
contract  to  create  a  charge  upon  them  in  favour  of  the 
depositee.  Ferris  v.  Mullins,  2  Sm.  &  G.  379. 
Blank  transfer  A  blank  transfer  of  shares,  i.e.  a  transfer  with  the  date, 
the  consideration,  and  the  name  of  the  transferee  in  blank, 
signed  by  the  registered  holder  and  accompanying  a  deposit 
of  the  share  certificates,  is  evidence  that  the  deposit  was 
intended  as  a  security.  Colonial  Bank  v.  Whinney,  11  App. 
Cas.  426, 433. 
The  depositee  is  entitled,  as  against  the  depositor,  to  fill  in 
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of  shares. 
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the  blanks  and  to  have  his  transfer  registered.    In  re  Tahiti 
Cotton  Co.,  17  Eq.  273 ;  Franee  Y.Glark,  26  Ch.  Div.  257. 

A  proviso  in  a  policy  of  insurance  that  **  this  policy  shall  Pronso  in  life 
not  be  assignable  in  any  case  whatever/'  was  held,  the  policy  S^in^^t 
also  containing  a  condition  that  the  company  should  not  be 
affSeoted  by  notice  of  any  trust,  equitable  charge,  or  lien, 
merely  to  exclude  the  operation  of  the  Policies  of  Assurance 
Act,  1867,  and  not  to  prevent  the  policy-holder  from  executing 
a  declaration  of  trust  of  the  policy  in  favour  of  another  person. 
In  re  Twrcan^  40  Ch.  Div.  5. 

An  equitable  assignment  of  a  patent  or  share  in  a  patent,  Patent. 
may  be  entered  on  the  Register  of  Patents  under  sect.  28  of 
the  Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57).    In  re  Casey's  Patents,  (1892)  1  Ch.  104. 


u 
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BILLS  OF  SALE. 
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The  law  as  to  mortgages  of,  and  charges  on,  personal  chattels 
is  governed  (subject  to  the  exceptions  mentioned  pp.  39, 40)  by 
the  BUls  of  Sale  Act,  1882  (45  &  46  Vict,  c,  43)  which  (sect.  2) 
came  into  operation  on  the  1st  of  November,  1882,  and  which 
(sect.  3)  is,  so  far  as  is  consistent  with  the  tenor  thereof,  to 
be  construed  as  one  with  the  Bills  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31). 

The  Bills  of  Sale  Acts  avoid  documents  and  not  trans- 
actions. Hence,  where  a  lender  has  a  title  to  goods  by  a 
transaction  independently  of  any  document,  and  a  document 
is  executed,  either  at  the  time  of  the  transaction  or  afterwards, 
which  would,  if  his  title  depended  upon  it,  come  within  the 
definition  of  a  bill  of  sale,  the  non-registration  of  that  docu- 
ment does  not  deprive  him  of  his  independent  title.  Wood- 
gcUe  V.  Godfrey  5  Ex.  Div.  24 ;  North  Central  Wagon,  Co.  v. 
if.  S.  &  L.  By.  Co.y  35  Ch.  Div.  191 ;  Beckett  v.  Tower  Assets 
Co.,  (1891)  1  Q.  B.  638 ;  Charlesworth  v.  Milh,  (1892)  A.  C.  231. 

Thus,  where  there  is  a  pledge  (a),  or  where  goods  are 
delivered  to  an  auctioneer,  with  authority  to  sell  them  and 
to  retain  an  advance  out  of  the  sale  moneys  (&),  the  title  of 
the  pledgee  or  auctioneer  is  not  impaired  by  the  fact  that  the 
terms  of  the  pledge  or  the  trusts  of  the  sale  moneys  are 
reduced  to  writing,  which  is  not  registered,  (a)  Ex  parte 
Close,  14  Q.  B.  D.  386 ;  AttenborougJis  Case,  28  Ch.  D.  682 ; 
Ex  parte  Htibbard,  17  Q.  B.  Div.  690 ;  Grigg  v.  National 
Giiardian  Assurance  Co.,  (1891)  3  Ch.  206 ;  Morris  v.  Dehlbel- 
Mipo,  (1891)  2  Oh.  352.  (6)  Charlesworth  v.  Mills,  (1892) 
A.  a  231. 
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The  distinction  must  be  kept  in  mind  between  a  document  Doouments 
to  which  the  lender  must  have  recourse  in  order  to  establish  Stirdepends. 
his  title,  and  a  document  to  which  he  must  haye  leoourse 
merely  if   there    is  a  controversy  about  the  terms  of  the 
transaction.      See  Charlenoorth  v.  Milb,  (1892)  A.  0.  231, 
239. 

Where  the  terms  of  an  agreement  for  giving  a  security  on 
chattels,  under  which  the  lender  is  entitled  to  take  possession, 
have  been  reduced  to  writing,  parol  evidence  of  the  agreement 
is  inadmissible.  The  title  of  the  lender  depends  on  the 
written  agreement,  which  is  a  bill  of  sale,  and  he  does  not 
improve  his  position  by  taking  possession,  which  he  can  only 
maintain  by  reference  to  the  written  agreement.  Ex  parte 
Parsons,  16  Q.  B.  Div.  532. 

Where  a  similar  agreement  has  not  been  reduced  into  writing, 
and  the  lender  takes  possession,  he  may  maintain  his  possessioiL 
against  the  borrower,  as  he  is  not  obliged  to  rely  on  a  void 
document.    Newhve  v.  ShrewAv/n/y  21  Q.  B.  Div.  41* 


What  Documents  abb  wiihin  the  Act. 

The  question  whether  the  document,  upon  which  the 
plaintiffs  title  depends,  was  given  by  way  of  security  for  the 
payment  of  money,  is  a  question  of  fact. 

The  form  of  the  document  is  not  conclusive.    The  defendant  Form  of 
is  entitled  to  show  what  the  real  nature  of  the  contract  between  conoiueive^M 
the  parties  was.     If  the  contract  was  in  reality  for  a  loan  upon  totranaactioD. 
security,  the  document  is  a  security  for  the  payment  of  money, 
and  void  if  unregistered. 

Thus,  the  grantor  of  a  bill  of  sale,  which  is^absolute  in  form, 
is  entitled  to  show  that  it  was  given  by  way  of  security  for  the 
payment  of  money.  In  re  Watson,  25  Q.  B.  Div.  27 ;  MadeU 
V.  Thomas  db  Co.,  (1891)  1  Q,  B.  230 ;  Beckett  v.  Tower  Assets 
Co.,  (1891)  1  Q.  B.  638. 

Where  A.  bona  fide  sells  chattels  to  B.  on  condition  that  A. 
shall  have  a  right  of  repurchasing  the  chattels  on  certain 
terms,  the  result  of  the  transaction,  if  A.  exercises  the  right, 
may  be  the  same  as  if  A*  had  mortgaged  the  chattels  to  B.  and 
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subsequently  redeemed  them ;  but  the  transactions  are  entirely 
distinct 

Hire-purchase  Thus,  if  A.  land  Me  sells  chattels  to  B.,  and  B.,  as  part  of 
the  same  transaction,  enters  into  a  written  agreement  for  the 
hire  and  purchase  of  the  same  chattels  by  A.,  although  upon 
terms  which  enable  B.  to  seize  the  chattels  in  default  of  some 
payment  under  the  contract,  the  agreement  is  not  a  bill  of  sale. 
Yorkshire  Bailway  Wagon  Go.  v.  Madure,  19  Oh.  D.  478 ;  21 
Oh.  Div.  309  \  M.  8,  &  L.  By.  Co.  v.  NoHh  Central  Wagon  Co., 
32  Ch.  D.  477 ;  35  Oh.  Div.  191 ;  13  App.  Cas.  554;  BedikeaA 
V.  Westwood,  59  L.  T.  293;  In  re  Jones,  61  L.  T.  84;  In  re 
Yarrow,  59  L.  J.  Q.  B.  18 ;  United  Forty  Pound  Loan  Clvh  v. 
Bexton,  (1891)  1  Q.  B.  28  n. 

Loantraus-        On  the  other  hand,  where  the  eyidence  shows  that  the 

coT^^ofMle.  P&i^ies  did  not  intend  a  sale,  either  absolute  or  conditional, 
but  that  the  forms  of  a  sale  were  gone  through  to  conceal  a 
loan  transaction,  a  hire-purchase  agreement,  enabling  the 
supposed  vendee  to  take  possession  of  the  chattels  on  default, 
is  a  bill  of  sale  within  the  Act.  Cochrane  v.  Matthews,  10  Oh. 
Div.  80n.l;Ex  parte  OdeU,  10  CL  Div.  80 ;  Freneh  v.  Bomber- 
nand,  60  L.  T.  48 ;  In  re  Watson,  25  Q.  B.  Div.  27 ;  Beckett  v. 
Tower  Assets  Co.,  (1891)  1  Q.  B.  1,  638. 

Definition  of  The  Act  of  1882  provides  (sect.  4)  that  the  expression  '^  bill 
of  sale "  and  other  expressions  in  the  Act  of  1882  have  the 
same  meaning  as  in  the  Act  of  1878,  except  as  to  bills  of  sale 
or  other  documents  mentioned  in  sect.  4  of  the  Act  of  1878, 
which  may  be  given  otherwise  than  by  way  of  security  for  the 
payment  of  money,  to  which  last-mentioned  bills  of  sale  and 
other  documents  the  Act  of  1882  shall  not  apply. 
The  Act  of  1878  provides— 

Bills  of  Sale  Sect.  3.  This  Act  shall  apply  to  every  bill  of  sale  executed 
'  *  '  on  or  after  the  first  day  of  January,  1879  (whether  the  same 
be  absolute,  or  subject  or  not  subject  to  any  trust),  whereby 
the  holder  or  grantee  has  power,  either  with  or  without  notice, 
and  either  immediately  or  at  any  future  time,  to  seize  or  take 
possession  of  any  personal  chattels  comprised  in  or  made 
subject  to  such  bill  of  sale. 
Sect.  4.  In^  this  Act  the  following  words  and  expressions 
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shall  have  the  meanings  in  this  section  assigned  to  them 
respectivelyy  unless  there  be  something  in  the  subject  or 
context  repugnant  to  such  construction :  (that  is  to  say,) 

The  expression  *'  bill  of  sale "  shall  include  bills  of  sale, 
assignments,  (1)  transfers,  declarations  of  trust  without  transfer, 
(2)  inventories  of  goods  with  receipt  thereto  attached,  or  (3) 
receipts  for  purchase-moneys  of  goods,  and  (4)  other  assurances 
of  personal  chattels ;  and  also  powers  of  attorney,  authorities, 
or  (5)  licenses  to  take  possession  of  personal  chattels  as  security 
for  any  debt  and  also  (6)  any  agreement,  whether  intended 
or  not  to  be  followed  by  the  execution  of  any  other  instrument, 
by  which  a  right  in  equity  to  any  personal  chattels,  or  to  any 
charge  or  security  thereon,  shall  be  conferred,  but  shall  not 
include  the  following  documents;  that  is  to  say,  (7)  assign- 
ments for  the  benefit  of  the  creditors  of  the  person  making  or 
giving  the  same,  (8)  marriage  settlements,  (9)  transfers  or 
assignments  of  any  ship  or  vessel  or  any  share  thereof,  transfers 
of  goods  in  the  ordinary  course  of  business  of  any  trade  or 
calling,  bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills 
of  lading,  India  warrants,  warehouse  -  keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or  any  other 
documents  used  in  the  ordinary  course  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by  indorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby 
represented. 

As  to  the  relation  between  sect.  3  and  sect.  4,  see  Ex  parte 
Hubbard,  17  Q.  B.  Div.  690. 

1.  A  transfer  must  be  a  document  which  assumes  to  transfer  TraDsfen. 
the  property  in  goods  in  the  same  way  as  a  bill  of  sale  would. 

Ex  parte  Hubbard,  17  Q.  B.  Div.  690. 

2,  3.  An  inventory  or  receipt,  to  be  within  the  Act,  must  InventorieB 

and  reoeipt6» 

be  part  of  the  bargain  to  pass  the  property  in  the  goods.  A 
mere  receipt  given  after  the  completion  of  a  sale  is  not  within 
the  Act.  Woodgate  v.  Godfrey,  5  Ex.  Div.  24 ;  Marsden  v. 
Meadows,  7  Q.  B.  Div.  80;  Preeee  v.  OtUing,  53  L.  T.  763 ; 
North  Central  Wagon  Co.  v.  M.  S.  &  L.  By.  Co.,  35  Oh. 
Div.  191,  13  App.  Cas.  554 ;  Shepherd  v.  Pulbrooh,  59  L.  T. 
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288 ;  Eaydon  v.  Broiony  59  L.  T.  810 ;  In  re  Hood,  42  W.  B. 
23 ;  Bamsey  v.  Margrett,  (1894)  2  Q.  B.  18. 
ABsnrances.        4.  An  agreement  to  execute  a  bill  of  sale  is  an  assurance 
within  the  Act.    Ex  parte  Mackay,  8  Oh.  643. 

A  memorandum,  without  which  a  transaction  of  sale  and 
purchase  is  void  under  the  Statute  of  Frauds,  is  an  assurance 
within  the  Act.  In^re  Boherts,  36  Ch.  D.  196. 
LioenseB  to  5.  A  license,  to  be  within  the  Act,  must  be  a  license  by  the 
searira!*  owner  of  the  property  to  a  lender  to  take  possession  of  chattels 
which  remain  in  the  owner's  custody.  United  Forty  Pound 
Loan  Club  v.  Bexton,  (1891)  1  Q.  B.  28  n. ;  McEntire'y.  Crossley 
Brothers,  (1895)  A.  C.  457. 

A  license  to  take  immediate  possession  is  within  the  Act. 
Ex  paHe  Parsons,  16  Q.  B.  Div.  532. 
Power  to  The  debt  may  be  a  contingent  future  debt.    For  instance, 

fofdebt  other  *  ^^^^  ^  ^^  agreement  for  a  lease,  empowering  the  landlord 
than  rent       ^q  distrain  for  recovery  of  the  amount  due  for  goods  to  be 
supplied  by  him,  is  a  license  within  the  Act.    Ex  parte  Hop- 
eraft,  14  W.  E.  168 ;  Pulbrooh  v.  Ashhy  &  Go,,  56  L.  J.  Q.  B. 
376 ;  Stevens  v.  Jfarsfon,  60  L.  J.  Q.  B.  192. 
Assignment        An  assignment  of  the  vendor's  rights  under  a  hire-purchase 
license.  agreement,  which  entitles  him  to  take  possession  on  default  of 

payment,  is  not  within  the  Act,  as  a  personal   license  to 
seize  oemnot  be  assigned.    In  re  Davis  dt  Co.,  22  Q.,B.  Div. 
193. 
Power  to  sell       A  power  for  a  mortgagee  of  land,  with  fixtures  or  building 
from  hlnd!^^'^   materials  upon  it,  to  sell  them  apart  from  the  land,  in  default 
of  payment,  is  a  license  within  the  Act.     In  re  Yates,  38 
Ch.  Div.  112 ;  Climpson  v.  Coles,  23  Q.  B.  D.  465. 
Agreements        6.  This  clause  does  not  apply  to  documents  which  create  or 
in  equity.       regulate  the  exercise  of  a  legal  right  in  personal  chattels,  e.g, 
agreements  which  provide  that  materials  brought  on  land  are 
to  become  the  landlord's  property  (a),  or  which  determine  the 
rights  of  pledgor  and  pledgee  (h),     (a)  Brotvn  v.  Bateman, 
L.  R.  2  0.  P.  272;  Blake  v.  Izard,  16  W.  R.  108;  Ex  parte 
Newitt,  16  Ch.  Div.  522;  Beeves  v.  Barlow,  11  Q.  B.  D.  610; 
12  Q.'B.  Div.  436;    Climpson  v.  Coles,  23  Q.  B.  D.  465; 
see  Church  v.  Sage,  67  L.  T.  800.    (6)  Ex  parte  Hubbard,  17 
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Q.  B.  Div.  690 ;  Morris  v.  Ddolbd^Flipo,  (1892)  2  Ch.  352 ; 
Charlesworth  v.  Mills,  (1892)  A.  C.  231. 

A  mortgage  by  a  builder  to  a  stranger  of  his  interest  in  a 
building  agreement  is  within  the  Act.  Chu/rch  v.  Sage,  67 
L.  T.  800. 

A  proviso  on  the  sale  of  a  business  by  trustees  to  a  bene-  Lien  on  goods 

rt.  ••xT.  !•       j^  'J  1  •       'J.!-  •    ^"^'  unpaid 

ficiary  giving  them  a  lien  for  unpaid  purchase-money  is  within  purchwe- 
the  clause.     Cobum  v.  Collins,  35  Ch.  D.  373 ;  see  Be  Webber,  ""^^^y- 
64  L.  T.  426 ;  McEntire  v.  Crossley  Brothers,  (1895)  A.  0. 
457.  466. 

7.  An  assignment,  to  be  within  this  clause,  must  be  for  the  ABsignments 

^  ...  for  benefit 

equal  benefit  of  all  the  creditors,  but  it  is  not  outside  the  pro-  of  creditors, 
tection  of  the  clause  because  a  time  is  fixed  within  which 
creditors  who  have  notice  of  it  must  assent.  Oeneral  Furnish- 
ing Go.  V.  Venn,  2  H.  &  C.  153 ;  Ashf<yrd  v.  Tuite,  7  Ir.  C.  L, 
91;  Paine  v.  Matthews,  53  L.  T.  872;  Hadleg  &  Son  v. 
Beedom,  (1895)  1  Q.  B,  646. 

8.  A  memorandum  of  agreement  for  a  marriage  settlement  Marriage 
is  within  this  clause  (a),  but  a  post-nuptial  settlement  is  not  (J).  ^  ^^^^ 
(a)  Werman  v.  Lyon  &  Co.,  (1891)  1  Q.  B.  634 ;  2  Q.  B.  192. 

(i)  Fowler  v.  Foster,  28  L.  J.  Q.  B.  210. 

9.  This  clause  is  not  confined  to  ships  or  vessels,  the  regis-  Mortgages 
tration  of  which  is  provided  for  by  the  Merchant  Shipping  *^^  "^^P** 
Acts.     Union  Bank  of  London  v.  Lenanfon,  3  C.  P.  D.  243 ; 

Gapp  V.  Bond,  19  Q.  B.  Div.  200. 

The  mortgages  or  charges  of  any  incorporated  company  for  Mortgages  of 
the  registration  of  which  statutory  provision  is  made,  either  ^mpanies. 
by  the  Compsmies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862,  are  not  within  the  Bills  of   Sale  Act,  1878.     In  re 
Standard  Manufacturing  Co.,  (1891)  1  Ch.  627. 

The  Act  of  1882  provides— 

Sect.  17.  Nothing  in  this  Act  shall  apply  to  any  debentures  Bills  of  Sale 
issued  by  any  mortgage,  loan,  or  other  incorporated  company,  s.  17.      ' 
and  secured  upon  the  capital  stock  or  goods,  chattels,  and 
effects  of  such  company. 

The  words  "  or  other  incorporated  company  "  include  every  incorporated 
incorporated  company  which  is  authorized  to  raise  money  on  what"*^' 
loan  or  mortgage.    Bead  v.  Joannon,  25  Q.  B.  D.  300 ;  In  re 
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Standard  Manufacturing  Co.,  (1891)  1  Ch.  627,  overruling 
Jenkinson  v.  Brwndley  Mining  Co.,  19  Q.  B,  D.  568. 

It  has  been  held,  howeyer,  that  debentures  issued  by  a  society 
registered  under  the  Industrial  and  Provident  Societies  Act, 
1876,  are  subject  to  the  Bills  of  Sale  Acts.  Qreat  Northern 
By.  Co,  V.  Coai  Co-operative  Society,  (1896)  1  Ch.  187. 

A  distinction  has  been  drawn  in  several  cases  between  deben- 
tures and  other  securities  of  limited  companies.  Thus  it  has 
been  held  or  assumed  that  a  bill  of  sale  (a),  a  covering  deed 
to  secure  debentures  (I),  and  a  memorandum  accompanying  a 
deposit  of  title-deeds  to  secure  a  banker's  balance  (e),  are  not 
protected  by  sect.  J.7.  (a)  AttenhorougVs  Case,  28  Ch.  D. 
682;  contra,  In  re  Boyal  Marine  Hotel  Co.,  (1895)  1  I.  R. 
368;  (h)  Boas  v.  Army  &  Navy  Hotel  Co.,  34  Ch.  Div.  43; 
(c)  Topham  v.  Qreenside  Glazed  Fire-brick  Co.,  37  Ch.  D.  280. 

The  better  opinion,  however,  appears  to  be  that  no  security 
issued  by  a  company  which  is  outside  the  Act  of  1878  can  be 
within  the  Act  of  1882,  and  that  therefore  a  covering  deed  to 
secure  debentures  is  not  a  bill  of  sale  within  the  latter  Act. 
Bieharde  v.  Overseers  of  Kidderminster,  (1896)  2  Ch.  212,  221. 

Debenture  is  a  wide  term,  and  is  not  confined  to  debentures 
issued  in  a  series.  Edmonds  v.  Blaina  Furnaces  Co.,  36  Ch. 
D.  215. 

'^A  debenture  means  a  document  which  either  creates  a 
debt  or  acknowledges  it."  Per  Chitty,  J.,  in  Levy  v.  Aher- 
eorris  Slate  Co.,  37  Ch.  D.  260. 

''A  debenture  is  an  acknowledgment  or  declaration  of  a 
present  or  future  right  to  receive  payment  of  a  certain  sum 
out  of  a  given  property,  so  as  not  to  make  the  person  issuing 
it  personally  responsible."  Per  Sugden,  C,  in  Phillips  v. 
Eastwood,  LL  &  G.  t.  Sugd.  270,  292 ;  see  also  New  English 
Dictionary,  s.v. 

The  Bills  of  Sale  Act,  1890  (53  &  54  Vict.  e.  53),  as 
amended  by  the  Bills  of  Sale  Act,  1891  (54  &  55  Yict.  c.  35), 
excludes  securities  on  imported  goods  from  the  operation  of 
the  Acts  of  1878  &  1882. 
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What  Property  is  within  the  Act. 

The  Act  of  1882  adopts  (sect.  3)  the  definitions  in  the  Act 
of  1878. 

The  Act  of  1878  defines  (sect.  4)  personal  chattels  as 
follows : — 

The  expression  '' personal  chattels"  shall  mean  goods, 
furniture,  and  other  articles  capable  of  complete  transfer  by 
delivery,  and  (when  separately  assigned  or  charged)  fixtures 
and  growing  crops ;  but  shall  not  include  chattel  interests  in 
real  estate,  nor  fixtures  (except  trade  machinery  as  hereinafter 
defined),  when  assigned  together  with  a  freehold  or  leasehold 
interest  in  any  land  or  building  to  which  they  are  affixed,  nor 
growing  crops  when  assigned  together  with  any  interest  in 
the  land  on  which  they  grow,  nor  shares  or  interests  in  the 
stock,  funds,  or  securities  of  any  govemment  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor 
choses  in  action,  nor  any  stock  or  produce  upon  any  farm  or 
lands  which  by  virtue  of  any  covenant  or  agreement  or  of 
the  custom  of  the  country  ought  not  to  be  removed  from  any 
farm  where  the  same  are  at  the  time  of  making  or  giving  of 
such  bill  of  sale. 

The  Act  provides  (sect.  5)  that  trade  machinery  as  therein  Trade 
defined  shall,  for  the  purposes  of  the  Act,  be  deemed  to  be  ^* 

personal  chattels. 

The  better    opinion    appears   to  be   that   the   expression '^^- 
"capable  of  complete  transfer  by  delivery'*  refers  to  goods  chattels, 
and  furniture  as  well  as  to  other  articles,  and  restricts  the 
definition  to  existing  chattels.    Brantom  v.  Oriffita,  1  C.  P.  D. 
349 ;  Thomas  v.  EeUy,  13  App.  Gas.  506,  518. 

An  assignment,  in  the  body  of  a  bill  of  sale,  of  after-acquired 
chattels  is  not  in  accordance  with  the  form  prescribed  by  the 
Act  of  1882,  and  avoids  the  bill  of  sale.  TJiomas  v.  £eZZy,  13 
App.  Cas.  506. 

Sect.  5  of  the  Act  of  1882  avoids  a  bill  of  sale,  except  as 
against  the  grantor,  in  respect  of  any  after-acquired  personal 
chattels  specifically  described  in  the  schedule  thereto.    See 
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Covenant 
to  replace 
damaged 
articles. 


Remainder 
in  personal 
chattels. 


Thomas  v.  JTeZZy,  mpra  ;  Tuck  v.  Southern  Counties  Deposit  Bank, 
42  Ch.  Div.  471. 

Sect.  6,  (2)  of  the  Act  of  1882  excepts  from  the  operation 
of  sect  5  any  fixtures,  plant,  or  trade  machinery  substituted 
for  any  fixtures,  plant;  or  trade  machinery  specifically  described 
in  the  schedule.  See  Thomas  v.  KeUy,  13  App.  Cas.  506,  521 ; 
Seed  V.  Bradley,  (1894)  1  Q.  B.  319. 

A  covenant  in  a  bill  of  sale  to  replace  any  articles  damaged 
or  worn  out  with  any  others  of  equal  value  to  be  included  in 
the  security  is  a  covenant  for  the  maintenance  of  the  security, 
and  may  be  inserted  in  a  bill  of  sale.  Seed  v.  Bradlet/,  (1894) 
1  Q.  B.  319. 

A  remainder  in  personal  chattels  is  a  chose  in  action,  and 
therefore  excepted  from  the  Bills  of  Sale  Act.  Be  Tritton,  61 
L.  T.  301. 

As  to  the  effect  of  the  Act  on  fixtures  and  growing  crops, 
see  pp.  173, 175. 


When  a  Bill  op  Sale  is  Void  except  as  against  the 

Grantor. 

Non-compliance  with  the  requirements  of  the  Act  of  1882 

may  avoid  a  bill  of  sale  either  except  as  against  the  grantor 

(sects.  4,  5,  6),  or  in  respect  of  the  personal  chattels  comprised 

therein  (sect.  8),  or  altogether  (sects.  9, 12). 

The  Act  of  1882  provides— 

BiUflofSale        Sect  4.  Every  bill  of  sale  shall  have  annexed  thereto  or 

Act,iss2,8.4.  ^jij^ten  thereon  a  schedule  containing  an  inventory  of  the 

personal  chattels  comprised  in  the  bill  of  sale ;  and  such  bill 

of  sale,  save  as  hereinafter  mentioned,  shall  have  effect  only 

in  respect  of  the  personal  chattels  specifically  described  in  the 

said  schedule,  smd  shall  be  void,  except  as  against  the  grantor, 

in  respect  of  any  personal  chattels  not  so  specifically  described. 

a  5.  Sect.  5.  Save  'as  hereinafter  mentioned,  a  bill  of  sale  shall 

be  void,  except  as   against  the   grantor,  in  respect  of  any 

personal  chattels  specifically  described  in  the  schedule  thereto 

of  which  the  grantor  was  not  the  true  owner  at  the  time  of  the 

execution  of  the  bill  of  sale. 
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Sect.  6.  Nothing  contained  in  the  foregoing  sections  of  this  S.  6. 
Act  shall  render  a  bill  of  sale  void  in  respect  of  any  of  the 
following  things :  (that  is  to  say,) 

(1)  Any  growing  crops  separately  assigned*  or  charged  where 
such  crops  were  actually  growing  at  the  time  when  the  bill  of 
sale  was  executed. 

(2)  Any  fixtures  separately  assigned  or  charged,  and  any 
planty  or  trade  machinery  where  such  fixtures,  plant,  or  trade 
machinery  are  used  in,  attached  to,  or  brought  upon  any  land, 
farm,  factory,  workshop,  shop,  house,  warehouse,  or  other  place 
in  substitution  for  any  of  the  like  fixtures,  plant,  or  trade 
machinery  specifically  described  in  the  schedule  to  such  bill 
of  sale. 

Sects.  4  and  5  deal  only  with  the  description  in  the  schedule. 
Although  a  bill  of  sale .  follows  the  form  given  by  the  Act,  it 
is  avoided  by  these  sections,  except  as  against  the  grantor,  in 
respect  either  of  chattels  imperfectly  described  in  the  schedule 
or  of  chattels  of  which  'the  grantor  was  not  the  true  owner. 
EeUy  V.  Kelhnd,  20  Q.  B.  Div.  569, 574,  S.  C.  Thomas  v.  Kelly, 
13  App.  Cas.  506. 

A  description  to  be  specific  must  be  such  as  to  enable  any  Speciflo 
person,  taking  the  schedule  in  his  hand  and  applying  it  to  the  what/  *^°' 
subject-matter,  to  identify  the  chattels  assigned  without  the 
aid  of  any  other  document.  Boherta  v.  BohertSy  13  Q.  B.  Div. 
794 ;  Ex  parte  HiU,  17  Q.  B.  D.  74 ;  WiU  v.  BanneVy  19  Q. 
B.  D.  276 ;  20  Q.  B.  Div.  114 ;  Carpenter  v.  Been,  23  Q.  B. 
Div.  566 ;  Eickley  v.  Oreenwood,  25  Q.  B.  J).  277 ;  Davidson 
v.  Carlton  Bank,  (1893)  1  Q.  B.  82. 

A  grantor  is  not  the  true  owner  of  after-acquired  chattels,  or  Grantor  when 
of  chattels  over  which  he  has  given  an  absolute  bill  of  sale 
which  has  not  been  registered.     Ttick  v.  Southern  Counties 
Deposit  Bank,  42  Ch.  Div.  471. 

He  is  the  true  owner  of  chattels  over  which  he  has  given 
a  bill  of  sale  by  way  of  security  (a),  or  of  which  he  is  the 
legal  owner  subject  to  a  trust  (Jb),  or  in  which  he  has  only 
a  limited  or  defeasible  interest  (c).  (a)  Thomas  v.  Searles, 
(1891)  2  Q.  B.  408 ;  (i)  In  re  Sari,  (1892)  2  Q.  B.  591 ;  (c) 
Be  Fetid,  63  L.  T.  289. 
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Where  one  of  two  partners  purports  to  convey  the  whole 
of  certain  partnership  chattels,  he  is  the  true  owner  of  an 
undivided  moiety.    In  re  Tamplin,  59  L.  J.  Q.  B.  194. 


BUIa  of  Sale 
Act,  1882, 8. 8. 


GoTenant 
to  pay. 


(a)  Attesta- 
tion. 


(&)  Begifltra- 
tion. 


When  a  Bill  op  Sale  is  void  in  Respect  of  the 

Goods  assigned. 

The  Act  of  1882  provides— 

Sect.  8.  Every  bill  of  sale  shall  be  duly  attested,  and  shall 
be  registered  under  the  principal  Act  within  seven  clear  days 
after  the  execution  thereof,  or  if  it  is  executed  in  any  place 
out  of  England,  then  within  seven  clear  days  after  the  time 
at  which  it  would,  in  the  ordinary  course  of  post,  arrive  in 
England  if  posted  immediately  after  the  execution  thereof; 
and  shall  truly  set  forth  the  consideration  for  which  it  was 
given ;  otherwise  such  bill  of  sale  shall  be  void  in  respect  of 
the  personal  chattels  comprised  therein. 

The  avoidance  of  a  bill  of  sale  for  non-compliance  with  the 
requirements  of  this  section  does  not  avoid  the  covenant  to 
pay.     Hesdtine  v.  Simmons,  (1892)  2  Q.  B.  547. 

(a)  The  Act  of  1882  provides  (sect.  10)  that  the  execution 
of  every  bill  of  sale  by  the  grantor  shall  be  attested  by  one 
or  more  credible  witness  or  witnesses,  not  being  a  party  or 
parties  thereto. 

An  agent  of  the  grantee  is  a  competent  witness.  Peace  v. 
Brookes,  (1895)  2  Q.  B.  451. 

A  bill  of  sale  may  be  validly  executed  by  attorney,  and  the 
grantee  may  be  the  grantor's  attorney  to  execute  a  bill  of 
sale  which  has  been  submitted  to  and  approved  by  the  grantor. 
FumivaU  v.  Hvdson,  (1893)  1  Ch.  335. 

(i)  The  Act  of  1878  provides  (sect.  10,  (2))  that  every  bill 
of  sale  with  every  (1)  schedule  or  inventory  thereto  annexed 
or  therein  referred  to,  and  also  (2)  a  true  copy  of  such  bill 
and  of  every  such  schedule  or  inventory,  and  of  every  attesta- 
tion of  the  execution  of  such  bill  of  sale,  together  with  an  (3) 
afiSdavit  of  the  time  of  such  bill  of  sale  being  made  or  given, 
and  of  its  due  execution  and  attestation,  and  a  description 
of  the  (4)  residence  and  (5)  occupation  of  the  person  making 
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or  giving  the  same  .  .  •  and  of  every  attesting  witness  to 
such  bill  of  sale,  shall  be  presented  to  and  the  said  copy  and 
affidavit  shall  be  filed  with  the  registrar  within  seven  clear 
days  after  the  making  or  giving  of  such  bill  of  sale. 

1.  "  Referred  to  therein "  means  referred  to  in  the  body  Schedule  or 
of  the  bill  of  sale.    An  inventory  referred  to  in  the  schedule 

does  not  require  to  be  registered.  Davidson  v.  Carlton  Bank, 
(1893)  IQ.  B.  82. 

2.  A  true  copy  is  not  necessarily  an  exact  copy.    Immaterial  Tme  copy, 
errors,  which  could  not  mislead  a  creditor,  do  not  make  a  copy 
untrue.    EUioH  v.  Freeman^  7  L.  T.  N.  S.  715 ;  HoUingsioorth 

v.  White,  10  W.  R  619 ;  Gardnor  v.  Shaw,  24  L.  T.  N.  S.  319; 
19  W.  R.  753;  Lamb  v.  Bruce,  24.  W.  R  645;  In  re  Hewer, 
21  Ch.  D.  871 ;  Sharp  v,  McHenry,  38  Oh.  D.  427. 

3.  Order  XXXVIII.,  r.  16,  applies  to  this  affidavit.   Hence,  Affidayit 
swearing  it  before  the  grantee's  solicitor  avoids  the  registration. 
Baker  v.  Ambrose,  (1896)  2  Q.  B.  372. 

4  The  place  of  business  of  the  grantor  or  witness  is  aBesidenco. 
residence  within  this  section,  although  he  may  sleep  else- 
where.   BlaekweU  v.  Engla/nd,  8  E.  &  B.  541;  AUenborough 
V.  Thompson,  2  H.  &  N.  559 ;  Hewer  v.  Q>x,  3  E.  &  E.  42& 

If  a  grantor  has  several  places  of  business,  at  one  of  which 
he  resides,  only  that  one  need  be  mentioned,  although  chattels 
at  all  are  comprised  in  the  security.  Oreenham  y.  ChUdf  24 
Q.  B.  D.  29. 

As  to  the  limits  within  which  an  error  in  the  grantor's 
address  is  immaterial,  see  Hewer  y.  Oox,  3  E.  &  E.  428; 
Murray  y.  Mackenzie,  L.  B.  10  0.  P.  625 ;  Ex  parte  McHattie, 
10  Oh.  Div.  398. 

The  residence  must  be  the  residence  at  the  time  of  swearing 
the  affidavit,  and  not  of  executing  the  bill  of  sale.  Button  v. 
O'Neill,  4  0.  P.  Div.  354 ;  overruling  London  dt  Westminster 
Loan  Co.  y.  Chaee,  12  0.  B.  N.  S.  730. 

It  has  been  held  that  an  imperfect  description  in  the 
affidavit  may  be  cured  by  reference  to  the  description  in  the 
copy  of  the  bill  of  sale.  Banbury  v.  White,  2  H.  &  0.  300 ; 
Jones  v.  Harris,  L.  B.  7  Q.  B.  157 ;  Ex  parte  Mackenzie,  42 
L.  J.  Bkcy.  25. 
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Oooupation. 


Gentleman. 


Aooonntant. 


"  Grocer." 
**  Financial 
agent." 


Misdescrip- 
tion as 
partner. 


♦*  Tntor." 

"Wine 

merchant." 


«  Wife." 

"  Widow." 


5.  Occapation  means  the  business  in  which  a  man  is  usually 
engaged  to  the  knowledge  of  his  neighbours.  Ltuikin  v. 
Hamht/n,  18  W«  B.  43 ;  J^  parte  National  Mercantile  Bank, 
15  Ch.  Div.  42;  In  re  Fitzpatriek,  19  L.  R.  It.  206. 

Where  a  man  has  a  substantive  and  ancillary  occupation^ 
only  the  substantive  occupation  need  be  described.  Ex  parte 
National  Deposit  Bank,  26  W.  B.  624. 

Gentleman  is  a  sufficient  description  of  a  person  without 
occupation  in  any  but  the  humblest  rank  (a),  but  not  of  a 
clerk  in  a  public  office  (i),  an  attorney's  clerk  (e),  or  a  buyer 
of  silk  (d).  (a)  Button  v.  Bath,  3  H.  &  N.  382 ;  Smith  v. 
Cheese,  1  C.  P.  D.  60.  (J)  AUen  v.  Thompson,  1  H.  &  N.  15. 
(6)  Tuton  V.  Sanoner,  3  H.  &  N.  280 ;  Beales  v.  Tennant,  29 
L.  J.  Q.  B.  188;  Brodrick  v.  SealS,  L.  B.  6  0.  P.  98.  (d) 
Adams  v.  Graham,  33  L.  J.  Q.  B.  71. 

"  Gentleman  of  no  occupation  "  is  a  sufficient  description 
of  a  country  gentleman  who  is  also  a  sleeping  partner  in 
several  mercantile  concerns.    Feast  v.  Bobinson,  (1894)  W.  N.  14. 

Accountant  is  a  sufficient  description  of  an  accountant's 
clerk  (a),  but  not  of  a  clerk  in  the  accountant's  department 
of  a  railway  (h).     (a)  Briggs  v.  Boss,  L.  B.  3  Q.  B.  288. 
(I)  Larchin  v.  North-  Western  Deposit  Bank,  L  B.  8  Ex.  60 ; 
10  Ex.  64. 

Grocer  is  a  good  description  of  a  grocer  who  is  also  a  green- 
grocer (a)  and  contractor  and  financial  agent  of  a  person  who 
has  had  those  occupations,  though  he  has  not  been  employed 
for  some  years  (i).  (a)  Throssdl  v.  Marsh,  53  L.  T.  321; 
(i)  Sharp  y.  MeEenry,  38  Ch.  D.  427. 

It  is  immaterial  that  the  grantor  is  wrongly  described  as 
carrying  on  business  in  partnership.  Ex  parte  PoppUwdl,  21 
Ch.  Div.  73. 

"  Tutor  "  is  a  bad  description  of  a  schoolmaster  (a),  and  **  wine 
merchant"  of  the  paid  manager  of  a  wine  merchant's  business  (b\ 
(a)  Lee  v.  Turnety  20  Q.  B.  D.  773.  (J)  Cooper  v.  Davis,  31 
W.  B.  721 ;  32  W.  B.  328. 

"Wife"  is  not  an  occupation  (a),  but  the  executrix  and 
residuary  legatee  of  a  farmer,  who  was  carrying  on  the  farm  with 
a  view  to  a  sale,  was  rightly  described  as  "  widow "  only  (J). 
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(a)  Doivm    v.  Salmon,  20  Q.  B.  D.    775;    (6)  Luchin  v. 
Ernnhyn,  18  W.  E.  43. 

A  grantor  is  rightly  described  by  his  true  name,  although 
he  is  usually  known  by  another.  Ex  pa/rte  MoEattie,  10  Ch. 
Div.  398. 

As  to  the  description  of  the  grantor  by  an  assumed  name^  Aasumed 
see  Lee  v.  Turner,  20  Q.  B.  D.  773 ;  Dowm  y.  Salmon,  20  Q.  '**°'®' 
B.  D.  775 ;  Central  Bank  of  London  y.  Hatvhins,  62  L.  T.  901. 
The  Act  of  1878  provides— 

Sect.  10,  (3).  If  the  bill  of  sale  is  made  or  given  subject  to  BiUs  of  Sale 
any  (1)  defeasance  or  (2)  condition,  or  (3)  declaration  of  trust  b.  lo,  (3)/ 
not  contained  in  the  body  thereof,  such  defeasance,  condition, 
or  declaration  shall  be  deemed  to  be  part  of  the  bill,  and  shall 
be  written  on  the  same  paper  or  parchment  therewith  before 
the  registration,  and  shall  be  truly  set  forth  in  the  copy  filed 
under  this  Act  therewith  and  as  part  thereof,  otherwise  the 
registration  shall  be  yoid. 

1,  2.  This  section  applies  to  conditions,  whether  in  favour  of  Defeasance 
the  grantor  or  of  the  grantee.    Edwards  v.  Mareus,  (1894)  1 ""'  ~"^^*^^''- 
Q.  B.  587,  overruling  dicta  in  Ex  parte  Collins,  10  Oh.  367. 

Bules  and  regulations  sent  by  the  grantee  to  the  grantor 
after  the  contract  is  completed  and  falsely  asserted  by  him 
to  be  part  of  the  bargain  are  not  a  condition  or  defeasance. 
Linfoot  V.  Pookett,  (1895)  2  Ch.  835. 

A  proviso  in  a  promissory  note  given  to  secure  the  debt 
secured  by  a  bill  of  sale  that,  in  default  of  payment  of  any  of 
the  instalments  by  which,  by  both  instruments,  the  debt  was 
made  payable,  the  whole  amount  unpaid  should  become  due  (a), 
or  a  proviso  for  compound  interest  in  a  mortgage  of  a  rever- 
sionary interest  under  a  will,  given  to  secure  the  debt  secured 
by  the  bill  of  sale  (b),  is  a  condition  within  the  section,  (a) 
Simpson  v.  Charing  Cross  Bank,  34  W.  E.  568;  Counsell  v. 
London  &  Westminster  Discount  Co.,  19  Q.  B.  Div.  512;  (h) 
Sharp  V.  McHenry,  38  Ch.  D.  427,  453 ;  Edwards  v.  Mareus, 
(1894)  1  Q.  B.  587. 

A  parol  agreement  not  to  enforce  the  bill  of  sale,  if  the 
grantor  paid  the  debt  by  certain  instalments,  is  a  condition 
within  the  Act.    Ex  parte  Southam,  17  Eq.  578. 
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Deolaiation 
of  tniat. 


Be-registrj* 


Power  of 
Court  to 
reotify 
register. 


A  memorandum  making  the  principal  sum  secured  by  the 
bill  of  sale  payable  as  from  its  execution,  although  part  of  that 
sum  was  bonus  and  interest,  is  not  a  condition.  Ex  parte 
GoUina,  10  Ch.  367. 

A  parol  agreement  not  to  register  the  bill  of  sale  (a),  or 
giving  a  collateral  security  for  the  same  debt  (i),  is  not  a 
condition  or  defeasance,  (a)  Ex  parte  JPopplewdlf  21  Ch.  Uiv. 
73 ;  (i)  Carpenter  v.  Been,  23  Q.  B.  Div.  566. 

The  avoidance  of  a  bill  of  sale  from  the  non-registration  of 
a  promissory  note  given  for  the  same  debt  does  not  affect  the 
promissory  note.  Monetary  Advance  Co.  v.  Caier,  20  Q.  B.  D. 
785. 

3.  It  is  unnecessary  to  state  that  the  grantee  is  trustee  for 
the  actual  lender.    Boibinson  v.  CoUingtoood,  17  C.  B.  N.  S.  777. 

An  agreement  that  the  loan  should  be  partly  applied  by  the 
grantor  in  paying  off  an  existing  debt  is  not  within  the  sub- 
section.   Thomas  v.  Searles,  (1891)  2  Q.  B.  408. 

Sect.  11  of  the  Act  of  1878  provides  that  bills  of  sale  shall 
be  re-registered  once  at  least  every  five  years,  and  that  the 
registration  shall  become  void  after  a  period  of  five  years. 
Omission  to  re-register  avoids  the  bill  of  sale  under  sect.  8  of 
the  Act  of  1882.    FetUon  v.  Blyike,  25  Q.  B.  D.  417. 

Sect.  11  goes  on  to  provide  that  the  renewal  of  a  registration 
shall  be  effected  by  filing  with  the  registrar  an  affidavit  stating 
the  date  of  the  bill  of  sale  and  of  the  last  registration  thereof, 
and  the  names,  residences,  and  occupations  of  the  parties 
thereto  as  stated  therein,  and  that  the  bill  of  sale  is  still  a 
subsisting  security. 

The  registration  is  void  if  the  residence  of  the  grantee  is 
stated  otherwise  than  as  in  the  bill  of  sale,  although  it  was 
there  wrongly  stated.    Ex  parte  Wd>8tery  22  Oh.  Div.  136. 

Under  sect.  14  of  the  Act  of  1878,  the  Court  may  cure 
omissions  to  register  or  re-register  within  the  prescribed  time, 
or  omissions  or  misstatements  of  the  name,  residence,  or 
occupation  of  any  person,  by  rectifying  the  register  or  ex- 
tending the  time  for  registration,  if  satisfied  that  the  omission 
or  misstatement  was  accidental  or  due  to  inadvertence. 
This  section  does  not  apply  to  bills  of  sale  which,  at  the 
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commencement  of  the  Act  of  1878,  were  void  for  want  of 
renewal  of  registration.  Askew  v.  Letois,  10  Q.  B.  D.  477 ;  In 
re  Emery,  21  Q.  B.  Div.  405. 

This  section  only  allows  the  rectification  of  particulars  re- 
quired under  sect.  12  to  be  put  on  the  register.  Hence  the 
Court  cannot  cure  an  omission  in  the  affidavit  to  be  filed  under 
sect.  10,  (2).  Crew  v.  Ctmmings,  20  Q.  B.  D.  535;  21 
Q.  B.  Div.  420. 

The  Court  will  not  rectify  a  blunder  after  some  third  person, 
e,g,  an  execution  creditor  or  trustee  in  bankruptcy,  has  acquired 
a  vested  interest  in  the  chattels  subject  to  the  bill  of  sale. 
Crew  V.  Cummings,  21  Q.  B.  Div.  420 ;  In  re  Parsons,  (1893)  2 
Q.  B.  122,  overruling  In  re  Dobbin^s  Settlement,  56  L.  J.  Q.  B. 
295. 

The  Act  of  1878  provides  (sect.  10)  that  a  transfer  or  assign-  Transfer  of 
ment  of  a  registered  bill  of  sale  need  not  be  registered. 

An  equitable  sub-mortgage  by  deposit  of  a  bill  of  sale, 
accompanied  by  a  memorandum,  does  not  require  registration. 
Ex  parte  Turquand,  14  Q.  B.  D.  636. 

Where  a  bill  of  sale,  the  amount  of  which  has  been  partly 
paid  off,  is  transferred,  and  the  transferee  makes  a  further 
advance,  the  transfer,  though  unregistered,  is  good — at  least 
up  to  the  amount  due  on  the  original  security  at  the  date  of 
the  transfer.    Home  v.  Hughes,  6  Q.  B.  D.  676. 

(o)  Where  the  consideration  is  stated  to  be  a  present  advance  (c)  statement 
from  the  grantor  to  the  grantee,  it  is  truly  stated  if  part  is  ^^^  ^^' 
paid  to  creditors  of  the  grantor  by  his  direction  (a),  or  if  part 
Q>),  or  even  the  whole  {c),  is  retained  to  satisfy  an  existing 
debt  due  to  the  grantee,  (a)  Hamlyn  v.  BaMeley,  5  C.  P.  D. 
327.  (h)  Ex  parte  Nationai  Mercantile  Bank,  15  CL  Div.  42. 
(e)  Credit  Co.  v.  Pott,  6  Q.  B.  Div.  295 ;  Ex  parte  BoUand,  21 
Ch.  Div.  543 ;  Ex  parte  Johnson,  26  CL  Div.  338 ;  Ex  parte 
AUam,  14  Q.  B.  D.  43  ;  Be  Hockaday,  55  L.  T.  819. 

It  is  truly  stated,  though  there  may  be  a  collateral  agree- 
ment as  to  the  application  of  the  money  by  the  grantor. 
Thomas  v.  Searles,  (1891)  2  Q.  B.  408. 

It  is  not  truly  stated  if  anything  is  retained  to  meet  debts 
'  accruing  but  not  actually  due  (a),  or  in  discharge  of  the  costs 
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of  preparing  the  bill  of  sale  (h),  or  by  way  of  bonus  or  com- 
mission (c).  (a)  Ex  parte  Bolph,  19  Ch.  Diy.  98 ;  Bichardsan 
v.  Harris,  22  Q.  B.  Div.  263 ;  see  Mayer  &  FMa  v.  Mindievich, 
59  L.  T.  400.  (I)  Ex  parte  Firth,  19  Gh.  Div.  419 ;  Cohen  y. 
Eiggim,  8  T.  L.  B.  8 ;  not  following  Ex  parte  ChaUinor,  16  Ch. 
Diy.  260.  (c)  Hamilton  y.  Chame,  7  Q.  B.  Diy.  1,  319 ;  Ex 
parte  Charing  Cross  Bank,  16  Ch.  Diy.  35. 

The  consideration  is  tmly  stated  if  it  is  clear  from  the 
whole  deed  what  it  was,  thongh  the  bill  of  sale  is  expressed 
to  be  in  consideration  of  a  coyenant  which  is  not  explicitly 
giyen.    Bdberts  y.  Boberts,  13  Q.  B.  Diy.  794. 

Where  a  bill  of  sale  was  expressed  to  be  giyen  in  considera- 
tion of  the  grantee  haying  become  guarantee  and  signed  a 
promissory  note  for  the  payment  of  45Z.  of  which  32Z.  or  there^ 
abonts  remained  owing,  it  was  held  that  the  addition  of  the 
words  **  or  thereabouts "  did  not  necessarily  make  the  state- 
ment untrue.  Hughes  y.  Little,  17  Q.  B.  D.  204;  18  Q.  B. 
Diy.  32. 

Where  it  was  recited  in  a  bill  of  sale  that  the  grantee  had 
lent  340Z.  (part  of  the  consideration)  to  the  grantor  in  June, 
1878,  whereas  in  fact  part  of  that  sum  had  been  preyiously 
lent  to  a  partnership,  of  which  the  grantor  was  a  member,  and 
the  retiring  partners  of  which  he  had,  in  June  1878,  agreed 
to  indemnify,  it  was  held  that  the  consideration  was  not  truly 
stated.    Ex  parte  Carter,  12  Ch.  D.  908. 

Where  the  consideration  was  stated  to  be  *^  6002.  now  paid 
by  A./'  it  was  held  to  be  truly  stated,  although  the  amount 
was  in  fact  contributed  by  six  persons,  including  A.,  and  paid 
to  the  debtor,  partly  through  A.  and  partly  directly.  In  re 
Smith,  43  W.  E.  206. 

Sect.  9  of  the  Act  of  1878  proyides — 
Dnplioate  Where  a  subsequent  bill  of  sale  is  executed  within  or  on 

the  expiration  of  seyen  days  after  the  execution  of  a  prior 
unregistered  bill  of  sale,  and  comprises  all  or  any  part  of  the 
personal  chattels  comprised  in  such  prior  bill  of  sale,  then,  if 
such  subsequent  bill  of  sale  is  giyen  as  a  security  for  the  same 
debt  as  is  secured  by  the  prior  bill  of  sale,  or  for  any  part  of 
such  debt,  it  shall,  to  the  extent  to  which  it  is  a  security 
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for  the  same  debt  or  part  thereof,  and  so  far  as  respects  the 
personal  chattels  or  part  thereof  comprised  in  the  prior  bill, 
be  absolutely  void,  unless  it  is  proved  to  the  satisfaction  of 
the  Court  haviug  cognizance  of  the  case  that  the  subsequent 
bill  of  sale  was  hondjide  given  for  the  purpose  of  correcting 
some  material  error  in  the  prior  bill  of  sale,  and  not  for  the 
purpose  of  evading  this  Act.  See  Ex  parte  Hauxwell,  23  Ch. 
Div.  626. 


When  a  Bill  oe  Sale  is  altogetheb  void. 

The  Act  of  1882  provides— 

Sect.  12.  Every  bill  of  sale  made  or  given  in  consideration  Bill  of  sale  for 
of  any  sum  under  thirty  pounds  shall  be  void.    See  Davis  v. 
Usher,  12  Q.  B.  D.  490. 

Sect.  9.  A  bill  of  sale  made  or  given  by  way  of  security  for  Bill  of  sale 
the  payment  of  money  by  the  grantor  thereof  shall  be  void  anc©  wSh° 
unless  made  in  accordance  with  the  form  in  the  schedule  to  *^®  ^*^™' 
this  Act  annexed. 

This  section  avoids  the  covenant  to  pay  as  well  as  the 
assignment  of  personal  chattels.  Daviea  v.  Bees,  17  Q.  B. 
Div.  408. 

A  power  of  distress  within  sect.  6  of  the  Act  of  1878,  though  Power  of 
it  is  to  be  treated  as  a  bill  of  sale  for  the  purpose  of  registra- 
tion, is  not  within  sect.  9.    It  need  not,  therefore,  be  in  the 
scheduled  form.    Orem  v.  Marsh,  (1892)  2  Q.  B.  330. 

This  section  is  not  confined  to  bills  of  sale  to  secure  money 
lent  by  the  grantee  to  the  grantor,  but  applies  to  all  bills  of 
sale  to  secure  payments  to  be  made  by  the  grantor  to  the 
grantee.    Hughes  v.  LUtle,  18  Q.  B.  Div.  32. 

This  section  applies  though  the  transaction  is  such  that  the 
bill  of  sale  cannot  be  brought  within  the  form.  Ex  parte 
Parsons,  17  Q.  B.  Div.  632. 

Where  a  deed  assigns,  in  conjunction  with  personal  chattels,  Ajsignment 
something  which  might  have  been  assigned  by  a  different  firing  a^«e- 
instrument,  e.g.  land  (a),  or  chattels  real  (6),  or  the  benefit  ™^°5j^* 
of  an  agreement  for  the  hire  and  purchase  of  the  chattels 
(c),  sect.  9  only  avoids  the  deed  in  respect  of  the  personal 
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chattels,    (a)  Be  London  db  Lancashire  Paper  Mills  C0.9  58 

L.  T.  798 ;  In  re  Bansha  Woollen  Mills  Co.,  21  L.  E.  Ir.  181. 

(i)  In  re  Burdett,  20  Q.  B.  Div.  310;  In  re  O'Dwyer,  19  L. 

R  Ir.  19 ;  Stevens  t.  Marston,  60  L.  J.  Q.  B.  192.     {e)  In  re 

Isaaeson,  (1895)  1  Q.  B.  333. 
<"  lo  accord-        As  to  the  meaning  of  "  in  accordance  with  the  form/'  see  Ex 
thrfo^'      jwir^«  Stanford,  17  Q.  B.  Div.  269,  270 ;  Thomas  v.  KeUy,  13 

App.  Cas.  506,  519. 

A  bill  of  sale  is  not  in  accordance  with  the  form  unless  all 

particulars  are  filled  up  which  the  form  requires  to  be  filled 

up,  e.g.  the  address  and  description  of  the  attesting  witness. 

Parsons  y.  Brand,  25  Q.  B.  Div.  110. 
A  bill  of  sale  is  not  bad  merely  because  the  judges  differ 

as  to  its  meaning.     Hadetoood  v.  Consolidated  Credit  Co.,  25 

Q.  B.  Div.  555 ;   Weardale  Coal  Co.  v.  Eodson  (1894)  1  Q.  B. 

598. 

A  bill  of  sale  is  void  which  is  made  between  the  grantor 

and  several  other  parties  for  securing  to  each  of  them  separately 

different  debts,  of  different  amounts,  payable  at  different  times, 

and  under  different  conditions.    Melville  v.  Stringer,  13  Q.  B. 

Div.  392. 
An  agreement  to  perform  the  covenants  contained  in  a  deed 

which  is  merely  recited  avoids  the  bill  of  sale.    Lee  v.  Barnes, 

17  Q.  B.  D.  77. 
FormofbOl        The  Form  of  Bill  of  Sale  given  in  the  Schedule  is  as 
of  sale.  follows:— 

This  Indenture  made  the  day  of  ,  between 

A.B.  (1)  of  of  the  one  part,  and  (2)  CD.  of 

of  the  other  part,  witnesseth  that  in  (3)  consideration  of 
the  sum  of  £  now  paid  to  AB.  by  CD.,  the  receipt  of 

which  the  said  A.B.  hereby  acknowledges  \or  whatever  else  the 
consideration  may  he'l,  he  the  said  A.B.  doth  hereby  assign  (4) 
unto  CD.,  his  executors,  administrators,  and  assigns,  (5)  all 
and  singular  the  several  chattels  and  things  specifically  de- 
scribed in  the  schedule  hereto  annexed  by  way  of  security  for 
the  payment  of  the  sum  of  £  ,  and  (6)  interest  thereon 

•at  the  rate  of  per  cent,  per  annum  \or  whatever  else 

may  be  the  rate].    And  the  said  A.B.  doth  further  agree  and 
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declare  that  he  will  duly  pay  to  the  said  CD.  (7)  the 
principal  sum  aforesaid,  together  with  the  interest  then  due, 
by  equal  payments  of  £  on  the        day  of 

[or  whatever  dee  may  he  the  stipulated  times  or  time  of  paj/ment). 
And  the  said  A.B.  doth  also  agree  with  the  said  CD.  that  he 
will  \here  insert  (8)  terms  as  to  insurance,  payment  of  rent,  or 
otherwise,  which  (he  parties  may  agree  to  for  the  maintenance  or 
defeasance  of  the  security. 

(9)  Provided  always,  that  the  chattels  hereby  assigned  shall 
not  be  liable  to  seizure  or  to  be  taken  possession  of  by  the  said 
CD.  for  any  cause  other  than  those  specified  in  section  seven 
of  the  BUls  of  Sale  Act  (1878)  Amendment  Act,  1882. 

In  Witness,  &c. 
Signed  and  sealed  by  the  said  A.B.  in  the  presence  of  me 
E.F.  [add  (10)  witness*  name,  address,  and  descriptum]. 

1.  It  is  sufficient  here  to  put  an  address,  letters  sent  toAddreBSL 
which  will    reach  the  grantor.     Dcleini  v.  Doleini,  (1895)  1 

Q.  B.  898. 

2.  If   the  name  or  description  of  the  grantee,  though  am-  Grantee's 
biguous,  be  such  as  would  be  held  sufficient  without  the  aid  of  "^"^^ 
extrinsic  evidence  in  a  mercantile  document,  the  bill  of  sale  is 

good.  Simmons  v.  Woodward,  (1892)  A.  C  100;  Monson  v. 
Milner,  8  T.  L.  E.  447. 

3.  An  untrue  statement  of  the  consideration  is  not  a  devia-  Untrue 
tion  from  the  form.    HeseUine  v.  Simmons,  (1892)  2  Q.  B.  547.  «>°»^^^**i°°- 

4.  An  assignment  by  the  grantor  *'  as  beneficial  owner "  is  Aaupment 
not  in  accordance  with  the  form.    Ex  parte  Stanford,  17  Q.  B.  owner." 
Div.  259. 

5.  The  description  in  the  body  of  the  bill  of  sale  of  the  Description 
personal  chattels  comprised  therein  (a),  or  the  insertion  in  the 
schedule  of  chattels  real  as  well  as  chattels  personal  (h),  is  not 

in  accordance  with  the  form,  (a)  Thomas  v.  Kelly,  13  App. 
Cas.  506.    (6)  Cochrane  v.  Entivistle,  25  Q.  B.  Div.  116. 

6.  It  must  be  possible  to  ascertain  from  the  bill  of  sale  what  Bate  of 
the  rate  of  interest  is.    Myers  v.  Elliott,  16  Q.  B.  Div.  526. 

A  proviso  making  interest  payable  at  the  rate  of  one 
shilling  in  the  pound  per  month  is  valid.  Luniley  v.  Simmons, 
34  Ch.  Div.  698. 
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Bepayment 
of  prinoipal. 


Time  of 
payment 
unoertaiD. 


But  a  proviso  makiDg  interest  payable  *'at  the  rate  of 
172.  10s.  for  three  years  "  is  bad.  Blankenstein  y.  Bdbertsan,  24 
Q.  B.  D.  543,  not  following  Thorpe  v.  Creffeen,  55  L.  J.  Q. 
B.  80;  Wilson  Y.  Kirhwood,  ^  L.  T.  821. 

7.  The  entire  principal,  together  with  interest  at  the 
agreed  rate,  may  be  made  payable  in  a  single  payment  at  any 
fixed  time  after  the  execution  of  the  bill  of  sale.  Wathins  y. 
Evans,  18  Q.  B.  Div.  386. 

The  bill  of  sale  is  bad  if  the  time  of  payment  is  uncertain, 
e,g.  if  the  loan  is  made  payable  on  demand  (a),  or  at  an 
interval  after  demand  (6),  or  if  the  liability  to  pay  depends 
on  an  event  which  may  or  may  not  happen,  as  in  a  bill  of  sale 
given  by  way  of  indemnity  against  liability  on  a  guarantee  (c). 
(a)  Heiherington  v.  Groome,  13  Q.  B.  Div.  789 ;  (i)  Sihley  v. 
Siggs,  15  Q.  B.  D.  619 ;   (c)  Hughes  v.  Little,  18  Q.  B.  Div.  32. 

But  the  bill  of  sale  is  good  where  the  time  of  payment  is 
fixed,  but  the  grantee  is  given  more  favourable  terms  if  he 
observes  the  covenants.    Be  Ooton,  56  L.  T.  571. 
Bepaymentbj     Where    the   loan    is   made    payable  by    instalments,   the 

instalments.     »     a.  ^         ±.  •xi»'«ii«x        x"l» 

instalments  may  consist  of  principal  only,  mterest  being  pay- 
able on  so  much  of  the  principal  as  is  unpaid  from  time  to 
time  (a),  or  of  interest  only,  the  whole  principal  being  payable 
with  the  last  instalment  (5),  or  partly  of  principal  and  partly 
of  interest  (c).  (a)  Goldstrom  v.  Tcdlerman,  18  Q.  B.  Div.  1. 
(h)  Edwards  v.  Marston,  (1891)  1  Q.  B.  225.  (c)  In  re  Bargen, 
(1894)  1  Q.  B.  444 ;  Linfoot  v.  Pockett,  (1895)  2  Ch.  835. 

The  instalments  need  not  be  equal  (a),  and,  where  the  bill 
of  sale  provides  for  equal  instalments,  it  is  not  avoided  by  the 
fact  that  the  last  instalment  will  be  less  than  the  others  (b). 
(a)  In  re  deaver,  18  Q.  B.  Div.  489.  (i)  Simmons  v.  Wood- 
ward, (1892)  A.  C.  100 ;  Linfoot  v.  Pochett,  (1895)  2  Ch.  835. 

Where  the  instalments  consist  of  principal,  a  covenant  to 
pay  interest  on  the  principal  sum  will  be  construed  to  mean 
on  so  much  of  it  as  is  unpaid.     Weardale  Coal  Co.  v.  Hodson, 
(1894)  1  Q.  B.  598. 
Interest  on  Where  the  instalments  consist  of  principal  only,  a  proviso 

giving  interest  on  unpaid  instalments  until  actual  payment 
is  good  (a) ;  but  where  they  consist  partly  of  interest,  such  a 
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proviso  is  probably  bad,  as  giving  compound  interest  (h). 
(a)  Chldstrom  v.  Tdllerman,  18  Q.  B.  Div.  1;  In  re  Oleaver, 
18  Q.  B.  Div.  489 ;  Haslewood  v.  Consolidated  Credit  Co.^  25 
Q.  B.  Div.  555.  (J)  In  re  Bargen,  (1894)  1  Q.  B.  444. 

A  proviso  that,  upon  non-payment  of  any  instalment,  thePenaltiefl 
entire  principal  then  due  shall  become  immediately  payable 
is  good  (a),  but  a  proviso  that  the  entire  interest  to  become 
due  during  the  continuance  of  the  security  shall  become 
immediately  payable  is  bad  (I),  (a)  Lurrdey  v.  Simmons,  84 
Ch.  Div.  698.  (J)  Davis  v.  Bwtony  11  Q.  B.  Div.  537 ;  Mym-s  v. 
EUiott,  16  Q.  B.  Div.  526 ;  Boe  v.  Miitual  Loan  Association^  56 
L.  T.  631. 

8.  It  follows  that  the  insertion  of  terms  which  are  not  '^  for  Tenns  for 
the  maintenance  or  defeasance  "  of  the  security  avoids  a  bill  ^defeasance 

of  sale.  of  security. 

A  term  may  be  "  for  the  maintenance  of  the  security  "  with- 
out being  '^  necessary  for  maintaining  the  security."  Topley  v. 
Corsbie,  20  Q.  B.  D.  350. 

The  following  terms  have  been  held  to  be  for  the  mainte- 
nance of  the  security : — 

A  covenant  to  replace  any  articles  damaged  or  worn  out  Goyenant  to 
with  any  others  of  equal  value  to  be  included  in  the  security,  SiSiaged 
and  similar  covenants.    Consolidated  Credit  Co.  v.  Oosney,  16  »r*ioles, 
Q.  B.  D.  24 ;  Fwber  v.  Cobh,  18  Q.  B.  Div.  494 ;  Seed  v.  Bradley, 
(1894)  1  Q.  B.  319. 

A  covenant  by  the  grantor  to  produce  his  receipts  for  rent,  to  produce 
rates,  and  taxes  upon  a  verbal  demand.     Topleyr.  Obrs&w,  20"^ 
Q.  B.  D.  350 ;  Ca/rtwright  v.  Began,  (1895)  1  Q.  B.  900. 

A  covenant  for  further  assurance  at  the  grantor's  cost.    In  for  further 
re  Cleauer,  18  Q.  B.  Div.  489.  a«mnmce. 

Provisoes  enabling  the  grantee  to  insure  or  to  pay  rents,  Power  to 
rates,  taxes,  and  outgoings,  if  the  grantor  made  default,  and  S^e» 
to  charge  the  premiums  or  other  sums  on  the  chattels  assigned, 
and  making  the  amount  so  charged  repayable  on  demand. 
Ex  parte  Stanford,  17  Q.  B.  Div.  259 ;  Oddstrom  v.  TaUerman, 
18  Q.  B.  Div.  1;  Topleg  v.  CorAie,  20  Q.  B.  D.  350;  Briggs 
V.  Pike,  61  L.  J.  Q.  B.  418 ;  see  Beal  &  Personal  Advtmee  Co. 
V.  Clears,  20  Q.  B.  Div.  304. 
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A  power,  if  the  grantee  became  entitled  to  seize,  to  break 
open  doors  and  windows.  Lumley  t.  Simmons^  34  Oh.  Div. 
698. 

A  power  to  sell  the  goods  by  private  treaty  or  public  anction 
on  or  off  the  premises.    Bcwme  t.  WaU^  64  L.  T.  530. 

A  power  to  retain  oat  of  the  proceeds  of  sale  costs  properly 
incorred  by  the  grantee  in  defending  and  maintaining  his 
rights  nnder  the  bill  of  sale.  Lumley  y.  Simmons,  34  Ch.  Div. 
698. 

The  following  terms  have  been  held  not  to  be  for  the 
maintenance  or  defeasance  of  the  security : — 

A  coyenant  by  the  grantor  to  pay  all  interest  on  mortgages 
(if  any)  of  the  premises  in  which  the  goods  assigned  were, 
or  to  which  they  might  be  remoyed.  Watson  y.  Strickland,  19 
Q.  B.  Div.  391. 

An  agreement  by  the  grantor,  during  the  existence  of  the 
security,  not  to  obtain  credit  to  the  extent  of  lOZ.  without  the 
grantee's  consent.    Peace  y.  Brookes,  (1895)  2  Q.  B.  451. 

A  power  to  the  grantee,  at  any  time  during  the  subsistence 
of  the  security,  to  affix  bills  haying  reference  to  the  goods 
secured  on  any  premises  in  the  grantor's  occupation.  BardeU 
V.  Daykin,  3  T.  L.  R.  526. 

A  power  to  the  grantee  to  purchase  the  goods  at  a  yaluation 
and  receive  the  moneys  to  arise  from  such  purchase.  Lyon  v. 
Morris,  19  Q.  B.  D.  139. 

A  power  to  the  grantee  to  retain  out  of  the  sale  moneys 
''the  expenses  attending  such  sale  or  otherwise  incurred  in 
relation  to  this  security."  Calvert  v.  Thomas,  19  Q.  B.  Div. 
204. 

A  power  to  the  grantees,  who  were  auctioneers,  to  pay 
themselves  the  costs  of  the  sale,  including  their  full  charges 
and  commission  as  auctioneers.  Furler  v.  Cchb,  18  Q.  B.  Div. 
494. 

A  stipulation  that  the  bill  of  sale  should  remain  the 
property  of  the  grantee  after  payment.  Watson  v.  Strickland, 
19  Q.  B.  Div.  391. 

A  proviso  that  upon  a  sale  the  purchaser  should  not  be 
bound  to  see  or  inquire  whether  default  had  been  made  by 
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the  grantor  anthorizing  the  grantee  to  sell.  Blaiberg  t. 
Parwns,  17  Q.  B.  D.  336 ;  Blaiberg  v.  Beckett,  18  Q.  B. 
Div,  96. 

9.  It  follows  that  a  bill  of  sale  is  not  in  accordance  with  Power  to 
the  form  and  is  void  unless  the  power  to  seize  is  confined  to 
the  cases  specifically  mentioned  in  sect.  7. 

Sect.  7  provides  : — 

Personal  chattels  assigned  under  a  bill  of  sale  shall  not  Bills  of  Sale 
be  liable  to  be  seized  or  taken  possession  of  by  the  grantee    ^'^  ^^  ■•  • 
for  any  other  than  the  following  causes : — 

(1)  If  the  grantor  shall  make  default  in  payment  of  the 
snm  or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,  or  in  the  performance  of  any  covenant 
or  agreement  contained  in  the  bill  of  sale  and  necessary  for 
maintaining  the  security ; 

(2)  If  the  grantor  shall  become  a  bankrupt,  or  sufiTer  the 
said  goods  or  any  of  them  to  be  distrained  for  rent,  rates,  or 
taxes; 

(3)  If  the  grantor  shall  fraudulently  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be  removed  from  the 
premises ; 

(4)  If  the  grantor  shall  not,  without  reasonable  excuse, 
upon  demand  in  writing  by  the  grantee,  produce  to  him  his 
last  receipts  for  rent,  rates,  and  taxes. 

(5)  If  execution  shall  have  been  levied  against  the  goods 
of  the  grantor  under  any  judgment  at  law. 

(1)  "  The  sum  or  sums  secured  "  are  confined  to  the  principal  ''Sum  or  sums 
moneys  and  mterest.  Hence,  a  proviso  charging  sums  paid 
by  the  grantee  in  respect  of  rent,  rates,  taxes,  and  outgoings, 
with  interest,  on  the  goods  assigned,  and  making  them  re- 
coverable in  the  same  manner  as  the  principal  moneys  and 
interest  thereby  secured,  is  not  protected  by  this  sub-section. 
Neither  is  it  necessary  for  the  maintenance  of  the  security. 
Its  insertion  therefore  avoids  the  bill  of  sale.  Bianehi  v. 
Offord,  17  Q.  B.  D.  484;  Beal  &  Personal  Advance  Co.  v. 
Clears,  20  Q.  B.  Div.  304 ;  see  Briggs  v.  Pike,  61  L.  J.  Q. 
B.  418. 

A  bill  of  sale  is  void  which  contains  a  power  to  seize  and 
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sell  the  goods  on  non-payment  of  any  one  instalment,  and  to 
retain  the  whole  sum  secured  ont  of  the  proceeds  of  sale. 
Davis  V.  Burton,  11  Q.  B.  Div.  537;  Myers  y.  EUioU,  16 
Q,  B.  DiT.  526. 

A  covenant  ^'for  the  maintenance  of  the  security ''  may  not 
be  '^  necessary  for  maintaining  the  security." 

The  insertion  of  a  power  to  seize  on  breach  of  a  covenant 
''  for  the  maintenance  of  the  security  "  avoids  the  bill  of  sale^ 
unless  the  covenant  is  also  ''necessary  for  maintaining  the 
security."  Beal  db  Personal  Advance  Co.  v.  Clears,  20  Q.  B. 
Div.  304 ;  Topley  v.  Corsbie,  20  Q.  B.  D.  350. 

Covenants,  whenever  any  of  the  goods  are  destroyed,  injured, 
or  deteriorated,  forthwith  to  replace,  repair,  and  make  good 
the  same  (a),  and  to  insure  the  goods,  and  forthwith  after 
payment  produce  the  receipt  to  the  grantee  (h),  are  necessary 
for  maintaining  the  security,  (a)  Fi^er  v.  Cobb,  18  Q.  B. 
Div.  494;  (i)  Hammond  v.  Hocking,  12  Q.  B.  D.  291. 

(2)  A  power  to  seize  if  the  grantor  shall  take  the  benefit 

of  any  bankruptcy  act  (a),  or  compound  with  his  creditors  (J), 

avoids  the  bill  of  sale,    (a)  OUroy  v.  Bowej/y  59  L.  T.  223 ; 

(J)  Barr  v.  Kingsford,  56  L.  T.  861. 

Power  to  seize     (3^  j^  power  to  seize,  if  the  grantor  shall  remove  the  goods, 

removesgoods.  without  adding  the  word  "fraudulently,"  is  perhaps  valid. 

Fwber  v.  Coll,  18  Q.  B.  Div.  494,  505. 
Power  to  seize     (4)  X.  power  to  seize  on  breach  of  a  covenant  by  the  grantor 
to  produce  his  last  receipt  on  a  verbal  demand  avoids  the  bill 
of  sale.    Davis  v.  Burton,  11  Q.  B.  Div.  537 ;  Barr  v.  Kings- 
ford,  56  L.  T.  861. 

As  to  the  omission  in  the  covenant  for  production  of  the 
words  "  without  reasonable  excuse,"  see  Weardale  Coal  Co.  v. 
Hodson,  (1894)  1  Q.  B.  598. 

Where  a  bill  of  sale  contains  a  power  to  seize  inconsistent 
with  sect.  7,  the  insertion  of  this  proviso  does  not  remedy  the 
defect.  Davis  v.  Burton,  11  Q.  B.  Div.  537 ;  In  re  Williams, 
25  Oh.  D.  656 ;  Bianchi  v.  Offord,  17  Q.  B.  D.  484 ;  Furler  v. 
Cohb,  18  Q.  B.  Div.  494 ;  Beai  <&  Personal  Advance  Co.  v.  Clears, 
20  Q.  B.  Div.  304. 

10.  A  bill  of  sale  cannot  be  supplemented  by  reference  to 


production 
of  receipt. 


Address  and 
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the  affidavit  filed   on  the  registration,  but  the  address  and  desoription 
description  of  the  attesting  witness  must  appear  in  the  attesta-  ^        ^^ 
tion  clause.    Blomkenstein  v.  Bohertson,  24  Q.  B.  D.  543; 
Parsons  y.  Brand,  25  Q.  B.  Div.  110. 

But  where  the  same  witness  is  attesting  several  signatures, 
he  need  only  set  out  his  address  and  description  once,  if  the 
handwriting  shows  that  the  person  attesting  is  the  same  person. 
Bird  V.  Dave}/,  (1891)  1  Q.  B.  29. 

The  address  is  sufficiently  given  if  the  place  is  given  where 
the  witness  is  generally  to  be  found  during  business  hours. 
Simmons  v.  Woodwaa-d,  (1892)  A.  C.  100. 

Where  the  witness  has  no  occupation,  the  bill  of  sale  is 
void,  unless  he  is  described  by  his  addition  or  style.  Sims  v. 
Trollope,  (1897)  1  Q.  B.  24. 


60 


CHAPTER  IV. 


FAWNS  AND  PLEDGES. 


Pawnor 
pledge,  whatt 


Special 
property 
pasfiee  to 
pledgee. 

Contract  to 
pledge. 


Change  of 
possession. 


Pledgor 
agent  of 
pledgee. 


A  GOKTBAOT  of  pawn  or  pledge  is  a  contract  by  which  money 
is  adyanced  on  the  security  of  goods  or  chattels  which  are 
deliyered  into  the  possession  of  the  lender.  Ooggs  v.  Bernard^ 
1  SmL  L.  0.  201,  207 ;  Ealliday  y.  EdgaU,  L.  E.  3  Ex.  299, 
302 ;  Bwdiek  v.  Sewell,  10  Q.  B.  D.  362,  366 ;  In  re  MorriU, 
18  Q.  B.  Diy.  222,  232,  234 ;  Milh  v.  Oharlemorth,  25  Q.  B. 
Div.  421,  424. 

A  contract  of  pledge  passes  to  the  pledgee  a  special  property 
in  the  goods  pledged,  leaying  the  general  property  in  the 
pledgor.    BaicUff  v.  Davis,  Tely.  178 ;  Cases,  supra. 

A  mere  contract  to  pledge,  although  the  goods  to  be  pledged 
are  ascertained  and  the  money  is  advanced  upon  the  faith  of 
the  contract,  only  gives  the  intended  pledgee  a  right  of  action 
and  no  interest  in  the  thing  itself.  Howes  v.  Ball,  7  B.  &  C. 
481. 

Such  a  contract  must  be  distinguished  from  an  immediate 
mortgage.    See  Flory  v.  Denny,  7  Ex.  581. 

In  law,  possession  of  goods  may  be  changed  by  agreement 
without  any  physical  change  in  their  position  or  in  the  position 
of  the  person  who  actually  guards  them.  The  right  to  pos- 
session may  be  transferred  by  agreement,  and  the  character  in 
which  the  custodian  holds  them  may  be  changed  by  attorn- 
ment. Beeves  v.  Capper,  5  Bing.  N.  C.  136 ;  Meyerstein  v. 
Barber,  L.  B.  2  C.  P.  38,  661 ;  4  H.  L.  317 ;  Young  v.  Lambert, 
L.  E.  3  P.  0.  142 ;  EiUon  v.  Tucker,  39  Ch.  D.  669 ;  MOU  v. 
Gharheuxyrih,  25  Q.  B.  Div.  421 ;  (1892)  A.  C.  231. 

The  possession  may  be  changed  while  the  pledgor  retains 
the  goods  or  some  of  them  in  his  own  custody,  if  he  retains 
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them  as  agent  for  the  pledgee.    Beeves  v.  Capper^  5  Bing.  N.  C. 
136 ;  Martin  v.  Beid,  11  0.  B.  N.  S.  730. 

Possession  of  goods  may  be  changed  by  the  delivery  of  a  Delivery 
symbol  of  the  goods,  e.g.  the  key  of  the  warehouse  in  which  ^  *^ 
they  are  stored.    ByaU  v.  BoUe^  1  Atk.  165,  176;  Oough  v. 
Everard,  2  H.  &  0. 1 ;  MeyerOein  v.  Barber,  L.  E.  2  C.  P.  38 ; 
Aneona  v.  Bogers,  1  Ex.  Diy.  285,  290 ;  Bv/rdick  v.  Sewelly  13 
Q.  B.  Div.  159, 174 ;  HiUon  v.  Tueher,  39  Ch.  D.  669. 

The  deposit  of  a  bill  of  lading  of  goods  by  way  of  security  Deposit  of 
for  a  loan  is  equivalent  to  a  pledge  of  the  goods,  both  while  *  ^  ^^' 
the  goods  are  at  sea,  and  until  delivery  of  possession  of  the 
goods  has  been  made  to  some  person  claiming  under  the  bill 
of  lading.  Barber  v.  Meyerstein,  L.  E.  2  C.  P.  38,  661^,  4  H. 
L.  317,  329 ;  8ewdl  v.  Bwdiek,  10  App.  Cas.  74 ;  see  Olyn, 
Mills  &  Co.  V.  East  amd  West  India  Doek  Co.,  7  App.  Cas.  591. 

Where  the  possession  of  goods  is  doubtful,  it  is  attached  by  PosBession 
law  to  the  title.    Bamsay  v.  Margrett,  (1894)  2  Q.  B.  18.  ^  title. 

The  Bills  of  Sale  Act  does  not  apply  to  transactions  of  Effect  of  BiUs 
pledge.    See  p.  34.  of  Sale  Act 

An  agreement  in  writing  between  A.  and  B.  that  A.  shall 
be  covered  and  secured  for  advances  made  to  B.  by  the  stock 
of  goods  of  B.  which  shall  be  in  his  hands  is  not  within  the 
Bills  of  Sale  Act,  and  gives  A.  a  valid  security  on  the  goods 
in  his  possession.    Morris  v.  Ddobbd-Flipo,  (1892)  2  Ch.  352. 

On  an  equitable  mortgage  of  land  by  deposit  of  title-deeds,  Deposit  of 
there  is  no  separate  pledge  of  the  deeds,  but  the  deeds  are  held  of  ]^d. 
by  the  equitable  mortgagee  merely  as  incident  to  the  charge 
on  the  land.    In  re  Biehardson^  30  Ch.  Div.  396. 

A  deposit  of  certificates  of  shares  or  other  documents  of  Depotit 
title  to  personal  property  to  secure  a  loan  may  be  treated  ^/^^^^ 
either  as  a  pledge  of  the  documents,  or  as  evidence  of  an 
intention    to  give  a  charge    on  the    property  which   they 
represent.    Garter  v.  Wake,  4  Ch.  D.  605 ;  France  v.  Clark,  22 
Ch.  D.  830 ;  26  Ch.  Div.  257. 

The  Pawnbrokers  Act,  1872  (35  &  36  Vict  c.  93)  applies  Pawnbrokers 
(sect  10)  to  every  loan  by  a  pawnbroker  (1)  of  40«.  or  under ;    ^ 
(2)  of  above  40^.  and  not  above  lOZ.,  except  where  a  special 
contract  (as  to  which  see  sect.  24)  is  made  between  the  pawner 


62  FAWNS  AND  FLEDOES. 

and  the  pawnbroker  at  the  time  of  the  pawning.    The  Act 
does  not  apply  to  a  loan  by  a  pawnbroker  of  above  lOZ. 

The  Act  prescribes  (sect  15)  the  profit  and  charges  which 

a  pawnbroker  is  entitled  to  take. 

Pledgee  mnBt      A  pledgee  is  bound  to  take  snch  reasonable  care  of  the 

abieoare   '    chattel  pledged  as  a  prudent  owner  would  take.    He  is  en- 

of  pledge.       titled  to  use  it,  and  is  not  liable  for  its  loss  without  his  defiAult. 

Mores  v.  Oor^m,  Owen,  123 ;  Coggs  v.  Bernard,  1  Smi.  L.  C. 

201,  213 ;  Anon.,  2  Salk.  522 ;  St/red  y.  Garruthers,  E.  B.  &  E. 

469. 

The  Pawnbrokers  Act,  1872,  regulates  the  liability  of  pawn- 
brokers (sect.  27)  where  a  pledge  is  destroyed  or  damaged  by 
or  in  consequence  of  fire,  and  (sect.  28)  where  it  has  depreciated 
through  the  default,  neglect,  or  wilful  misbehaviour  of  the 
pawnbroker. 
Bights  of  A  pledgee  acquires,  as  a  general  rule,  no  better  title  to  the 

against  true    property  pledged  than  his  pledgor  could  lawfully  give  him. 
^™®'-  Hoare  v.  Parker,  2  T.  E.  376 ;  WUscm  v.  Anderton,  1  B.  &  Ad. 

450 ;  Ctmdy  v.  Lindsay,  3  App.  Cas.  459,  463 ;  London  Joint 
8took  Bank  v.  Simmons,  (1892)  A.  C.  201,  215. 

This  rule  is  subject  to  the  following  exceptions": — 

Fled^eemay       1.  A  pledgee  may  acquire  a  good  title  against  the  true 

title  by  Owner  by  estoppel,  i.e.  if  the  true  owner  has  so  acted  as  to 

estoppe .         mislead  him  into  the  belief  that  his  pledgor  had  authority  to 

pledge.     WiUiama  v.  Barton,  3  Bing.  139 ;  Dyer  v.  Pearson, 

3  B.  &  C.  38 ;  Colonial  Bank  v.  Cody,  15  App.  Cas.  267,  283 ; 

London  Joint  Stock  Bank  v.  Simmons,  (1892)  A.  C.  201,  215 ; 

Henderson  Jh  Co.  v.  Williams,  (1895)  1  Q.  B.  521.    As  to 

pledges  by  factors,  see  p.  145. 

Pledgee  from      2.  A  pledgee  of  goods  from  a  person  to  whom  the  property 

^m^pro-      in  the  goods  has  passed  under  a  contract  induced  by  fraud, 

byfraud!^^^    and  therefore  voidable  by  the  true  owner,  acquires  a  good  title 

as  against  the  true  owner.     White  v.  Garden,  10  C.  B.  919; 

Gundy  v.  Lindsay,  3  App.  Cas.  459;  Bahcock  v.  La^vson,  4 

Q.  B.  D.  394;  5  Q.  B.  Div.  284. 

Trtfe  owner,        Where  the  true  owner  prosecutes  to  conviction  the  person 

when  entitled 

torecoyer       whose  fraud  has  induced  the  contrcust,  the  property  in  the 
^^°°^'  goods  revests  in  the  true  owner  upon  conviction  by  virtue  of 
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24  &  25  Vict.  c.  96,  sect.  100,  and  he  is  entitled  to  recover 
the  goods  from  a  bond  fide  purchaser  who  was  in  possession  at 
the  time  of  the  conviction,  but  he  is  not  entitled  to  damages 
for  any  dealing  with  them  before  the  conviction.  Horwood  v. 
Smith,  2  T.  E.  750 ;  Lindsay  v.  Cumdy,  1  Q.  B.  D.  348 ;  Bentley 
V.  Vihrumt,  18  Q.  B.  Div.  322 ;  12  App.  Cas.  471 ;  see  Payne 
V.  Wilson,  (1895)  1  Q.  B.  653. 

3.  A  pledgee  of  negotiable  instruments  acquires  a  good  title  Pledgee  of 
against  the  true  owner  if  he  takes  hondfide,  and  without  notice  instroments. 
of  any  infirmity  in  the  pledgor's  title.  Foster  v.  Pearson,  1 
C.  M.  &  E.  855;  Bank  of  Bengal  v.  Fagan,  7  TULoo.  P.O.  61, 72; 
Baphael  v.  Bank  of  England,  17  C.  B.  161, 175 ;  Oolonial  Bank 
V.  Cady,  15  App.  Cas.  267,  283 ;  London  Joint  Stock  Bank  v. 
Simmons,  (1892)  A.  C.  201 ;  Bentinck  v.  London  Joint  Stock 
Bank,  (1893)  2  Ch.  120 ;  Hone  v.  Boyle,  2fl  L.  R.  Ir.  137 ; 
Melville  v.  Mimster  Bank,  27  L.  B.  Ir.  379 ;  Ooilis  v.  Hibernian 
Bank,  31  L.  E.  Ir.  361. 

The  doctrine  of  market  overt  does  not  extend  to  a  pledge. 
Hargreave  v.  Spink,  (1892)  1  Q.  B.  25,  30;  see,  however, 
Bemainbray  v.  Metcalfe^  2  Yern.  698. 

Where  a  chattel  is  unlawfully  pledged,  the  cause  of  action  Action  by 
against  the  pledgee  does  not  accrue  to  the  true  owner  until  asainBt 
demand  of  the  chattel  by  him,  and  refusal  by  the  pledgee  to  P^^8®®* 
return  it.    Spaekman  v.  Foster,  11  Q.  B.  D.  99;  Miller  v.  Bdl, 
(1891)  1  Q,  B.  468. 

Sect  25  of  the  Pawnbrokers  Act  does  not  afford  a  defence 
to  an  action  by  the  true  owner  for  the  recovery  of  property 
improperly  pawned.  Wilson  v.  AnderUm,  1  B.  &  Ad.  450; 
Singer  Manufacturing  Go.  v.  Olark,  5  Ex.  D.  37. 

A  contract  of  pledge  contains  an  implied  undertaking  on 
the  part  of  the  pledgor  that  the  property  pledged  is  his  own, 
or  that  he  has  the  authority  of  the  owner  to  pledge  it.  Hence 
he  is  liable  in  damages  to  a  pledgee,  who  is  deprived  of  the 
pledge  by  the  true  owner.  Singer  Manufacturing  Co.  v. 
Clark,  5  Ex.  D.  37. 
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No  power 
of  sale. 


Origin  of 
common 
law  lien. 


A  LIEN  at  common  law  is  a  personal  right  to  hold  the  goods 
of  another  party  until  a  debt  is  paid.  Legg  y.  Ik>cmSf  6 
M.  &  W.  36. 

Such  a  lien  does  not  at  common  law  entitle  the  person 
holding  it  to  sell  the  goods,  although  he  may  be  pat  to 
expense  in  preserving  them.  Clark  v.  GUberty  2  Bing.  N.  C. 
343 ;  Legg  v.  Evam,  6  M.  &  W.  36 ;  Thames  Ironworks  Co.  v. 
Patent  Derrick  Co,,  1  J.  &  H.  93;  MuUiner  y.  Florence,  3 
Q.  B.  Div.  484. 

The  innkeeper  has  been  given  snch  a  right  by  statute,  as 
to  which,  see  p.  65. 

A  particular  lien  arises  at  common  law  in  two  cases :  (1)  in 
favour  of  a  person  who  is  under  an  obligation  to  receive  goods; 
(2)  in  favour  of  a  person  who  has  expended  labour  and  skill 
in  improving  goods. 

Wherever  the  law  imposes  an  obligation  to  receive  goods, 
it  gives  a  lien  for  the  expenses  incurred  in  respect  of  them. 
Naylor  v.  Mangles,  1  Esp.  109. 

An  innkeeper  has  a  lien  on  the  goods  of  his  guest  for  the 
expense  of  keeping  them,  as  well  as  for  the  cost  of  the  guest's 
food  and  entertainment.  Bobins  &  Co.  v.  Cray,  (1895)  2 
Q.  B.  78,  501. 

As  to  what  constitutes  an  innkeeper,  see  Thompson  v.  Laoy, 
3  B.  &  A.  283 ;  Cunningham  v.  PhUp,  12  T.  L.  R  352. 
What  charges     n^e  innkeeper  has  a  lien  on  each  part  of  the   guest's 

it  covers.  ,         ,    ,      ,  .ti    .  i    i        i  t 

Inggage  for  the  whole  bill  mcurred   by  the  guest;  e,g.  he 

has  a  lien  on  the  guest's  horse  or  carriage,  not  merely  for 

the  keep  of  the  horse  or  standing  of  the  carriage,  but  for  the 


Innkeeper's 
lien. 


Innkeeper, 
vhat 
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guest's  board  and  lodging.    Mulliner  v.  Florence,  3  Q.  B.  Div. 
484. 

The  lien  is  not  limited  to  goods  which  the  innkeeper  is  Over  what 
obliged  to  accept.  It  extends  to  all  goods  which  tlie  innkeeper  eztonds. 
takes  in  as  luggage  of  the  guest,  whether  he  was  obliged  to 
accept  them  or  not,  and  whether  he  took  them  in  when  the 
guest  arrived  or  in  the  course  of  his  stay.  Threfall  y.  Borwich, 
L.  B.  7  Q.  B.  711 ;  10  Q.  B.  210 ;  RoUns  &  Co.  v.  Gray,  (1895) 
2  Q.  B.  78,  501. 

But  the  lien  is  confined  to  goods  received  by  the  innkeeper 
in  his  character  as  innkeeper.  Thus,  there  is  no  lien  where 
the  owner  of  a  carriage  and  horses,  which  have  been  taken  at 
lirery  in  an  inn,  subsequently  comes  as  a  guest  to  the  inn 
(a) ;  or  where  goods  are  furnished  to  a  guest  at  an  inn  for 
a  temporary  purpose,  e.g,  a  piano  sent  him  on  hire  (&). 
(a)  Brnns  v.  Tigot,  9  C.  &  P.  208 ;  Smith  v.  Dearhve,  6  C.  B. 
132.    (h)  Broadwood  v.  Oranara,  10  Ex.  417. 

An  innkeeper  detaining  goods  in  order  to  enforce  his  lien  Daty  to  take 
is  not  bound  to  be  more  careful  in  keeping  them  than  he  is  detained. 
as  to  his  own.    Angus  y.  McLachlan,  23  Ch.  D.  330. 

This  case  is  doubted  in  1  Smi.  L.  C,  p.  141.  The  cases, 
however,  with  which  it  is  there  said  to  be  inconsistent  were 
cases  as  to  the  innkeeper's  liability  while  the  relation  of  guest 
and  innkeeper  subsists  (as  to  which,  see  Medawar  y.  Orand 
Hotel  Co.f  (1891)  2  Q.  B.  11),  and  are  not  necessarily  authori- 
ties as  to  his  liability  after  that  relation  has  determined. 

The  Innkeepers  Act,  1878  (41  &  42  Vict  c.  38),  sect  1,  Powef  of 
enables  the  landlord,  proprietor,  keeper,  or  manager  of  any^^S^^*^ 
hotel,  inn,  or  licensed  public-house,  subject  to  the  restrictions 
of  the  Act,  to  sell  by  public  auction  any  goods,  chattels, 
carriages,  horses,  wares  or  merchandise,  deposited  with  him 
or  left  in  the  house  he  keeps,  or  in  the  coach-house,  stable, 
stable-yard,  or  other  premises  appurtenant  or  belonging  there* 
unto,  where  the  person  depositing  or  leaving  them  is  indebted 
to  the  innkeeper,  either  for  board  or  lodging,  or  for  the  keep 
and  expenses  of  any  horse  or  other  animals  left  with  or  stand- 
ing at  liyery  in  the  stables  or  fields  occupied  by  the  innkeeper. 

A  common  carrier  has  a  lien  for  the  carriage  price  of  theOarrier's 

Uen. 
F 
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particular  goods  in  respect  of  which  the  lien  is  claimed,  but 
none  for  his  general  balance.  Skinner  v.  Upshaw,  2  Ld.  Baym. 
752;  Bushforth  v.  HadfieU,  7  East,  224;  Hirst  v.  Page  ilk  Co., 
7  T.  L.  E.  537. 

Where  separate  parcels  of  goods  are  carried  nnder  one  con- 
tract, the  carrier  has  a  lien  on  each  parcel  for  the  carriage  of 
the  whole.  Sodergren  v.  Flighif  cit  6  East,  622 ;  see  MtMiner 
V.  Horence,  3  Q.  B.  Div.  484. 

Railway  com-      A   railway  company  has  a   lien   for  cloak-room  charges. 

olai-ioom      Singer  Manufacturing  Co,  v.  L.  dk  S.  W.  By.  Co.,  (1894)  1  Q. 

chargee.  g  333 

statntory  lien     The  Eailway  Clauses  Consolidation  Act,  1845,  (8  &  9  Vict. 

of  railway  " 

oompanies.       C.  20)  provides — 

Sect  97.  If,  on  (1)  demand,  any  person  fails  to  pay  the 
(2)  tolls  due  in  respect  of  any  carriage  or  goods^  it  shall  be 
lawful  for  the  company  to  (3)  detain  and  sell  such  carriage, 
or  all  or  any  part  of  such  goods,  or,  if  the  same  shall  have  been 
removed  from  the  premises  of  the  company,  to  (4)  detain  and 
sell  any  other  carriages  or  goods  within  such  premises  belong- 
ing to  the  party  liable  to  pay  such  tolls,  and  out  of  the  moneys 
arising  from  such  sale  to  retain  the  tolls  payable  as  aforesaid, 
and  all  charges  and  expenses  of  such  detention  and  sale, 
rendering  the  overplus,  if  any,  of  the  moneys  arising  by  such 
sale,  and  such  of  the  carriages  or  goods  as  shall  remain  unsold, 
to  the  person  entitled  thereto,  or  it  shall  be  lawful  for  the 
company  to  recover  any  such  tolls  by  action  at  law. 

1.  A  demand  of  a  sum  in  gross,  which  includes  the  sum  due 
in  respect  of  tolls,  is  not  a  demand  within  this  section.  Field 
V.  Newport  By.  Co.,  3  H.  &  N.  409. 

2.  It  has  been  held  that  "  tolls  "  here  only  include  tolls  for 
the  use  of  the  railway  by  persons  carrying  goods  in  their  own 
carriages.  WaUis  v.  L.  &  S.  W.  By.  Co.,  L.  E.  5  Ex.  62; 
disapproved  in  Caledonian  By  Co.  v.  OuHd,  1  Bettie,  198. 

3.  Under  this  part  of  the  section  the  company  can  only 
detain  a  carriage  for  tolls  due  in  respect  of  the  carriage,  and 
goods  for  tolls  due  in  respect  of  the  good&  M.  S.  &  L.  By. 
Co.  V.  North  Central  Wagon  Co.,  35  Ch*  Div.  219;  13  App. 
Cas.554. 
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And  no  right  exists  under  this  part  in  respect  of  tolls 
payable  before  the  carriages  or  the  goods  last  came  into  the 
possession  of  the  company.    CasSy  supra. 

4.  Under  this  part  of  the  section,  the  company  can  only  sell 
such  interest  as  the  party  liable  to  pay  the  tolls  has  in  the 
carriages  or  goods  sold.    Casey  supra. 

As  a  passive  lien  is  an  imperfect  remedy,  it  cannot  be 
meant,  when  given  by  Act  of  Parliament,  to  be  an  exclusive 
one.     O.  W.  By.  v.  Sharmwn,  61  L.  J.  Q.  B.  600. 

A  railway  company  which  has  by  contract  a  general  lien  Contractual 
on  goods  cannot  detain  goods  by  virtue  of  its  lien  until  it  has  oomponies. 
carried  them  to  their  destination.     Wiltshire  Iron  Co.  v.  O.  W. 
By.  Co.,  L.  B.  6  Q.  B.  776,  780. 

A  railway  company  which  has  by  contract  a  general  lien 
cannot  detain  goods  consigned  to  a  company  after  an  order  for 
winding-up,  in  respect  of  a  debt  due  from  the  company  when 
solvent  (a) ;  or  goods  belonging  to  a  receiver  in  a  liquidation, 
in  respect  of  a  debt  due  from  the  liquidating  debtor  (b).  (a) 
Wiltshire  Iron  Co.  v.  O.  W.  By.  Co.,  L.  E.  6  Q.  B.  101,  776. 
(b)  Ex  parte  Bushdl,  22  Gh.  Div.  470. 

The  shipowner  has  a    lien  at    common  law,  enforceable  Shipowner's 
through  the  possession  of  the  master,  on  goods  safely  carried  common  law. 
by  him  for  the  freight  due  for  their  carriage.    Bristow  v. 
Whitmore,  4  De  G.  &  Jo.  325,  334;  Kirehner  v.  Venm,  12 
Moo.  P.  C.  361. 

The  lien  is  based  on  the  fact  that  masters  of  ships,  barge* 
men,  and  lightermen  are  in  law  common  carriers.  Cannan  v. 
Meahvm,  1  Bing.  243. 

The  freight  in  respect  of  which  the  master  has  a  lien  is  the  No  lien  for 
reward  payable  for  the  safe  carriage  and  delivery  of  the  goods,  freight 
and  is  not  payable  till  delivery.    A  sum  made  payable  under 
the  bill  of  lading  at  the  port  of  shipment,  whether  to  the  ship- 
owner or  to  a  third  person,  is  not  freight,  and  the  master 
cannot,  by  virtue  of  his  common  law  lien,  detain  the  goods 
to  enforce  its  payment.    BlaJcey  v.  Dixon,  2  B.  &  P.  321; 
Andrew  v.  Moorhouse,  5  Taunt.  435 ;  How  v.  Kirehner,  11  Moo. 
P.  0.  21 ;  Kirehner  v.  Venus,  12  Moo.  P.  C.  361. 
The  lien  is  confined  to  freight  actuallv  earned;    There  is?'^?^^®^ 

freisnt; 
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Lien  on  each 
parcel  for 
whole  freight 


Lien  for  pas- 
sago  money. 


Shipowner's 
lien  hj 
contract. 

Lien  for 
freight. 


Lien  for 
dead  freight 


Lien  for 
demurrage. 


Dcmnrrafte 
at  port  of 
loading. 


no  lien,  apart  from  contract,  for  dead  freight  Phillips  v. 
Badie,  15  East,  547;  Birleff  y.  Gladstone,  3  M.  &  S.  205. 

Where  part  of  the  goods  have  been  delivered  to  a  consignee, 
the  master  has  a  lien  on  the  goods  remaining  on  board  for 
the  whole  freight  payable  under  the  bill  of  lading.  Sodergren 
V.  Flight,  cit.  6  East,  622. 

The  shipowner  has  also  a  lien,  enforceable  through  the 
master,  on  the  luggage  of  a  passenger  for  his  passage  money. 
Wolfy,  Summers,  2  Oamp.  631. 

A  charterparty  usually  gives  the  owner  a  lien  for  freight, 
dead  freight,  and  demurrage. 

A  ]ien  for  freight  in  a  charterparty  does  not  give  a  lien 
for  a  sum  made  payable  by  the  charterparty  in  advance.  Ex 
parte  Nyholm,  22  W.  E.  174. 

Dead  freight  is  the  freight  which  would  have  been  payable 
for  that  part  of  the  vessel  which,  under  the  terms  of  the 
charterparty,  ought  to  have  been,  but  has  not  been,  occupied 
by  merchandise.  Phillips  v.  Bodie,  15  East,  547 ;  McLean  v. 
Fleming,  L.  E.  2  H.  L.  Sc.  128. 

A  ]ien  for  dead  freight  is  not  confined  to  cases  where  the 
amount  payable  in  respect  of  dead  freight  is  specified  in  the 
charterparty  or  ascertainable  by  reference  to  the  charter* 
party  alone.  It  extends  to  cases  where  the  claim  is  for 
unliquidated  damages  for  breach  of  a  covenant  in  the  charter- 
party  to  sapply  a  full  cargo.  McLean  v.  Fleming,  L.  B.  2  H. 
L.  Sc.  128. 

This  decision  cannot  be  reconciled  with  Pearson  v.  Goschen, 
17  C.  B.  N.  S.  352,  or  Gray  v.  Garr,  L.  E.  6  Q.  B.  522. 

Demurrage  properly  signifies  the  agreed  additional  payment 
(generally  per  day)  for  an  allowed  detention  beyond  a  period 
either  specified  in  or  to  be  collected  from  the  instrument. 
Lockhart  v.  Folk,  L.  E.  10  Ex.  132. 

Where  the  charterparty  specifies  the  time  within  which  the 
ship  is  to  be  loaded  and  unloaded,  and  there  is  a  demurrage 
clause  at  an  agreed  rate  per  day,  the  lien  for  demurrage 
includes  demurrage  at  the  port  of  loading  as  well  as  at  the 
port  of  discharge.  Francesco  v.  Massey,  L.  E.  8  Ex.  1 01 ;  Kish 
Y.  C(yry,  L.  E.  10  Q.  B.  553. 
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Where  the  eharterparty  provides  that  the  ship  is  to  load  in  Demurrage 
the  customary  manner  or  as  customary,  and  to  be  unloaded  in  di^arge. 
a  specified  time,  and  that  demurrage  is  to  be  at  a  fixed  rate  per 
day,  the  lien  for  demurrage  is  confined  to  demurrage  at  the  port 
of  discharge.    LocJehart  v.  Falk,  L.  E.  10  Ex.  132 ;  Durdop  & 
Sons  V.  Balfour,  Williamson  &  Co.,  (1892)  1  Q.  B.  507. 

Where  the  clause  fixing  demurrage  in  the  charterparty  is 
expressly  confioed  to  demurrage  at  the  port  of  discharge,  the 
lieu  clause  will  be  similarly  confined.  Clink  v.  Badford  &  Co., 
(1891)  1  Q.  B.  625. 

Demurrage  may  also  be  used  in  the  wider  sense  of  com-  Demurrage 

,  meaning  un- 

pensation  for  undue  detention  through  the  default  of  the  due  detention. 
charterer.    Lockhart  v.  Faik,  L.  R.  10  Ex.  132.    See  Harris  v. 
Jaeobs,  15  Q.  B.  Div.  247. 

Where  a  charterparty  provided  that  the  cargo  was  to  be 
loaded  and  discharged  with  all  dispatch,  and  contained  no 
clause  fixing  demurrage,  but  a  lien  was  given  for  demurrage, 
it  was  held  that  the  lien  applied  to  an  unreasonable  detention 
as  well  at  the  port  of  loading  as  at  the  port  of  discharge. 
Bannister  v.  Breslauer,  L.  B.  2  C.  P.  497. 

There  is  a  strong  presumption,  however,  against  extending  a 
lien  to  a  claim  for  unliquidated  damages.  Clink  v.  Badford  <& 
Co.,  (1891)  1  Q.  B.  625,  631 ;  Dunlop  &  Sons  v.  Balfour, 
WiUiamson  &  Co.,  (1892)  1  Q.  B.  507,  519. 

Where  the  demurrage  clause  is  confined  to  a  certain  number 
of  days,  the  lien  for  demurrage  may  extend  to  damages  for 
detention  beyond  those  days.  Kish  v.  Cory,  L.  B.  10  Q.  B. 
553 ;  Sanguinetti  v.  Padfic  Steam  Navigation  Co.,  L.  E.  2  Q.  B. 
Div.  238,  252 ;  contra,  Gray  v.  Carr,  L.  R.  6  Q.  B.  522. 

In  this  ca«e  the  claim  in  respect  of  detention  beyond  the 
prescribed  time  is  strictly  a  claim  for  unliquidated  damages, 
but  the  rate  payable  under  the  demurrage  clause,  in  respect  of 
detention  during  the  prescribed  time,  would  in  most  cases  be 
applicable  to  detention  beyond  that  time. 

The  charterparty  is  the  controlling  contract  as  between  the  Charterer 
shipowner  and  the  charterer ;  and  the  charterer  cannot,  where  ^{^^  isJ^^- 
the  charterparty  was  entered  into  by  him  or  by  agents  on  his  ^^^^J^ 
behalf,  claim  any  rights  as  indorsee  for  value  of  the  bills  of 
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lading  inconsistent  with  his  liabilities  under  the  oharterparty. 

Pea/rsan  y.  Gosehm^  17  C.  B.  N.  S.  352 ;  McLean  db  Hope  t. 

Fleming,  L.  B.  2  H.  L.  Sc.  128. 

indonee  of         The  land  fide  indorsee  for  value  of  a  bill  of  lading,  who  has 

not  bound  by  uo  uotice  of  any  freight  to  be  paid  except  that  which  is  ez- 

^       ^    y*  pressed  in  the  bill  of  lading,  is  entitled  to  delivery  of  the  goods 

comprised  in  the  bill  of  lading  on  payment  of  the  freight 

stipulated   for   therein.      MUeheU   v.  Seaife,  4  Camp.  298 ; 

Houxwd  V.  Tuckety  1  B.  &  Ad.  712 ;  OilkUfm  v.  Middletmy  2 

C.  B.  N.  S.  134;  Foster  v.  Cb%,  3  H.  &  N.  705;  8h(md  v. 

Sanderson,  4  H.  &  N.  381. 

In  Kern  v.  Deshndes  (10  C.  B.  N.  S.  205),  the  indorsee  of  the 

bill  of  lading  had  notice  of  the  terms  of  the  oharterparty,  and 

was  therefore  held  to  be  bound  by  them. 

BiU  of  lading     The  bill  of  lading  may,  however,  incorporate  the  provisions 

poratecbartef  of  the  charterparty,  which  gives  a  lien  for  freight,  dead  freight, 

^^*  and  demurrage. 

A  proviso  in  a  bill  of  lading  '^  other  conditions  as  per 
charterparty  "  incorporates  aU  conditions  of  the  charterparty 
to  be  performed  by  the  consignee  of  the  goods  which  are  con- 
sistent with  the  bill  of  lading,  but  not  conditions  which  are  in- 
consistent with  its  express  provisions.  Wegener  v.  Smith,  15 
C.  B.  285 ;  Gray  v.  Carr,  L.  E.  6  Q.  B.  522 ;  Porteus  v.  Watney, 
3  Q.  B.  Div.  534 ;  Oullischen  v.  SteivaH  Brothers,  11  Q.  B.  D. 
186 ;  13  Q.  B.  Div.  317  ;  Gardner  and  Sons  v.  Treehmann,  15 
Q.  B.  Div.  154 ;  S&rraino  &  Sons  v.  GampMl,  25  Q.  B.  D.  501 ; 
(1891)  1  Q.  B.  283. 

Where  the  charterparty  gives  a  lien  for  demurrage,  and  the 
bill  of  lading  contains  ''other  conditions  as  per  charterparty," 
the  lien  for  the  whole  demurrage  is  enforceable  against  the 
holder  of  a  bill  of  lading  of  part  of  the  cargo.  Portem  v. 
Watney,  3  Q.  B.  Div.  534. 

A  proviso  in  a  bill  of  lading  "  freight  as  per  charterparty  " 
(a),  or  "  paying  for  the  said  goods  as  per  charterparty "  (b), 
merely  incorporates  the  provision  of  the  charterparty  as  to  the 
rate  of  freight,  (a)  Ohappd  v.  Comfort,  10  C.  B.  N.  S.  802 ; 
Fry  V.  Chartered  MercamiOe  Bank  of  India,  L.  B.  1  C.  P.,  689, 
(6)  Smith  V.  Sievehing,  4  E.  &  B.  945 ;  5  E.  &  B.  589, 
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''  The  principle  seems  to  be  well  laid  down  in  Sevan  v.  Oommon  law 
Waters  (M.  &  M.  235)  by  liord  Chief  Justice  Best,  that  and  sSli. 
where  a  bailee  has  expended  his  labour  and  skill  in  the  im- 
provement of  a  chattel  delivered  to  him,  he  has  a  lien  for  his 
charge  in  that  respect  Thus,  the  artificer  to  whom  the  goods 
are  delivered  for  the  purpose  of  being  worked  up  into  form,  or 
the  farrier  by  whose  skill  the  animal  is  cured  of  a  disease,  or 
the  horsebreaker  by  whose  skill  he  is  rendered  manageable, 
have  liens  on  the  chattels  in  respect  of  their  charges."  Per 
Parke,  B.,  in  Scarf  e  v.  Morgan,  4  M.  &  W.  270,  283. 

Apparently,  in  order  to  support  a  lien  under  this  principle.  Condition  of 
it  is  not  enough  that  the  value  of  the  subject-matter  in  respect  must  be 
of  which  the  lien  is  claimed  should  be  increased,  but  its  con- 
dition must   be  altered.     HoUia  v.  Claridge,  4  Taunt.  807; 
Steadman  v.  HoeMet/y  15  M.  &  W.  553 ;  Castellain  v.  Thompsony 
13  0.  B.  N.  S.  105. 

A  ship  is  a  chattel  within  this  principle.    An  artificer  has  Labour  on 
a  lien  on  a  ship  for  repairs  done  {Ex  parte  Bland,  2  Bose,  uen,  ^^^ 
91 ;  Franklin  j.  Eoeier,  4  B.  &  A.  341),  and  an  engineer  for 
machinery  supplied  to  it  (Ex  parte  WUloughby,  16  Ch.  D. 
604). 

Where  a  number  of  articles  are  sent  under  one  contract,  the 
workman  has  a  lien  on  each  article  for  the  debt  incurred  in 
respect  of  the  whole.  Chaee  v.  WestTnore,  5  M.  &  S.  180; 
Midlin&r  v.  Florence,  3  Q.  B.  Div.  484,  489. 

An  auctioneer  has  a  lien  both  on  goods  delivered  to  him  for  Auotioneer's 
sale  and  on  the  proceeds  of  sale  for  the  charges  of  the  sale 
and  his  commission.     WUliamB  v.  MHUngton,  1  H.  Bl.  81; 
Coppin  V.  Craig,  7  Taunt.  243 ;  B6bin$<m  v.  Butter,  4  E.  &  B. 
954 ;  WM  v.  Smith,  30  Cb.  Div.  192. 

An  auctioneer  has  no  lien  where  the  work  in  respect  of 
which  the  lien  is  claimed  was  not  done  in  the  course  of  his 
business  as  auctioneer.    Sanderson  v.  Bell,  2  C.  &  M.  304. 

A  livery  stable  keeper  has  no  lien  on  a  horse  for  the  Livery  stable 
expenses  of  its  keep.     TorJce  v.  Chreenaugh,  2  Ld.  Baym.  866 ;  ^^'' 
Jaedba  v.  Latow,  5  Bing.  130 ;  2  M.  &  P.  201 ;  Judson  v. 
Eiheridge,  1  C.  &  M.  743 ;  Orchard  v.  BacJestraw,  9  C.  B.  698; 
19  L,  J,  C.  P.  303. 
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Agister.  A  person  receiying  cattle  to  agist  has  no  lien.     Chapman  v. 

Alien,  Cro.  Car.  271 ;  JacJcson  y.  Cummins,  5  H.  &  W.  342. 

A  person  who  has  possession  bnt  no  lien  cannot  claim  a 
lien  in  respect  of  a  sum  paid  by  him  to  another  for  seryices 
which  would  entitle  the  person  rendering  them  to  a  lien. 
Orchard  y.  Backs^aw,  supra. 

Whether  lien      A  person  detaining  goods  in  order  to  enforce  a  lien  has 

oMetoaU^.  ^0  lien  for  the  expenses  incident  to  their  detention,  British 
Empire  Shipping  Co.  y.  Somes,  E.  B.  &  E.  353, 367  ;  8  H.  L.  C. 
338. 

A  master  who  is  unable  to  deliyer  the  cargo  without  default 
of  his  own  has  a  lien  upon  it  for  the  reasonable  expenses  of 
preserying  it.  Cargo  ex  Argos,  L.  E.  5  P.  0.  134, 164;  0,  N. 
By.  Co.  y.  Swaffield,  L.  E.  9  Ex.  132, 138. 

A  common  carrier  probably  has  a  lien  for  expenses  reasonably 
incurred  by  him  in  keeping  a  chattel  which  he  is  unable, 
without  default  of  his  own,  to  deliyer  to  the  owner.  G.  N, 
By.  Co.  y.  Swaffield,  L.  E.  9  Ex.  132, 138. 

Qeneral  The  shipowner  has  a  lien  on  cargo,  enforceable  through  the 

of  s^ipowDer,  possession  of  the  master,  for  the  proportion  of  loss  due  from 
cargo  in  respect  of  extraordinary  sacrifices  made,  or  expenses 
incurred,  for  the  preseryation  of  ship  and  cargo.  Cargo  ex 
Galam,  Brow.  &  Lush.  167,  181 ;  Svendsen  v.  Wattaee,  13  Q.  B. 
Diy.  69  ;  10  App.  Gas.  404. 

of  owner  The  owner  of  goods  sacrificed  in  a  case  which  giyes  rise 

to  general  ayerage  contribution  has  a  lien  upon  each  parcel 
of  goods  salyed  belonging  to  a  separate  consignee  for  a  due 
proportion  of  his  indiyidual  claim.  The  cargo  not  being  in 
his  possession  or  subject  to  his  control,  his  right  of  lien  can 
only  be  enforced  through  the  ship-master,  whom  the  law 
regards  as  his  agent  for  that  purpose.  Strang,  Steel  &  Co.  y. 
A.  ScoU  (t  Co.,  14  App.  Oas.  601. 

Enforeement       The  master  is  entitled  to  refuse  to  deliver  ffoods  to  any 

of  general  ,  ,  o  .^ 

average  lien,  consignee  until  payment  or  tender  of  the  proportion  of  general 
ayerage  to  which  the  consignee  is  liable,  and  he  is  not  bound 
to  accept  security  for  the  amount  due  in  lieu  of  immediate 
payment  Simonds  y.  White,  2  B.  &  C.  805 ;  Suth  y.  Lamport, 
16  Q.  B.  Diy.  442,  735. 
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A  master  who  neglects  to  enforce  the  lien  is  liable  in 
damages  to  an  owner  of  goods  jettisoned  for  the  amount  of 
contribution  to  which  he  is  entitled ;  and  might  be  restrained 
by  injunction  at  the  suit  of  such  owner  from  delivering  the 
cargo  without  receiving  payment  or  taking  security.  Crooks 
&  Co.  V.  AUm,  5  Q.  B.  D.  38 ;  Strang,  Steel  &  Co.  v.  A.  Seott 
db  Co.,  14  App.  Cas.  601,  606,  explaining  Eallett  v.  Bousfield, 
18  Ves.  190.  ^ 

A  consignee  of  goods,  not  being  their  owner,  is  under  no  Liability  of 
personal  liability  ^|q««  pay  general  average,  unless  either  he 
receives  them  in  pursuance  of  a  bill  of  ladiug  in  which  It  is 
expressed  that  the  goods  are  to  be  delivered  to  him,  he  paying 
general  average,  or  he  takes  them  after  previous  notice  by  the 
master  that,  if  he  takes  them,  he  must  pay  it.  Scaife  v.  Tobin, 
3  B.  &  Ad.  523. 

The  shipowner  has  a  possessory  lien  on  cargo  for  the  amount  Particular 

.,  ••!•  fj-  '4i  A  average  lien, 

of  loss  arising  from  extraordmary  sacrifices  made  or  expenses 
incurred  for  the  preservation  of  the  cargo  alone.  Hingston  v. 
WencU,  1  Q.  B.  D.  367  ;  see  Notara  v.  Henderson,  lu  R.  7  Q.  B. 
225,  233. 

The  lien  of  the  unpaid  vendor  of  goods  is  now  regulated  Lien  of 
by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  which  of^r'"'^''' 
provides — 

Sect.  39.  (1)  Subject  to  the  provisions  of  this  Act  and  of 
any  statute  in  that  behalf,  notwithstanding  that  the  property 
in  the  goods  may  have  passed  to  the  buyer,  the  unpaid  seller 
of  goods,  as  such,  has  by  implication  of  law — 

(a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them ; 

(h)  In  case  of  the  insolvency  of  the  buyer,  a  right  of 
stopping  the  goods  in  transitu  after  he  has  parted  with  the 
possession  of  them ; 

(e)  A  right  of  re-sale  as  limited  by  this  Act. 

(2)  Where  the  property  in  goods  has  not  passed  to  the 
buyer,  the  unpaid  seller  has,  in  addition  to  his  other  remedies, 
a  right  of  withholding  delivery  similar  to  and  co-extensive 
with  his  rights  of  lien  and  stoppage  in  transitu  where  the 
property  has  passed  to  the  buyer, 
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Sects.  41  to  43  deal  with  the  unpaid  seller's  lien,  sects.  44  to 

46  with  stoppage  in  trangitUf  and  sects.  47  and  48  with  the 

effect  of  re-sale  by  buyer  or  seller. 

lien  when         1.  A  possessory  lien  is  available  against  the  true  owner  of 

8^^^^        ^^^  goods,  where  the  person  claiming  the  lien  is  bound  to 

true  owner,     receive  the  goods  over  which  he  claims  it.    Lee  v.  Irwin,  4  Ir. 

Jur.  372. 

Hence,  the  innkeeper's  lien  (a),  the  carrier's  lien  Q>\  and 
the  railway  company's  lien  for  cloak-room  charges  {e)y  are 
available  against  the  true  owner,  (a)  Bobimon  v.  Walter y  8 
Bulst.  269 ;  Stvrt  v.  DrungoU,  3  Bulst.  289 ;  Yorhe  v.  Greenaugh, 
2  Ld.  Eaym.  866 ;  Johnson  v.  HiU,  3  Stark.  172 ;  TwriU  v. 
Crawley,  13  Q.  B.  197 ;  Snead  v.  Watkim,  1  C.  B.  N.  S.  267  ; 
ITirefall  v.  Borimek,  L.  B.  7  Q.  B.  711 ;  Gordon  v.  Silber,  25 
Q.  B.  D.  491 ;  BoUns  &  Co.  v.  Gray,  (1895)  2  Q.  B.  78,  501. 
(6)  Exeter  Carrier's  Case,  cit.  2  Ld.  Eaym.  866.  (c)  Singer 
Manufacturing  Co,  v.  L.  &  8.  W.  By.  Co.,  (1894)  1  Q.  B.  833. 

It  is  immaterial  that  the  innkeeper  knows  that  the  goods 
which  he  takes  in  as  the  guest's  luggage  may  not  or  do  not 
belong  to  the  guest,  e.g.  luggage  of  a  commercial  traveller, 
Bobins  &  Co.  V.  Gray,  (1895)  2  Q.  B.  78,  501. 

But  an  innkeeper  (a)  or  carrier  (6)  cannot  enforce  his  lien 
against  goods  where  he  knew  that  the  guest  who  brought  them 
was  wrongfully  in  possession  of  them,  (a)  Johnson  v.  HiU,  3 
Stark.  172.     (6)  Wanigh  v.  Denham,  16  Ir.  0.  L.  405. 

2.  An  artificer's  lien  may  be  avaUable  against  the  true 
owner  on  the  principle  of  agency,  e,g.  on  the  ground  that  the 
bailee  of  a  chattel  has  an  implied  authority  to  have  it  repaired. 
Williams  v.  AUsup,  10  C.  B.  N.  S.  417 ;  see  Singer  Manufacturing 
Co.  V.  L.  dt  8.  W.  By.  Co.,  (1894)  1  Q.  B.  833,  837. 
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A  GOMMEBOIAL  or  general  lien  is  a  right  to  retain  for  the 
general  balance  of  an  account. 

A  general  lien  is  merely  a  right  to  detain  the  chattels  in  Bight  of 
respect  of  which  it  is  claimed  until  payment    It  cannot  be  ^  °  ^^ 
actively  enforced.    Bozon  y.  Bollandf  4  My.  &  Cr.  354 ;  Moles- 
worth  T.  B(Min8,  2  J.  &  Lat.  358 ;  Peliy  v.  Wathen,  1  D.  M. 
&  G.  16,  23. 

A  general  lien  is  based  on  implied  contract.  Hence,  it  can  Based  on 
only  be  claimed  as  arising  &om  dealings  in  a  particular  trade  oontraot 
or  line  of  business,  in  which  the  custom  of  a  general  lien  has 
been  judicially  proved  and  acknowledged,  or  upon  express 
evidence  being  given  that,  according  to  the  established  custom 
in  some  other  trade  or  line  of  business,  a  general  lien  is  claimed 
and  allowed.  Qladshne  v.  BMey,  2  Mer.  401 ;  Booh  v.  Gor- 
riasen,  2  D.  F.  &  J.  434. 

A  general  lien  is  not  available  against  the  true  owner.  Not  avaUable 
Wright  v.  Snell,  5  B.  &  A.  350 ;  Oppenheim  v.  BtMseU^  3  B.  &  oi^er. 
P.  42 ;  LeueJchart  v.  Cooper,  3  Bing.  N.  C.  99. 

Bankers  have  a  lien  on  all  securities  deposited  with  them  Banker's 
by  a  customer  for  the  general  balance  of  his  account.    Davis  ^^ 
V.  Bofcsher,  5  T.  R.  488 ;  BoUand  r.  Bygrave,  By.  &  Moo.  272 ; 
Brandao  v.  Barnett,  12  CI.  &  F.  787 ;  London  Oha/rtered  Bank 
of  Australia  v.  Wh4te,  4  App.  Cas.  413. 

The  lien  is  confined  to  banker's  securities,  e.g.  promissory  To  what 
notes,  bills  of  exchange,  exchequer  bills,  coupons,  bonds  of  ^  extends, 
foreign  governments — what  the  Court  in  J  Davis  v.  Bowsher 
(5  T.  B.  488)  call  paper  securities.     WyUe  v.  Bcfdf(yrd,  33 


76  COMMON  LAW  LIENS— GENERAL  LIENS. 

L,  J.  Cb.  51 ;  Jeffryes  y.  Agra  &  MastermarCs  Bankf  L.  B,  2 

Eq.  674 ;  Be  Williams,  I.  R  3  Eq.  346. 
A  banker  has  no  lien  on  securities  deposited  with  him  for 

safe  custody  merely  and  not  under  his  control,  e.g.  kept  in  a 

box  of  which  the  customer  has  the  key,  or  in  a  sealed-up 

parcel.    Brandao  y.  Bamett,  12  CI.  &  F.  787 ;  Leese  y.  Martin, 

17  Eq.  224, 
He  has  a  lien  if  he  has  control  oyer  the  securities,  e.g.  if 

they  are  deposited  with  the  banker's  own  securities  in  the 

banker's  strong  box.    Jn  re  United  Service  Co.,  6  Ch.  212,  217. 
Where  A.  deposited  a  lease  with  bankers  in  respect  of  a 

special  adyance  to  the  firm  of  which  he  was  a  member,  it  was 

held  that  they  could  not  retain  it  to  meet  the  general  in< 

debtedness  of  the  firm.    Wohtenholm  y.  Sheffield  Union  Banking 

Co.,  54  L.  T.  746. 
Broker's  lien.     A  broker  has  a  general  lien  on  securities  delivered  to  him 

for  sale.    Jones  v.  Peppereome,  Joh.  430. 
ingnrance  An  insurance  broker  has  a  general  lien  on  policies  effected 

by  him  for  his  commission  and  for  premiums  paid  by  him. 

Hewison  y.  Chthriey  2  Bing.  N.  0.  755;  Fisher  v.  Smith,  4 

App.  Cas.  1. 
ConBignee  of      As  to  the  lien  of  the  consignee  of  a  West  Indian  estate,  see 

We«t  Indian  ^ 

estate.  Bertrand  y.  Davies,  31  B.  429;  Fraser  y.  Burgess,  13  Moo. 

P.  C.  314 ;  In  re  LeitVs  Estate,  L.  R.  1  P.  0.  296. 
Factor's  A  factor  has  a  general  lien  against  his  principal  on  goods 

or  securities  entrusted  to  him  for  sale.    Kruger  y.   Wilcox, 

Ambl.  252;  Drinhwater  y.   Goodwin,  Cowp.  251;   Frith  y. 

Forbes,  31  L.  J.  Ch.  793 ;  In  re  Pavys  Patent  Felted  Fabric  Co., 

1  Ch.  D.  631 ;  In  re  Fawcus,  3  Ch.  D.  795. 
He  does  not  cease  to  be  a  factor,  and,  as  such,  entitled  to  a 

general  lien,  because  he  is  bound  to  sell  in  the  principal's 

name  and  at  a  price  fixed  by  the  principal.    Stevens  y.  BiUer, 

25  Ch.  Diy.  31. 
Packer's  lien.     A  packer  had  in  the  last  century,  and  probably  still  has,  a 

general  lien.    Ex  parte  Deeze,  1  Atk.  228 ;  Oreen  y.  Farmer, 

4  Burr.  2214;  SaviU  y.  Bouchard,  4  Esp.  53;  In  re  Witt,  2 

Ch.  Diy.  489. 
Boiicitofs  xhe  solicitor's  lien  on  documents  is  a  general  lien,  extending 
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to  all  his  bills  of  costs.  Ex  parte  Sterling,  16  Yes.  258 ;  Ex 
parte  Peniberton,  18  Ves.  282 ;  Ex  paHe  Nesbitt,  2  Sch.  &  L. 
279 ;  Bozan  y.  BoUand,  4  My.  &  C.  354 ;  Maokenzie  v.  Macintosh, 
64  L.  T.  706. 

The  lien  extends  to  all  those  items  which  are  properly  Whatooets 
included  in  the  bill  of  costs,  that  is,  to  all  such  claims  against 
the  client  as  the  taxing  master  has  a  right  to  moderate.    In  re 
TayUrr,  StUeman  &  Underwood,  (1891)  1  Ch.  590. 

It  does  not  extend  to  ordinary  adyances  or  loans  made  by 
the  solicitor  {a\  or,  where  the  client  is  a  company,  to  costs 
incurred  before  incorporation,  though  made  by  Act  of  Parlia- 
ment a  debt  from  the  company  (b),  (a)  In  re  Taylor,  SHlemtm 
&  Underwood,  (1891)  1  Ch.  590 ;  Q>)  In  re  Oalland,  31  Ch. 
Dir.  296. 

A  solicitor  cannot  acquire  a  lien  upon  his  client's  will.  To  what 
Georges  v.  Oeorges,  18  Ves.  294 ;  Lord  v.  Wormleighton,  Stends. 
Jac.  580. 

An  ofiBcial  liquidator  can  give  no  lien  on  the  file  of  pro- 
ceedings in  the  winding-up.  In  re  Union  Cement  Co.,  L.  B. 
4  Ch.  627. 

The  directors  of  a  company  who  employ  a  solicitor  can  giye 
him  no  lien  on  such  books  as,  by  Act  of  Parliament  or  by  the 
constitution  of  the  company,  ought  to  be  kept  at  the  registered 
office  of  the  company  or  be  dealt  with  in  a  particular  way, 
e.g.  the  register  of  shareholders  or  the  minute-book.  In  re 
Capital  Fire  Assuranee  Association,  24  Ch.  Div.  408, 418 ;  In  re 
Anglo-Mdltese  Hydraulic  Dock  Co,,  54  L.  J.  Ch.  730. 

A  solicitor  has  no  lien  on  a  deed  of  mortgage  from  his  client 
to  himself.  He  holds  it,  not  a^  solicitor  to  the  mortgagor,  but 
as  mortgagee.    Sheffield  v.  Eden,  10  Ch.  Div.  291. 

The  solicitor's  lien  on  a  policy  of  assurance  is  not  lost  by 
his  omission  to  give  notice  of  the  lien  to  the  insurance  office. 
We$t  of  England  Bank  v.  Batchelor,  51  L.  J.  Ch.  199. 

A  solicitor,  by  producing  as  evidence  in  an  action  a  deed 
upon  which  he  has  a  lien,  acquires  no  lien  on  the  fund  realized 
in  the  action.    Bozon  v.  BoUand,  4  My.  &  Cr.  354. 

The  solicitor's  lien  is  available  against  the  trustee  in  bank-  A^inst  whota 
ruptcy  of  the  client  (a),  or  (where  the  client  is  a  company)  *  *^*^** 
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against  the  liquidator  of  the  company  (&).    The  Bankrnptcy 

Act,  1883,  sect  50  (6),  preserTos  the  right  of  lien,    (a)  In  re 

Leah,  6  Jur.  N,  S.  387.    (J)  In  re  Oxfcfrd  &  Wwoester  By.  Co.j 

1  Dr.  &  Sm.  728;  In  re  Capital  Fire  Insurance  Associaiicn, 

24  Ch.  Div.  408,  420. 

Solicitor  of         The  solicitor  of  a  person  acting  in  a  representative  capacity, 

trustee.  ^^g*  as  ezecutor,  trustee  of  a  will  or  trastee  in  bankruptcy,  has 

a  lien  against  the  estate  coextensive  with  the  right  of  his 

client  to  indemnity  out  of  it.    Hieks  v.  KeaUj  3  Jur.  1024; 

Warburton  v.  Edge,  9  Sim.  508 ;  Francis  v.  Francis,  5  D.  M. 

&G.108;  Turner  Y.  Letts,  TD.'Mi.  &  G.  24:3;  Ex  parte  Taiden, 

4  Ch.  Div.  129. 

Lien  sabject       The  solicitor's  lien  is  subject  to  all  rights  to  the  possession 

eqm  ea.  ^£  ^j^^  documents  deposited  with  him  which  are  paramount 

to  the  right  of  his  client.    Marsh  v.  Bathoe,  Bidg.  t.  Hardw. 

256 ;  Ex  parte  NesbiU,  2  ScL  &  L.  279 ;  Hollis  v.  Glaridge,  4 

Taunt.  807 ;  Smith  v.  Chichester,  2  D.  &  War.  393 ;  Blunden  v. 

Desart,  2  D.  &  War,  405 ;  Molesworth  v.  Bobbins,  2  J.  &  Lat. 

358;  PeUy  v.  Wathen,  7  Ha.  351;  1  D.  M.  &  G.  16. 

Solicitor  rnuat     The  papers  in  respect  of  which  a  lien  is  claimed  must  come 

M  BoUcitor      into  the  possession  of  the  solicitor  as  solicitor  for  the  person 

for  client       against  whom  it  is  claimed.     Champemotm  v.  Scott,  6  Madd. 

93 ;  Pdly  v.  Wathen,  7  Ha.  351. 

A  solicitor  has  no  lien  on  title-deeds  of  a  client  which  come 
into  his  possession,  not  as  solicitor  of  the  client,  but  as 
assignee  of  a  mortgage  made  by  the  client.  PeUy  v.  Wathen, 
7  Ha.  351,  363,  364 ;  Vaughan  v.  Vanderstegen,  2  Drew.  409. 

Solicitors  have  no  lien  against  a  mortgagor  on  title-deeds 
of  the  mortgaged  property  deposited  with  them  by  the 
mortgagee.    Ex  parte  Fuller,  16  Ch.  D.  617. 

But  where  title-deeds  come  into  the  possession  of  a  solicitor 
as  solicitor  for  A.^  his  lien  as  against  A.  is  not  lost  because 
he  subsequently  holds  possession  as  solicitor  for  B.  In  re 
Messenger,  3  Ch.  D.  317 ;  In  re  Harvey's  Estate,  17  L.  B.  Ir. 
65 ;  Be  Walker,  68  L,  T.  517.  See,  however.  Ex  parte  Quinn, 
53  L.  J.  Ch.  302. 
Effiacto^  The  bill  of  costs  in  respect  of  which  the  deeds  are  held 

in  flmT         ^^^  ^  ^^^  to  the  person  who  holds  them.    Thus,  a  solicitor 
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has  no  lien  on  deeds  deliyered  to  hitn  for  costs  previously 
incurred  to  a  firm  of  which  he  is  a  member.  Vcmghan  v. 
VcMiderstegen,  2  Drew.  409. 

And  there  is  no  lien  on  papers  which  come  into  the  posses* 
sion  of  a  firm  consisting  of  A.^  B.,  and  C.  in  respect  of  costs 
due  from  a  client  while  the  firm  was  composed  of  A.  and  B. 
only.  In  re  Forsha/w^  16  Sim.  121 ;  PeUy  v.  Watheny  7  Ha. 
351,  362. 

Where  papers  come  into  the  possession  of  a  firm  consisting 
of  A.  and  B.,  and  G.  is  subsequently  admitted,  the  firm  has 
a  lien  on  the  papers  for  costs  incurred,  both  while  the  firm 
consisted  of  A.  and  B.,  and  while  it  consisted  of  A.,  B.,  and  C. 
PeUy  V.  Wathen,  7  Ha.  351,  362. 

Where  the  members  of  a  firm  of  solicitors  are  retained  Separate 
separately,  one  of  them  has  no  lien  on  papers  for  costs  due 
to  another.    In  re  OdUand,  31  Ch.  Div.  296. 

The  lien  can  only  be  claimed  against  the  person  who  has  Lien  only 
retained  the  solicitor,  although  another  person  has  benefited  a^dn^t  ^ 
by  the  solicitor's  exertions.    Petty  v.  Wathen,  1  D.  M.  &  G.  ^^i^®"*- 
16,  26. 

Where  a  mortgage  has  been  paid  off,  the  mortgagee's 
solicitor  has  no  right  to  retain  the  title-deeds  of  the  mort- 
gaged property  as  against  the  mortgagor,  even  for  costs  due 
to  the  solicitor  from  the  mortgagee  for  work  done  relating  to 
the  mortgaged  property  pending  the  mortgage.  Hollis  v. 
Clcmdge,  4  Taunt  807;  Wakefidd  y.  Nevibon,  6  Q.  B.  276; 
In  re  LleweUin,  (1891)  3  Ch.  145. 

A  solicitor  cannot  insist  on  a  lien  which  he  can  only  acquire  Lien  cannot 
by  neglect  of  duty  to  the  person  against  whom  he  claims  it.  bv^iect 
Maefarlane  v.  Lister,  37  Ch.  Div.  88,  94.  ^^^'^^y- 

Where  a  solicitor  acts  for  both  mortgagor  and  mortgagee 
in  the  preparation  of  a  mortgage,  he  has  no  lien  against  the 
mortgagee  on  the  mortgage  deed,  or  title*deeds  of  the  mort- 
gaged property,  for  the  costs  of  preparing  the  mortgage. 
Li  re  8nea,  6  Ch.  D.  105;  In  re  Mason  &  Taylor,  10 
Ch.  D.  729. 

But  a  solicitor  acting  for  mortgagor  and  mortgagee  can 
claim  a  lien  against  the  mortgagee  on  documents  which  would 
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Limitations 
on  right 
of  detainer. 

1.  As  to  all 
doouments. 


What  right 
to  inspect 
incluaes. 


JSankruptcy 
Act,  1883, 
8.  27,  (1). 


Companies 
Act,  1862, 
s.  115. 


not  normally  pass  into  the  mortgagee's  possession^  e.g.  where 
the  mortgage  is  a  floating  secnrity.  Brunton  y.  Electrical 
Engineering  Corporation,  (1892)  1  Oh.  434. 

Where  a  solicitor  prepares  a  marriage  settlement  on  the 
retainer  of  the  settlor,  the  trustees  of  the  settlement  employing 
no  independent  solicitor,  the  solicitor  has  no  lien  on  the 
settlement  against  the  trustees  for  the  costs  of  its  preparation. 
In  re  Lawra^ice,  (1894),  1  Ch.  556,  not  following  Be  Oregson, 
26  B.  87. 

Where  an  infant  plaintiff  on  coming  of  age  repudiated  the 
suit,  the  solicitor  of  the  next  friend  of  the  infant  was  held 
to  have  no  lien  on  deeds  which  a  defendemt  had  brought  into 
Court,  admitting  that  the  infant  was  entitled  to  their  pos- 
session.   Bunn  Y.  Bwnny  7  D.  M.  &  G.  25. 

The  right  of  the  solicitor  to  withhold  documents  on  which 
he  claims  a  lien  is  subject  to  the  following  limitations : — 

1.  Where  the  client  might  be  compelled  to  produce  a  docu- 
ment for  the  benefit  of  a  third  person,  the  solicitor  cannot 
resist  production  on  the  ground  that  he  has  a  lien  for  costs 
against  his  client.  Furlong  t.  Howard,  2  Sch.  &  L.  115; 
Bramngton  v.  Brasmigton,  1  Si,  &  St.  455;  Thompson  y. 
Mosely,  5  C.  &  P.  501;  Hope  y.  LiddeU,  20  B.  438;  7  D.  M,  & 
G.  331 ;  In  re  Cameron's  Coalbrooh  By.  Co.,  25  B.  1 ;  Vale  v, 
Opper^,  10  Ch.  140. 

The  right  to  inspect  includes  the  right  to  take  copies.  Pratt 
V.  Pratt,  47  L.  T.  249;  not  following  Lockett  v.  Cary,  10 
Jur.  N.  S.  144. 

Sect.  27,  (1)  of  the  Bankruptcy  Act,  1883,  enables  the  Court, 
on  the  application  of  the  official  receiver  or  trustee,  at  any 
time  after  a  receiving  order  has  been  made  against  a  debtor, 
to  require  the  debtor's  solicitor  to  produce  any  documents  in 
his  custody  or  power  relating  to  the  debtor,  his  dealings  or 
property.    See  In  re  Toleman  dt  England,  13  Ch.  D.  885. 

Sect.  115  of  the  Companies  Act,  1862,  enables  the  Court, 
after  it  has  made  an  order  for  winding  up  a  company,  to 
enforce  production  by  the  solicitor  of  the  company,  without 
prejudice  to  his  lien,  of  any  documents  in  his  custody  or  power 
relating  to  the  company.    See  In  re  Sovih  Essex  Estuary  Coi, 
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L.  R.  4  Ch.  215;   In  re  Capital  Fire  Insurance  JMoeiatiany 
24  Ch.  Div.  408,  420. 

Where  documents  of  a  company  come  into  the  hands  of 
their  solicitor  after  the  presentation  of  the  winding-up  petition^ 
but  before  the  winding-up  order,  he  will  be  ordered  to  deliver 
the  documents  to  the  liquidator  subject  to  his  lien,  if  any. 
In  re  Capital  Fire  Inmrance  AssodaHon^  24  Ch.  Div.  408. 

2.  Where  the  relation  of  solicitor  and  client  is  broken  off  2.  Ab  to 
during  the  pendency  of  an  action,  the  following  rules  apply  to  an  action, 
papers  received  by  the  solicitor  in  the  course  of  and  for  the 
purpose  of  the  action. 

The  same  rules  apply  where  the  relation  of  solicitor  and 
client  is  broken  off  during  the  pendency  of  any  business 
undertaken  by  the  solicitor,  e.g.  conveyancing  business,  as 
regards  papers  of  the  client  come  into  his  hands  for  the 
purposes  of  the  business.  Bawli/nson  v.  MosSy  30  L.  J.  CL 
797. 

(a)  Where  the  solicitor  discharges  himself,  he  will  be  ordered  (a)  Solicitor 
to  deliver  to  the  new  solicitor  all  papers  connected  with  the  himself, 
action,  the  new  solicitor  undertaking  to  receive  them  without 
prejudice  to  the  lien  of  the  original  solicitor,  and  to  return 
them  after  the  termination  of  the  action.  CommereU  v. 
Poynton,  1  Sw.  1 ;  Colegrave  v.  Ma/rdey^  T.  &  R.  400 ;  Cane  v. 
Martin,  2  B.  584 ;  Hedap  v.  Metcalfe,  8  Sim.  622 ;  3  My.  &  Gr. 
183 ;  In  re  Base  Marie  Gold  Mimng  Co.  (1896),  W.  N.  76. 

The  client  is  entitled  to  delivery  although  the  solicitor  dis- 
charges himself  for  good  cause,  e.g.  because  he  is  not  paid  in 
accordance  with  the  terms  of  a  contract  providing  that  he 
should  receive  payments  from  time  to  time.  Cane  v.  Martin, 
2  B.  584 ;  WiUon  v.  EmmeU,  19  B.  233 ;  BMns  v.  Ooldingham, 
13  Eq.  440 ;  Bluck  v.  Lovering,  35  W.  R.  232. 

The  bankruptcy  of  a  solicitor  or  firm  of  solicitors  gives  the 
client  a  right  to  delivery  of  the  papers  in  the  cause ;  but  the 
bankruptcy  of  one  partner  in  a  firm,  the  firm  remaining  solvent, 
does  not.    In  re  Moss,  35  B.  526 ;  L.  B.  2  Eq.  345. 

The  imprisonment  of  the  solicitor  entitles  the  client  to 
delivery  of  the  papers  relating  to  the  action.  8coU  v.  Fleming, 
9  Jur.  1085 ;  Be  Williams,  28  B.  465. 
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The  ditmAnAoa  of  m  finn  of  aolieitoiB  or  m  change  in  its 
memben  oititles  the  client  to  deUrerj  ot  pnpen  in  n  poiding 
ndion.    (?n:^»lb  t.  (?njl(&«»  2  Ha.  587 ;  Aivli 
Lu  X  Ch.  797. 

It  has  been  held  that  where  a  solicitor  dies  dming  the 
piK^ess  of  an  action,  his  lepiesentatiTe  will  not  be  ordered 
to  delirer  the  papers  in  the  action  except  on  payment  of  the 
soliiator's  UIL  Bed/earn  r.  Sowerig,  1  Sw.  8L 
(^)  goBeitof  (b)  Where  the  solicitor  is  discharged  by  the  client,  the 
^y^SSr  Mdidtor  is  not  required,  as  a  general  rule,  either  to  produce 
lor  inspection  or  to  deliver  to  the  client  papers  relating  to  the 
action*  Lt^d  v.  WarmleighUm,  Jac.  580;  Bowon  r.  Bolland^  4 
My.&Cr.354^358;  (Jn^UAs r.  (Tn^As,  2  Ha.  587, 592 ;  In 
re  FaUh/vU,  6  T&ci.  325. 

The  client  is  entitled  to  delivery  even  where  he  discharges 
the  solicitor,  if  he  discharges  him  by  reason  of  the  aolicitor's 
miscondncl  BenneU  y.  Boater,  10  Sim.  417 ;  In  re  Smith, 
4B.309. 

Where  the  solicitor  was  discharged  by  the  client  after  the 
passing  of  an  order  in  an  action,  the  solicitor  was  obliged  to 
prodnce  it  for  enrolment;  or  if  documents  are  in  evidence  in 
an  action,  he  must  produce  them  to  enable  the  decree  to  be 
drawn  up.  Clifford  v.  TurrHl,  2  De  G.  &  Sm*  1 ;  Simmonde  r, 
a.E.  By.  Co.,  L.  B,  3  Ch.  797. 
(0)  Solioitor  (c)  Where  a  solicitor  is  retained  by  a  party  taking  repre* 
penon  ^WT»g  sentative  proceedings  (e.g.  an  action  for  administering  the 
^^^^^^^  estate  of  a  deceased  person  or  the  trusts  of  a  deed,  a  debentuie 
holder's  action,  or  a  partition  action)  and  is  subsequently  dis- 
charged, he  cannot  retain  documents  received  by  him  during 
the  proceedings  so  as  to  interfere  with  their  due  prosecution. 
Baker  v.  Henderson,  4  Sim.  27 ;  Bdaney  v.  Ffrench,  8  Ch.  918 ; 
In  re  Boughton,  23  Ch.  D.  169 ;  BaUen  v.  Wedgwood  Coed  Co., 
28  Ch.  D.  317,  320;  HiOehinson  v.  Norwood,  54  L.  T.  842; 
Boden  v.  EenOy,  (1892)  1  Ch.  101 ;  Gerty  v.  Mam,  29  L.  B. 
Ir.7. 

*  He  will  therefore  be  ordered  to  deliver  to  the  new  solicitors 
such  of  the  documents  come  to  his  hands  during  the  progress 
of,  and  for  the  purposes  of,  the  action,  as  may  from  time  to 
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time  be  required  for  the  carrying  on  of  the  proceedings.    In  re 
Boughton,  23  Ch.  D.  169 ;  Bodm  y.  Hensby,  (1892)  1  Oh.  101. 

It  has  been  held  that,  where  the  client  becomes  bankrupt, 
his  solicitor  is  obliged  to  produce  papers  in  the  action  to  the 
solicitor  of  the  trustee  in  bankruptcy  for  the  purposes  of 
the  action.  Boss  v.  Laughton,  1  V.  &  B.  349 ;  Simmonds  v. 
(?.  E.  By.  Co.,  L.  E.  3  Ch.  797.  See,  however,  Lord  v.  Worm- 
leighton,  Jac.  580,  p.  582 ;  In  re  Moss,  35  B.  526,  528. 

The  lien  of  the  town  agent  on  documents  is,  as  against  the  Lien  of 
country  solicitor,  general.     Ward  y.  Eepple,  15  Ves.  297 ;  Ex    ^^  ^^^ 
-parte  Steele,  16  Ves.  161,  164 ;  Bray  v.  Hine,  6  Pri.  203 ; 
Lam-enee  v.  Fletcher,  12  Ch.  D.  858. 

But  the  town  agent  has  no  greater  lien  as  against  the  client 
than  the  country  solicitor  could  give  him.  He  has  no  lien, 
therefore,  against  a  client  whof  has  paid  the  country  solicitor  in 
full.  Farewell  v.  Ooker,  2  P.  W.  460 ;  Ward  v.  Hepple,  supra  ; 
White  y.  Boyal  Exchange  Assurance,  1  Bing.  20;  Dicas  y. 
StocMey,  7  C.  &  P.  587 ;  Waller  y.  Holmes,  IJ.  &  H.  239. 

As  to  the  lien  of  a  parliamentary  agent,  see  Bidgway  v.  Lien  of 
Lees,  25  L.  J.  Oh.  584 ;  and  of  a  town  clerk,  see  Bex  y.  Sankey,  ^n^^town 
5  A.  &  B.  423 ;  Nemngton  Local  Board  y.  Eldridge,  12  Ch.  ''*®*-' 
Diy.  349. 

A  wharfinger  has  a  genereJ  lien  for  his  warehouse  charges  Wharfinger'B 
upon  goods  in  his  possession.    Naylor  y.  Mangles,  1  Esp.  109 ; 
Moet  y.  Pickering,  8  Ch.  Diy.  372. 

The  remedies  giyen  to  dock  companies  by  sect.  45  of  the 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847  (10  &  11  Vict, 
c.  27X  haye,  it  appears,  superseded  their  implied  lien  as 
wharfingers.  Dresser  y.  Bosanquet,  4  B.  &  S.  460,  486;  32 
L.  J.  Q.  B.  57,  374. 

A  lien  for  warehouse  rent  has  in  some  cases  been  [denied, 
while  the  lien  for  wharfage  was  admitted.  Bex  y.  Humphery, 
M'OJ.  &  Y.  173 ;  HoUemess  y.  CoUinson,  7  B.  &  C.  212. 
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CHAPTER  Vir. 


WHEN   COMMON  LAW  LIENS  DO  NOT   ARISE. 


1.  No  lien 
on  property 
delivered 
for  special 
purpose. 


Solicitor's 
lien. 


Banker's 
lien. 


A  LIEN,  whether  particular  or  general,  cannot  be  claimed,  so 
as  to  intercept  the  performance  of  the  actaal  contract  between 
the  parties,  whether  that  contract  is  express  or  is  to  be  inferred 
from  a  certain  course  of  dealing.  Crcmsluxy  ▼.  Homfray^  4 
B.  &  A.  50 ;  Bock  v.  Oorrisam^  2  D.  F.  &  J.  434 ;  Kirchner  v. 
Vmusy  12  Moo.  P.  0.  361 ;  In  re  LeitVs  Estate,  L.  R.  1  P.  C, 
296 ;  Fisher  y.  Smith,  4  App.  Gas.  1 ;  London  Chartered  Bank 
of  Australia  v.  White,  4  App.  Oas.  413. 

1.  No  lien  can  arise  on  property  delivered  for  a  special 
purpose,  there  being  an  implied  contract  in  such  a  case  that 
the  property  is  to  be  returned  when  the  purpose  is  effected. 
Brandao  v.  Bamett,  12  CI.  &  F.  787 ;  Gibson  v.  May,  4  D.  M. 
&  G.  512;  Symons  v.  Mulkem,  30  W.  R.  875;  Sttmore  v. 
CampbeU  &  Co.,  (1892)  1  Q.  B.  314. 

Where  a  client,  who  has  given  papers  to  his  solicitor  for  a 
particular  purpose,  does  not  recover  them  when  the  purpose  is 
satisfied,  the  presumption  is  that  they  are  retained  subject  to 
the  solicitor's  lien.  Ex  forte  Sterling,  16  Ves.  258 ;  Colmer  v. 
Ede,  40  L.  J.  Ch.  185. 

Where  a  customer  delivered  exchequer  bills  to  his  banker 
to  be  exchanged  against  other  exchequer  bills,  which  were  to 
be  returned  to  the  customer,  it  was  held  that  the  banker  had 
no  lien,  either  on  the  original  bills  or  on  the  bills  received  in 
exchange.    Brandao  v.  Bamett,  12  CI.  &  F.  787. 

Where  a  partner  deposited  certificates  of  shares  with  his 
bankers,  charging  them  in  writing  with  his  indebtedness  in 
respect  of  his  separate  account,  and  the  shares  afterwards 
became  the  property  of  the  partnership,  it  was  held  that  the 
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bankers  had  no  lien  on  them  for  the  debt  due  on  the  partner- 
ship ac5Count     Gity  Bank  Case,  3  D.  P.  &  J.  629,  638. 

Where  A.  gave  B.  an  order  to  purchase  bonds,  to  be  paid 
for  by  drafts  on  A.  and  to  be  held  at  his  disposal,  and  A. 
subsequently  requested  B.,  who  had  bought  the  bonds,  to  keep 
them  for  safe  custody  until  the  drafts  were  honoured,  which 
B.  consented  to  do,  it  was  held  that  B.  could  not  set  up  a 
general  lien  on  the  bonds.  Bock  y.  QorrmeUy  2  D.  F.  &.  J. 
434. 

A  consignee,  who  has  accepted  a  consignment  with  express  GoDBignee's 
directions  to  apply  it  or  its  proceeds  in  a  particular  mode, 
cannot  set  up  bis  general  lien  in  opposition  to  these  directions. 
Frith  V.  Forbes,  4  D.  F.  &  J.  409. 

2.  Where  property  is  made  a  security  by  virtue  of  an  2,  Property 
express  contract,  there  is  a  strong  presumption  that  the  rights  by  express 
of  the  parties  were  intended  ^to  be  exclusively  regulated  by  ^°    ® 
the  contract,  and  that  the  owner  of  the  property,  on  performing 
his  obligations  under  the  contract,  is  entitled  to  have  the 
property  returned  to  him. 

Where  deeds  relating  to  two  properties  were  deposited  with  Bankor's 
a  banker,  accompanied  by  a  written  memorandum,  from  which 
it  appeared  that  the  deposit  was  for  the  purpose  of  pledging 
one  of  the  properties  to  which  the  deeds  related,  it  was  held 
that  the  banker  had  no  general  lien  upon  the  other  property. 
Wylde  V-  JBod/ori,  33  L.  J.  Oh.  51. 

Where  a  customer  deposited  a  policy  of  life  assurance  with 
a  .banker,  accompanied  by  a  memorandum  of  charge  to  secure 
overdrafts  not  exceeding  4000Z.,  it  was  held  that  the  banker 
could  not  hold  the  policy  in  respect  of  the  customer's  indebted- 
ness to  him  beyond  that  amount.    In  re  Bowes,  33  Ch.  D.  586. 

Where  bonds  were  deposited  with  a  broker  with  instructions  Broker's 
to  raise  a  specific  sum  upon  them,  it  was  held  that  the  brokers 
retained  their  general  lien  on  the  bonds.    Jones  v.  Peppercome, 
Joh.  430. 

The  mere  existence  of  a  special  contract  between  the  parties.  Contract 
e.g.  a  contract  fixing  the  price,  does  not  prevent  the  lien  from  dSs  not"*^* 
arising.     Chase  v.  Westmore,  5  M.  &  S.  180 ;  Franklin  v.  Hosier,  "^^^  ^^®"- 
4  B.  &  A.  341 ;  Ex  paHe  Willoughby,  16  Ch.  D.  604. 
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3.  No  lien  can  arise  on  property  which,  by  contract  express 
or  implied  from  the  course  of  dealing  between  the  parties,  is 
to  be  retamed  to  the  owner  before  payment  of  the  amount  in 
respect  of  which  a  lien  might  be  claimed.  Fisker  y.  I^Hh, 
4  App.  Cas.  1. 

Thus,  there  can  be  no  lien  where  the  owner  of  the  chattel 
is  entitled  under  the  contract  to  resume  possession  of  it  at 
any  time  or  from  time  to  time.  Jackwn  v.  OummiTis^  5  M. 
&  W.  342;  FaHh  v.  Simpson,  13  Q.  B.  680;  see  AHen  y. 
Smith,  12  0.  B.  N.  S.  638 ;  31  L.  J.  0.  P.  306. 

There  can  be  no  lien  where  the  contract  proYides  for  giving 
credit,  or  a  time  for  payment  is  fixed,  which  may  not  arriYC 
till  after  the  redelivery  of  the  chattel.  Baitt  y.  MiteheU,  4 
Camp.  146;  Scarf  e  y.  Morgan,  4  M.  &  W.  270. 

A  wharfinger  was  held  to  have  no  lien  upon  goods,  which, 
by  the  course  of  business  between  him  and  the  owner,  he 
parted  with  from  time  to  time,  receiving  payment  at  the  end 
of  six  months  or  at  the  end  of  every  year  for  his  dues. 
Crwivshay  v.  Homfray,  4  B.  &  A.  50. 

Where  under  the  terms  of  a  charterparty  the  charterer 
gives  a  bill  of  exchange  for  the  freight,  which  does  not 
mature  till  after  the  arrival  of  the  ship,  the  master  cannot 
detain  the  goods  for  such  freight,  although  the  charterer 
becomes  bankrupt  in  the  mean  time.  HomcasUe  v.  Farrow, 
3  B.  &  Aid.  497  ;  AUager  v.  St.  Katharine's  Bock  Co.,  14  M.  & 
W.  794 ;  Foster  v.  Colby,  3  H.  &  N.  705 ;  Tamvaco  v.  Simpson, 
19  0.  B,  N.  S.  453 ;  L.  E.  1  C.  P.  363. 
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OHAPTEE  VIII. 

EQUITABLE  LIENS. 

There  is  no  distinction,  in  their  'effect,  between  an  equitable 
lien  and  an  equitable  charge ;  but  the  word  ^^lien"  is  generally, 
though  not  always,  used  to  express  an  equitable  security 
which  does  not  arise  under  an  express  contract. 

The  use  of  the  world  ^*  lien  "  in  this  connection  is  somewhat 
misleading,  as  there  is  no  analogy  between  a  common  law 
lien,  which  is  based  on  possession,  and  which,  except  as 
modified  by  statute,  giyes  merely  a  right  of  detention,  and 
an  equitable  lien,  which  is  not  based  on  possession,  and  which 
entitles  the  creditor  to  a  judicial  sale. 

VENDOB's  LIEK  ok  land,  and  8IMILAB  LIENS. 

1.  A  vendor  of  land  has  an  equitable  lien  upon  the  land  i.  Vendor's 
for  so  much  of  his  purchase-money  as  is  unpaid  at  the  time  fo^^aid 
fixed  for  the  completion  of  the  contract.    Hearle  v.  Botders.  pw«baw-, 

*  '  money. 

Gary,  35 ;  Ohapman  v.  Tarmer,  1  Vern.,  267 ;  Machreth  v. 
Symmons,  15  Yes.  329 ;  LysagM  v.  Edwards,  2  Oh.  D.  499, 
606 ;  KettleweU  v.  Watson,  26  Oh.  Div.  501. 

The  lien  extends  to  copyholds.  Winter  v.  Lord  Anson, 
3  Buss.  488,  492. 

A  lessor,  ^^ho  grants  a  lease  in  consideration  of  rent  and  a 
premium,  has  a  lien  for  the  premium  unpaid.  Elliot  v. 
Edwards,  3  B.  &  P.  181 ;  Shq^heard  v.  Beetham,  6  Ch.  D.  597. 

Where  a  legacy  is  given  to  A.  on  condition  that  he  conveys 
land  to  B.,  who  is  a  residuary  legatee  and  executor,  and  A. 
conveys  the  land,  he  has  no  lien  upon  it  for  the  legacy. 
Barker  v.  Barker,  10  Eq.  438. 
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Vendor  to  A  vendor  of  land  to  a  railway  company  has  a  lien  on  the 

oompaDy.  ^Aiid  for  the  unpaid  purchase  money.  Walker  y.  Ware,  HadJiam 
&  Buntingford  By.  Co,,  L.  R  1  Eq.  195 ;  Wing  y.  Tottenham 
it  Hampstead  Junction  By.  Co.,  L.  B.  3  Ch.  740. 

The  vendor's  lien  against  a  railway  company  extends  to 
money  payable  as  compensation  for  severance  (Walker  v. 
Ware,  Eadham  &  Buntingford  By,  Co.,  L.  R.  1  Eq.  195), 
damages  for  non-coHstruction  of  accommodation  works  (Ea/rl 
8t  Qermans  v.  Crystal  Palace  By.  Co.,  11  Eq.  568),  and  the 
costs  of  a  suit  for  specific  performance  {Bishop  of  Winchester 
V.  Mid-Hants  By.  Co.,  L.  R.  5  Eq.  17),  but  not  to  the  vendor's 
costs  of  arbitration  when  payable  by  the  company  {Ea/rl 
Ferrers  v.  Stafford  &  Uttoxeter  By.  Co.,  13  Eq.  524). 

It  is  doubtful  whether  a  railway  company  selling  superfluous 
lands  can  enforce  a  lien  for  the  unpaid  purchase  money.  In  re 
Thackwray  dk  Towng^s  Contract,  40  Ch.  D.  34. 

The  Court  has  jurisdiction  to  declare  a  lien  for  instalments 
of  purchase  money  which,  under  the  terms  of  the  contract,, 
are  not  yet  due.    Nives  v.  Nives,  15  Ch.  D.  649. 
No  lien  where     The  contract  between  the  parties  may  show  an  intention 

conndenktion 

ifl  a  security,  that  the  vendor  should  have  no  lien.  Where  the  consideration 
for  the  sale  is  not  money,  but  a  security  to  be  given  by  the 
purchaser  for  the  payment  of  money,  the  vendor,  if  he  gets 
the  security,  gets  the  consideration  that  he  bargained  for, 
and  cannot  claim  in  addition  a  lien  for  the  money,  the  pay- 
ment of  which  is  secured  to  him.  Winter  v.  Lord  Anson, 
1  Si.  &  St.  434 ;  3  Buss.  488 ;  ParroU  v.  SweeOand,  3  My. 
&  K.  655;  BucTdand  v.  Pocknell,  13  Sim.  406;  Dixon  v. 
Qayfere,  21  B.  118 ;  1  De  G.  &  Jo.  655 ;  In  re  Albert  Life 
Asswrance  Co.,  11  Eq.  164,  179;  Be  London  dt  La/ncashire 
Paper  Mills  Co.,  58  L.  T.  798. 

Thus,  where  the  consideration  expressed  in  thQ  agreement 
for  sale  was  the  transfer  into  the  name  of  the  vendor  of  so 
much  long  annuities  as  would  produce  1007.  per  annum,  and 
the  purchaser  agreed  that,  in  case  the  market  value  of  the 
stock  so  to  be  transferred  should  not  rise  within  two  years  to 
2200Z.,  he  would  pay  the  vendor  that  sum  on  having  a  re- 
transfer  of  the  stock,  it  was  held  that  the  vendor  had  no  lien 
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for  the  di£ference  between  the  market  value  of  the  stock  and 
22001    Nairn  v.  Protvse,  6  Ves.  752. 

Where  the  conveyance  was  made  in  consideration  of  the  Where 

•  •  f  oonsidoratiozi 

purcheiser  entering  into  covenants  for  paying  an  annuity  of  is  annuity. 
60Z.  to  the  vendor  during  his  life,  and,  if  the  vendor  should 
marry,  the  sum  of  30001.  to  the  persons  therein  mentioned  (a), 
and  where  a  conveyance  was  made  in  consideration  of  two 
several  annuities  having  been  granted  to  the  vendor  (l),  it 
was  held  that  there  was  no  lien,  (a)  Clarke  v.  BoyU,  3  Sim. 
499 ;  (b)  BucUa/nd  Y.^FoeJcneU,  13  Sim.  406. 

Where  the  consideration  was  the  grant  of  an  annuity  for 
three  lives  to  be  secured  by  bond,  it  was  held  that  there  was 
no  lien  for  the  annuity,  the  ground  being  that  the  parties 
could  not  have  intended  to  subject  the  estate  to  a  burden 
which  could  not  be  got  rid  of  for  so  long.  Dixon  v.  Oayfere, 
21  B.  118 ;  1  De  G.  &  Jo.  655 ;  see  Maehreth  v.  Symmons,  15 
Ves.  329. 

The  vendor  has  been  held  in  several  cases  to  have  a  lien 
where  the  consideration  was  an  annuity  for  his  own  life. 
Tardiffe  v.  Scrughany  cit.  1  B.  C.  C.  423 ;  Remington  v.  JDeve- 
rail,  2  Anst.  560 ;  Matthew  v.  Bowler y  6  Ha.  110. 

Where  Ismd  was  agreed  to  be  sold  to  a  railway  company 
at  and  subject  to  an  annual  rent-charge  and  royalties,  it  was 
held  that  the  vendor  had  no  lien  for  arrears  of  the  rent-charge. 
Earl  of  Jersey  v.  Briton  Ferry  Floating  Bock  Oo.,  7  Eq.  409. 
.    Where  the  conveyance  was  expressed  to  be  in  consideration  whore 
of  3000Z.  advanced  upon  the  terms  expressed  in  a  bond,  and  S^bond!^*  ^^^ 
the  endorsed  receipt  was  for  a  bond  for  3000Z.,  being  the  full 
consideration  expressed  to  be  given  by  the  purchaser,  it  was 
held  that  there  was  no  lien.    Parrott  v.  8weetlamdy  3  My.  & 
K  655. 

Where  the  consideration  was  expressed  to  be  a  specified 
sum,  and  it  was  agreed  that  the  sum,  with  interest,  should  be 
secured  by  the  purchaser's  bond,  and  should  remain  so  secured 
during  the  vendor's  life  on  regular  payment  of  interest,  it 
was  held  that  the  lien  remained.  Winter  v.  Lord  Anson,  3 
Buss.  488. 

And  where  a  railway  company  agreed  to  give  the  vendor 
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cash  or^  at  the  option  of  the  company,  such  securities  as 
should  be  agreed  on,  and  the  company  gave  him  their  bond, 
it  was  held  that  the  lien  remained.  PeU  y.  Midland  dk  South 
Wales  By.  Co.,  17  W.  E.  506. 

Where  the  consideration  for  a  sale  to  a  limited  company 
was  expressed  to  be  6000^,  to  be  paid  as  thereinafter  men- 
tioned, namely,  50  per  cent,  of  the  proceeds  of  sale  of  shares 
and  50  per  cent,  upon  all  borrowed  capital  until  the  payments 
amounted  to  6000Z.,  it  was  held  that  there  was  no  lien.  In  re 
Brentwood  Brick  Co.,  4  Ch.  Diy.  562,  distinguishing  Qore  & 
Durant's  Case,  L.  E.  2  Eq.  349. 

The  form  of  the  deed  of  conveyance  does  not  conclude  the 

parties.    Where  the  consideration  was  expressed  to  be  150Z. 

paid,  and  the  purchaser's  acceptance  for  300Z.  at  three  months, 

it  was  held  upon  the  evidence  that  the  vendor  executed  the 

conveyance  upon  the  faith  of  having  the  3007.  secured  by 

mortgage,  and  that  he  retained  his  lien  for  that  amount 

Frail  v.  Ellis,  16  B.  350. 

2.  Purchaser's     2.  Where  a  contract  for  sale  of  land  goes  o£f  without  any 

chase^money   default  of  the  purchaser,  he  is  entitled  to  a  lien  on  the 

prOTiaturely    vendor's  interest  in  the  land  for  all  sums  paid  under  the 

paid.  *^ 

contract  on  account  of  purchase-money,  with  interest  thereon 
at  four  per  cent.  Bwrgess  v.  Wheate,  1  Ed.  177,  211 ;  Wythes 
V.  Lee,  3  Drew.  396  ;  on  appeal,  2  Jur.  N.  S.  130 ;  Westmaoott 
V.  Bobins,  4  D.  F.  &  J.  390,  399  ;  Bose  v.  Watson,  10  H.  L.  0. 
672 ;  Aheraman  Iromvorks  v.  Wiekens,  4  Oh.  101 ;  Bodger  v. 
Harrison,  (1893)  1  Q.  B.  161. 

The  lien  extends  to  sums  paid  under  the  contract  as  interest 
on  the  unpaid  balance  of  purchase-money  (a),  and  to  the  costs 
of  a  suit  for  specific  performance  (J),  (a)  Bose  v.  Watson,  10 
H.  L.  a  672.  (J)  Middleton  v.  Magnay,  2  H.  &  M.  233 ; 
Turner  v.  Marriott,  L.  E.  3  Eq.  744. 

Where  a  good  title  was  not  shown  to  property  contracted 
to  be  sold,  the  Court,  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  charged  the  purchaser'scosts  of  the  summons, 
including  the  costs  of  investigating  the  title,  on  the  vendor's 
interest  in  the  property.  In  re  Yeilding  &  Wesibrook,  31 
Ch.  D.  344. 
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The  lien  of  the  purchaser  who  pays  in  advance  arises  at  the 
time  when  the  contract  of  sale  becomes  incapable  of  perform- 
ance.   Rodger  v.  Samson^  (1893)  1  Q.  B.  161. 

The  parchaser  of  an  unfinished  ship,  to  be  completed  by  the  Pnrchaaer  of 
vendor  under  a  contract  by  which  an  advance  made  to  the  ghip. 
vendor  was  to  be  taken  as  part  payment  of  the  purchase- 
money,  was  given  a  lien  for  the  advance  as  against  the  trustee 
in  bankruptcy  of  the  vendor.     Swainston  v.  Glay^  4  Giff.  187 ; 
3  D.  J.  &  S.  559,  569. 

A  partner,  entitled  to  rescind  the  contract  of  partnership,  Partner 
has  a  lien  for  the  price  paid  by  him  for  his  share  in  theresoind 
partneiBhip  upon  the  surplus  assets  of  the  partnership,  after  l»rtn»»Up. 
satisfying  the  partnership  debts  and  liabilities.    MycocJc  v. 
Beatson,  13  Ch.  D.  384. 

The  lien  of  an  unpaid  vendor,  or  of  a  purchaser  who  pays 
in  advance,  is  an  equitable  charge  on  the  land,  or  on  the 
vendor's  interest  in  the  land,  as  the  case  may  be,  giving 
precisely  the  same  rights  as  an  equitable  charge  arising  under 
a  contract.  M(ickreth  v.  Symmans,  15  Ves.  329;  Bose  v. 
Watson,  10  H.  L.  0.  672;  Shaw  v.  Foster,  L.  R.  5  H.  L. 
321,  333. 

A  party  to  a  contract  who  has  expended  money  in  part  per- 
formance of  it,  and  who  subsequently,  owing  to  the  default 
of  the  other  party,  declines  to  carry  it  out,  has  no  lien  for  his 
expenditure  on  a  fund  appropriated  under  the  contract  for 
making  payments  to  him  on  events  which  have  not  arrived. 
Wilson  V.  Churoh,  13  Oh.  Div.  1,  30. 


Pabtner's  Lien  and  Similab  Liens. 
A  partner,  on  the  dissolution  of  the  partnership,  has  a  lien  Partner's  lien 

on  sorpliis 

on  the  surplus  assets  for  whatever  is  due  to  him  from  his  assets, 
co-partner  in  respect  of  the  partnership.    Ex  parte  King,  17 
Ves.  115 ;  Kelly  v.  Sutton,  L.  R.  3  Ch.  703 ;  Myoock  v.  Beatson, 
13  Ch.  D.  384 ;  Binney  v.  Mutrie,  12  App.  Gas.  160,  165. 

The  lien  is  confined  to  the  assets  of  the  partnership  existing 
at  the  date  of  the  dissolution.    Payne  v.  Hornby,  25  B.  280. 

In  the  absence  of  special  contract,  an  incorporated  trading 


Power  of 
tofeltlng  M 
roftulDg  to 


"  Flnt  ud 
ntniDoutit 
Hon." 


EQUITABLE  UENS. 

cotDpany  tias  no  lien  on  the  sharee  of  a  member  for  a  debt  doe 
from  him  to  the  company.  PinkeU  v.  WrigU,  2  Ha.  120,  130 ; 
In  r»  KUigttmon  Yacht  Clvb,  21  L.  B.  Ir.  199. 

A  compaoy  nnder  the  Companies  Acta  is  generally  given 
by  its  articles  of  association  a  lien  on  any  ahares  for  all 
moneys  duo  to  tbe  company  from  the  shareholder,  either 
alone  or  jointly  with  any  other  person.  Sach  a  lien  is  in 
effect  an  equitable  charge  arising  from  express  contract.  In 
re  Qenerd  Euxhange  Bank,  6  Ch.  818 ;  Evmtt  v.  Automatie 
WeigUng  Machine  Co.,  (1892)  3  Ch.  506. 

Sums  received  by  a  shareholder  in  respect  of  bis  shares  on 
a  sale  of  the  assets  iu  a  winding-np  are  subject  to  the  lien. 
In  re  Qenerai  Exehamge  Bank,  6  Ch.  818. 

Powers  given  by  the  articles  to  a  company  of  forfeiting 
shares  for  non-payment  of  debts  dne  from  the  shareholder,  or 
of  refusing  to  transfer  the  shares  of  an  indebted  shareholder, 
do  not  give  the  company  an  equitable  charge  on  the  shares. 
In  re  Duntop,  21  Ch.  IHv.  583. 

There  is  no  difference  between  a  "  lien "  and  a  "  first  and 
patamoont  lien."  A  company  which  has  a  first  and  paramount 
lien  has  no  priority  over  a  mortgagee  of  shares  for  advances 
made  to  the  shareholder  after  notice  of  the  mortgage.  Brad- 
ford Banking  Co.  v.  Brtggs,  12  App.  Oas.  29. 

Where  a  company  had  a  lien  for  all  moneys  due  to  them, 
and  they  discounted  bills  of  exchange  at  three  months,  it  was 
lield  that  the  amount  of  the  bills  became  due  when  they  were 
discounted.    In  re  London  Banking  Co.,  34  B.  332. 

Where  a  company  had  a  lien  for  all  moneys  due  to  them 
from  a  member,  and  a  power  to  sell  any  shares  registered  in 
the  name  of  Buch  debtor,  it  was  held  that  due  meant  payable. 
In  re  StocJcton  MalleabU  Iron  Co.,  2  Ch.  D.  101. 

The  company  has  a  lien  for  a  debt  of  a  registered  share- 
holder,  incurred  after  tbe  registration  of  tbe  shHres,  although 
he  is  only  trustee  of  them.  New  London  dt  Brazilian  Bank  v. 
Broeklehank,  21  Ch.  Div.  302. 

I'rosumably,  a  company  could  not  claim  a  lien  for  a  debt 
incurred  by  the  shareholder  after  they  had  notice  that  he  was 
u  trustee.    Sto  Bradford  Banking  Co.  v.  Brigga,  12  App.  Cas.  29. 
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A  company  has  no  lien  for  a  debt  clue  from  a  cestui  que  trust  No  lien  for 
of  the  shares.    In  re  Perkins,  24  Q.  B.  Div.  613.  ^^lH"^"^ 

A  company  had  a  lien  on  shares  for  debts  due  from  the'*^^ 
shareholder  alone  or  jointly  with  any  other  person.  Shares 
standing  in  A.'s  name  became  property  of  a  partnership,  of 
which  A.  was  member,  and  which  subsequently  incurred  a 
debt  to  the  company.  It  was  held  that  the  company  could 
not  prove  against  the  joint  estate  of  the  partnership  without 
deducting  the  value  of  the  shares,  although  they  had  no 
notice,  when  the  debt  was  incurred,  that  the  shares  were 
partnership  property.    In  re  Collie,  3  Gh.  Diy.  481. 

A  transferee  of  shares  upon  which  a  company  stops  the 
dividend  in  order  to  satisfy  its  lien  against  the  transferor  is 
only  entitled  to  rank  as  an  ordinary  creditor  upon  the  trans- 
feror's estata  In  re  HTMurdo,  8  T.  L.  R.  507,  (1892) 
W.  N.  73. 


Lien  of  Bekefioiabies  under  a  Tbust. 

An  equitable  lien  may  arise  from  the  right  of  a  cestui  que 
trust  to  follow  trust  funds. 

1.  Where  a  trustee  has  mixed  trust  funds  with  his  own,  the  i.  Trustee 
cestui  que  trust  is  entitled  to  a  charge  on  the  aggregate  mass  f^^^lu^th" 
for  the  amount  of   the  trust  funds  so  misapplied.    In  re^^^"^^- 
KnatMulTs  Estate,  13  Cb.  Diy.  696,  709. 

Thus,  where  a  trustee  expends  trust  funds,  together  with 
money  of  his  own,  in  the  purchase  of  lands  (a),  or  of  post  obit 
securities  Q>\  the  cestui  que  trust  is  entitled  to  a  charge  on  the 
property  purchased  to  the  extent  of  the  trust  funds  applied, 
(a)  Lewis  t.  Madoehs,  17  Ves.  48,  57 ;  Price  v.  Bldkemore,  6 
B.  507 ;  Scales  v.  Baker,  28  B.  91 ;  Eopper  y.  Canyers,  L.  R. 
2  Eq.  549 ;  Cave  v.  Cave,  15  Ch.  D.  639 :  In  re  Pumfrey,  22 
Ch.  D.  255;  In  re  Vernon,  Bums  &  Co.,  32  Oh.  D.  165;  33 
Ch.  Diy.  402.    (&)  Ua^fwd  v.  £?oyd,  20  B.  310. 

The  onus  lies  on  the  trustee  of  showing  how  much  of  his 
own  property  went  into  the  mass.  Ijufton  v.  White,  15  Yes. 
432 ;  Frith  v.  Cartland,  2  H.  &  M.  417. 

The  cestui  que  trust  is  also  entitled  to  the  excess  in  value 
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of  the  purchased  property  over  the  actual  purchase-money. 
Phayre  v.  Peree,  3  Dow,  116 ;  In  re  Pumfrey,  22  Ch.  D.  255. 

The  right  of  the  cestui  que  trust  is  an  equitable  estate  in 
the  land,  and  not  merely  a  right  of  suit  in  equity.  Cave  v. 
Cave,  15  Ch.  D.  639. 

This  rule  is  not  confined  to  trustees,  but  applies  to  all 
persons  in  a  fiduciary  position,  e.g.  agents,  bailees,  collectors 
of  rents,  dealing  with  the  property  of  the  person  towards 
whom  they  stand  in  that  position.  In  re  KnatehbuITs  Estate, 
13  Ch.  Div.  696 ;  Harris  y.  Truman,  7  Q.  B.  D.  340 ;  9  Q.  B. 
Div.  264 ;  New  Zealand  &  Australian  Land  Co.  v.  Watson,  9 
Q.  B.  Div.  374;  LyeU  v.  Kennedy,  14  App.  Cas.  437,  457. 

A  stockbroker  employed  to  sell  stock  is  probably  in  a 
fiduciary  position  to  his  customer.  Taylor  v.  Plumer,  3 
M.  &  S.  562 ;  Ex  parte  Cooke,  4  Ch.  Div.  123. 

Where  a  solicitor  represents  to  his  client,  from  whom  he 
has  received  money  for  investment  generally,  that  it  is  invested 
in  a  particular  security,  he  becomes  a  trustee  for  the  client  of 
any  interest  which  he  has  in  the  security.  Middleton  v. 
Pottoch,  4  Ch.  D.  49 ;  Harpham  v.  ShacJdoch,  19  Ch.  D.  207 ; 
In  re  Vernon,  Ewens  &  Co.,  33  Ch.  Div.  402 ;  In  re  Richards, 
45  Ch.  D.  589. 

Where  a  solicitor  employs  moneys  of  his  client  in  paying 
off  a  mortgage  on  the  solicitor's  estate,  the  client  has  a  charge 
on  the  estate  for  the  moneys  employed.  Hopper  y.  Conyers, 
L.  R.  2  Eq.  549;  Be  Crowdy,  46  L.  T.  71. 

Where  an  agent  employed  to  buy  goods  receives  bribes 
from  vendors,  he  does  not  become  a  trustee  of  the  moneys  so 
received  for  his  principal,  although  the  principal  can  recover 
them  by  action.    Lister  &  Co  v.  Stvhbs,  45  Ch.  Div.  1. 

2.  Where  a  trustee  makes  an  improper  investment  of  trust 
funds,  the  cestui  que  trust  can  either  adopt  or  repudiate  the 
investment.  If  he  repudiates  it,  he  has  a  lien  on  the  property 
produced  by  the  investment  for  the  amount  of  the  trust  funds 
invested.  Francis  y.  Francis,  5  D.  M.  &  Gr.  108, 120 ;  TreviUian 
V.  Mayor  of  Exeter,  5  D.  M.  &  G.  828,  834 ;  In  re  Whitdey,  33 
Ch.  Div.  347, 354. 

3.  Where  a  trustee  misappropriates  trust  money  and  has  an 
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equitable  interest  under  the  trust-deed,  the  Court  will   not  ing  equitable 
allow  him  to  receive  any  part  of  the  trust  property  in  which  tnutee  in 
he  is  equitably  interested  until  he  has  made  good  his  default  *J^«8*P«>perty. 
as  trustee.    In  re  Broum,  32  CL  D.  597. 

This  rule  extends  to  interests  in  the  trust  property  taken  by 
the  trustee  as  next  of  kin  of  an  intestate,  or  purchased  by  him. 
Brandon  y.  Brcmdon^  3  De  Gr.  &  Jo.  524 ;  Jacuba  v.  Bylanoe,  17 
Eq.  341 ;  Doering  v.  Doering,  42  Oh.  D.  203. 

The  right  to  retain  the  beneficial  interest  of  a  trustee  to 
satisfy  a  breach  of  trust  committed  by  him  may  be  enforced 
against  a  purchaser  for  value  without  notice  from  the  trustee, 
and  it  may  be  enforced  in  respect  of  a  breach  of  trust  com- 
mitted after  the  purchase.  Priddy  v.  Bose,  3  Mer.  86,  104 ; 
Morris  v.  Livie,  1  T  &  0.  0.  380 ;  BameU  v.  Sheffield,  1  D.  M. 
&  G.  371 ;  Doering  v.  Do&ring,  42  Oh.  D.  203. 

Where  a  trustee  has  under  the  instrument  creating  the  trust  Legal  interest 
a  legal  interest,  which  is  not  bound  by  the  trust  at  all,  a  Court  impounded. 
of  Equity  has  no  power  to  lay  hold  of  that  legal  interest,  or  to 
assert  anything  in  the  nature  of  a  lien  or  charge  upon  it  in 
order  to  recoup  the  breach  of  trust.  Ex  parte  Barff,  De  6. 
613 ;  Eghert  v.  Butter,  21  B.  560 ;  Fox  v.  BuekUy,  3  Ch.  Div. 
508 ;  see  In  re  Brovm,  32  Ch.  D.  597. 

4.  The  Trustee  Act,  1893  (66  &  57  Vict.  c.  53),  sect.  45, 4.  impound- 
enables  the  Court,  where  a  trustee  commits  a  breach  of  trust  ^f^nefi^y. 
at  the  instigation,  or  request,  or  with  the  consent  in  writing  of 
a  beneficiary,  notwithstanding  that  the  beneficiary  is  a  married 
woman  entitled  for  her  separate  use  and  restrained  from  antici- 
pation, to  impound  all  or  any  part  of  the  interest  of  the  bene- 
ficiary in  the  trust  estate  by  way  of  indemnity  to  the  trustee. 

In  order  to  bring  a  case  within  the  section,  the  cestui  que 
trust  must  instigate,  or  request,  or  consent  in  writing  to  some 
act  or  omission  which  is  itself  a  breach  of  trust,  and  not  to 
some  act  or  omission  which  only  becomes  a  breach  of  trust  by 
reason  of  want  of  care  on  the  part  of  the  trustee.  In  re 
Somerset,  (1894)  1  Ch.  231. 

The  words  ^  in  writing  "  in  this  section  apply  only  to  '^  con- 
sent" Griffith  V.  Hughes,  (1892)  3  Ch.  105 ;  In  re  Somerset, 
(1894)  1  Ch.  231,  265. 
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The  right  may  be  enforced  against  the  assignee  of  a  beneficiary 
under  an  assignment  made  before  the  order  of  the  Court  is 
obtained.    BolUm  v.  Owrre,  (1895)  1  Ch.  544. 

As  to  the  exercise  of  the  judicial  discretion  where  the 
beneficiary  is  a  married  woman,  see  Ma/ra  v.  Manning^  2  J.  & 
Lat  311 ;  Sawyer  y.  Sawyer,  28  Ch.  D.  595 ;  Bieketts  v.  Bicketts, 
64  L.  T.  263 ;  Griffith  v.  Hughes,  (1892)  3  Oh.  105 ;  BoUan  v. 
Curve,  (1895)  1  Ch.  544.  In  the  three  last  cases,  she  was  also 
restrained  from  anticipation. 

As  to  the  right  to  indemnity  of  a  trustee  who  has  concurred 
with  his  co-trustee  in  a  breach  of  trust,  where  the  co-trustee 
is  also  a  cestui  que  trust,  see  ChiUingworth  v.  Chambers,  (1896) 
1  Ch.  685. 

5.  Where  a  tenant  for  life  has  failed  to  keep  down  the 
interest  on  mortgages  affecting  the  inheritance,  the  remainder- 
man has  a  lien  on  his  life  estate  (apparently,  even  where  it  is  a 
legal  estate)  for  the  deficiency.  Waring  y.  Coventry,  2  M.  & 
K.  406 ;  Coote  y.  aBeitty,  IJ.  &  Lai  455. 


LlEKS  ARISING  FROM  BiaHT  OF  InDEMNITT. 
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A  trustee  has  a  right  to  indenmity  out  of  the  trust  fund,  and 

SnstOToperty.  *^  *  ^®^  '^P^^  ^*»  ^^^  expenses  properly  incurred  by  him  in  the 
execution  of  his  trust  and  the  preseryation  of  the  fund.  For 
instance,  he  has  a  lien  on  policy-moneys  of  which  he  is  trustee 
for  premiums  paid  by  him.  A.  O.  y.  Mayor  of  N<yirwich,  2  My. 
&  Cr.  406,  424;  Morison  y.  M<yrison,  7  D.  M.  &  G.  214;  In  re 
Leslie,  23  Ch.  D.  552,  560 ;  Staniar  y.  Evam,  34  Oh.  D.  470, 
477 ;  Sewett  y.  Bishopp,  62  L.  J.  Ch.  985. 

Costs,  charges,  and  expenses,  in  respect  of  which  he  has  a 
lien,  include  costs  incurred  to  solicitors,  although  statute-barred, 
and  whether  the  trustee  has  or  has  not  yet  paid  them.  Budgett 
y.  BudgeU,  (1895)  1  Ch.  210. 
Tenant  for  A  tenant  for  life  of  leaseholds  who  renews  the  leaseholds  or 

leMdSofds.  ^  purchases  the  reyersion  is  a  constructiye  trustee  of  the  renewed 
lease  or  the  reyersion  for  the  benefit  of  those  who  claim  under 
the  settlement.    He  is  therefore  entitled  to  a  lien  upon  the 
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renewed  lease  (a),  or  the  reFersion  (b),  for  so  much  of  the 
purchase-moneys  as  represents  expenditure  of  which  the  re- 
maindermen have  the  benefit  (a)  Nightingale  v.  Lawson,  1 
B.  0. 0. 440 ;  White  v.  White^  9  Ves.  554 ;  Giddrngs  v.  Oiddings, 
3  Buss.  241 ;  Bradford  v.  Brownjohn,  L.  E.  3  Ch.  711 ;  In  re 
Lord  BandagVs  WiU,  26  Ch.  D.  590.  (Jb)  Phaiips  y.  PhiUipa, 
29  Ck  Div.  673. 

A  trustee,  who  spends  money  of  his  own  and  money  be- 
longing to  the  trust  in  buying  property  which  is  within  the 
terms  of  the  trust,  is  entitled  (subject  to  the  right  of  the  bene- 
ficiaries to  have  the  trust  funds  replaced)  to  a  lien  on  the 
property  for  his  own  expenditure.  Any  profit  on  the  trans- 
action goes  to  the  trust.  Mathiaa  v.  Mathias,  3  Sm.  &  Giff. 
552 ;  In  re  Pumfrey,  22  Oh.  D.  255. 

A  trustee  upon  trust  to  raise  money  by  mortgage  has  no  lien 
on  the  estate  for  his  costs  of  getting  a  transfer  of  the  mortgage, 
though  the  original  mortgagees  are  threatening  to  call  in  the 
money.    Sewell  v.  Biehopp,  62  L.  J.  Ch.  615. 

The  trustees  of   a  voluntary  settlement,  which  is  avoided  ^^"*^ , 

of  Toidable 

under  the  bankruptcy  law,  have  a  lien  on  the  trust  funds  for  settlement, 
their  costs  of  an  unsuccessful  action  by  the  settlor  to  set  aside 
the  settlement  on  the  ground  of  undue  influence  (a),  but  not 
for  their  costs  of  defending  the  settlement  against  the  trustee 
in  bankruptcy  (b).  (a)  In  re  Holden,  20  Q.  B.  D.  43.  (&) 
Elsey  V.  Cox,  26  B.  95 ;  Ex  parte  BusseU,  19  Ch.  Div.  588 ;  see 
Button  V.  Thompson,  23  Ch.  Div.  278. 
The  trustee  of  a  settlement  which  is  void  ah  initio,  e.g.  as  Trostee  of 

Yoid 

being  an  act  of  bankruptcy,  has  no  lien  upon  the  trust  funds  settlement 
for  expenses  incurred  in  relation  to  the  trust.  Smith  v.  Dresser, 
L.  R.  1  Eq.  651. 
An  executor  carrying  on  business  undet  the  terms  of  the  ^^^  ®^ 

.  ./»   J  executor 

testator's  will  is  entitled  to  be  indemnified  for  expenses  properly  carrying  on 
incurred  by  him  in  carrying  it  on  out  of  the  assets  specifically 
appropriated  by  the  will  to  carry  it  on,  or  acquired  by  the 
executor  in  the  course  of  carrying  it  on,  as  against  the  bene- 
ficiaries under  the  will.  Ex  parte  Oarland,  10  Ves.  110 ; 
Bowse  V.  Gorton,  (1891)  A.  C.  190. 

He  is  entitled  to  a  like  indemnity  as  against  the  creditors  of 
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bis  testator,  if  they  have  assented  to  his  carrying  on  the 
business.    Dowse  v.  Oortan,  (1891)  A.  C.  190. 

As  to  the  right  to  indemnity  of  a  receiver  carrying  on  bosi- 
ness,  see  p.  261. 
No  Uen  for         A  trustee  has  no  lien  on  policy-moneys  of  which  he  is  trustee 
wluch  oonld    for  premiums  paid  by  him  out  of  his  own  pocket,  and  can  give 

5Sro?^°"*  ^0  ^^^^  to  »  P«™>^  ^^^  ^  V^^  *te  premiums  at  his  request, 

funds.  if  he  was,  or  ought  to  have  been,  in  possession  of  trust  funds 

available  for  payment  of  the  premiums.     Clack  v.  HoUand^ 

19  B.  262, 275. 

Lien  is  con-        The  right  of  a  trustee  to  a  lien  for  expenditure  is  confined 

pertyonwMch  ^  ^^^  ixinA.  in  respect  of  which  the  expenditure  is  incurred. 

S^S^r^    -^^^  V-  ^'^^K  6  App.  Gas.  855 ;  Jn  re  Earl  of  Winchikea's 

Policy  Trusts,  39  Oh.  D.  168. 

An  executor  carrying  on  business  under  a  will  has  no  right 
to  indemnity  out  of  the  general  assets  of  the  testator.  He  is 
confined  to  the  assets  appropriated  by  the  testator  to  carrying 
on  the  business.  Ex  parte  Garland,  10  Yes.  110;  £10  parte 
Richardson,  Buck,  202 ;  Cuibtish  v.  CtObush,  1  B.  184 ;  McNeiUie 
V.  Acton,  4  D.  M.  &  G.  745. 

A  trustee  of  two  legacies  has  no  right  to  indemnity  out  of 
the  fund  set  apart  to  answer  one  legacy  for  calls  on  shares 
in  an  unlimited  company,  which  have  been  appropriated  in 
respect  of  the  other  legacy.  Eraser  v.  Murdoch,  6  App.  Cas. 
855. 
Lien  is  A  trustee  of  a  term  of  years  in  land  who  was  bound  to  applv 

confined  to  •'  ,  ^*^  ^ 

property  8ub-  the  rents  (inter  alia)  in  paying  the  premiums  on  a  policy 
^  " '  effected  by  the  tenant  for  life  of  the  land  on  his  own  life,  and 
who,  the  rents  being  insufficient,  paid  a  premium  out  of  his 
own  moneys,  was  held  to  have  no  lien  on  the  policy-moneys  as 
against  the  tenant  for  life  for  the  premium  so  paid.  In  re 
Earl  of  WinchiUea's  Policy  Trusts,  39  Ch.  D.  168, 
Right  to  be         The  riffht  of  a  trustee  to  indemnitv  out  of  the  trust  fund 

indemnified  ^  i  i  • 

bybeneficiary.  must  be  distinguished  from  his  personal  right  of  indemnity  as 
against  a  cestui  que  trust,  at  whose  request  he  has  undertaken 
the  duties  of  trustee.  This  right  may  exist  though  there  is  no 
specific  trust  fund  out  of  which  he  can  be  indemnified.  Balsh 
V.  Hyham,  2  P.  W.  453;  Ex  parte  Chippendale,  4  D.  M.  & 
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6.  19 ;  Ldbouehere  v.  Tupper,  11  Moo.  P-  0.  198 ;  Jervis  v. 
Wdferstan,  18  Eq.  18 ;  Striekhnd  v.  Symons,  26  Ch.  Div.  245. 

Any  person  who  is  employed  by  a  trustee  in  reference  to  the  ^^Jj^^g^*^?^ 
trust  property,  or  who  at  his  request  has  advanced  money  to  right  of 
preserve  it,  is  subrogated  to  the  trustee's  right  of  indemnity.      ^^^^  ^' 
He  has  no  higher  right  than  the  trustee  himself  would  have 
bad,  and  is  aabject  to  all  equities  available  against  the  trustee. 
Todd  V.  Moorhouse,  19  Eq.  69 ;  Staniar  v.  Evans,  34  CL  D. 
470 ;  Patten  v.  Bond,  60  L.  T.  583. 

Creditors  of  an  executor  in  respect  of  debts  incurred  by  him 
in  carrying  on  the  testator's  business  are  subrogated  to  his 
right  of  indemnity.  They  only  stand  in  the  place  of  the 
executor.  Their  right  to  payment  out  of  the  assets  is  subject 
to  all  equities  of  the  beneficiaries  against  the  executor.  Eoi 
parte  Oarland,  10  Ves.  110 ;  Outhmh  v.  Ouibtiah,  1  B.  184;  JKb 
parte  Edmcmde,  4  D.  P.  &  J.  488,  498 ;  In  re  Johnson,  15  Oh. 
D.  548 ;  In  re  Evans,  34  Ch.  Div.  597 ;  Dowse  v.  G(yrton„  (1891) 
A.  C.  190. 

A  solicitor  employed  by  trustees  with  respect  to  the  trust  Solicitor 
estate  has  no  lien  on  the  trust  estate  for  his  costs.     WorrobU  v.  bj  trustees. 
Earford,  8  Ves.  4 ;  Hall  v.  Laver,  1  Ha.  571,  577 ;  Staniar  v. 
Evans,  34  Ch.  D.  471, 477. 

Owners  of  a  trade-mark  have  no  lien  on  goods  which  bear  a  Owners  of 
fraudulent  trade-mark  for  the  costs  of  proceedings  to  enforce 
their  rights.    Meet  v.  Pickering,  8  Ch.  Div.  379,  disapproving 
Upmann  v.  Elkan,  12  Eq.  140 ;  7  Ch.  130. 


Liens  for  Expenpitube  on  Another's  Pbopebtt. 

Expenditure  on  property  by  a  stranger,  or  liabilities  in- 
curred by  him  in  respect  of  it,  give  him  (in  the  absence  of  con- 
tract) no  lien  on  the  property  as  against  the  owner.  Burridge 
V.  Bow,  1  Y.  &  C.  C.  183;  In  re  Leslie,  23  Ch.  D.  552;  Falcke 
V.  Scottish  Imperial  Inswance  Co.,  34  Ch.  Div.  234 ;  Strutt  v. 
Tippett,  61  L.  T.  460 ;  62  L.  T.  475. 

It  is  immaterial  that  the  expenditure  is  for  the  preser-  Salvage 
vation  of  the  property.    The  doctrines  of  salvage  and  general  gWes  no  lien. 
average  are  doctrines  of  maritime  law,  and  apply  only  to  ships 
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and  goods  at  peril  on  sea.  Earifort  v.  Jonen,  1  Ld.  Baym. 
393;  Nicholson  y.  Chapman,  2  H.  Bl.  254;  CasteUain  y. 
Thompson,  13  C.  £.  N.  S.  105 ;  Aitehison  v.  Lohre,  4i  App.  Gas. 
765,  760;  Falche  y.  Scottish  Imperiai  Insurance  Co.,  34  Cb.  Diy. 
234. 

Although  expenditure  by  a  stranger  does  not  give  him  any 
active  lien,  the  Court  may  refuse  to  assist  the  owner  to  recoyer 
the  property,  except  on  the  terms  of  his  making  an  allowance 
for  the  expenditure.  See  per  Lord  Macnaghten  in  Peruvian 
Ouano  Co.  v.  Dreyfus  Brothers  &  Co.,  (1892)  A.  0. 170  n.,  174  n. 
ExpoQditore  Expenditure  on  property  or  liabilities  incurred  in  respect  of 
gfvMno^lTen.'  property  by  a  part  owner,  e.g.,  a  tenant  for  life,  give  him  no 
lien  on  the  property  as  against  the  other  owners.  Caldecott 
Y.  Brown,  2  Ha.  144 ;  Penndl  v.  Millar,  23  B.  172 ;  Floyer  y. 
Bankes,  8  Eq.  115 ;  Norris  y.  Caledonian  Inswa/nee  Co.,  8  Eq. 
127;  In  re  Leslie,  23  Ch.  D.  552. 

As  to  the  lien  of  mortgagees  for  expenditure  on  the  mort- 
gaged property,  see  QUI  v.  Downing,  30  L.  T  157. 
Expenditure       Expenditure  by  the  mortgagor  on  the  mortgaged  property 
y  mortgagor,  j^^  ^^^  gj^^  j^j^^^  ^^^  charge  upon  it  iu  priority  to  the 

mortgagee.  La/ngUm  y.  Langton,  7  D.  M.  &  G.  30,  41 ;  Saunders 
Y.  Dvrnnan,  7  Ch.  D.  825 ;  Fdlclce  y.  Scottish  Imperial  Insurance 
Co.,  34  Ch.  Diy.  234 ;  Drew  v.  Josolyne,  18  Q.  B.  Div.  590. 

Similarly,  a  mortgagor  paying  premiums  on  a  policy 
acquires  no  charge  against  the  mortgagee.  Faiehe  y.  Scottish 
Imperial  Insurance  Co.,  supra,  oyerruling  Shearman  y.  British 
Empire  Assurance  Co.,  14  Eq.  4 ;  see  also  Norris  y.  Caledonian 
Insurance  Co.,  8  Eq.  127. 

A  mortgagor  of  renewable  leaseholds  who  buys  the  re- 
yersion  is  not  entitled  to  a  lien  for  the  purchase-money  as 
against  the  mortgagee  of  the  lease.    Leigh  y.  Burnett,  29  Ch» 
D.  231. 
bypniBiie  ^^^  same  rule  applies  to  all  persons  claiming  under  the 

mortgagee,  mortgagor.  Thus,  a  second  mortgagee  in  possession  who 
expends  money  in  improving  or  protecting  the  mortgaged 
property,  has  no  lien  for  his  expenditure  against  the  first 
mortgagee.  Landowners  West  of  England  Co.  y.  Ashford,  16 
Ch.  D.  411,  433. 
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A  liquidator  of  a  company,  who,  under  the  sanction  of  the  bj  Uquidator 
Court,  spends  money  to  secure  a  fund  which  the  company  has  ^  ^"*P"^y* 
mortgaged,  has  no  claim  against  the  mortgagees  for  the  money 
spent.    Lee  &  Chapman's  Case,  30  Ch.  Diy.  216,  225 ;  see  In 
re  Ormerody  Orierson  &  Co.,  (1890)  W.  N.  217. 

And  an  equitable  mortgagee  of  a  reyersion,  in  the  purchase 
of  which  his  adyance  has  been  applied,  has  no  lien  as  against 
a  mortgagee  of  a  renewable  lease,  to  which  the  reyersion  is  an 
accretion.    Leigh  y.  Burnett,  29  Ch.  D.  231. 

As  to  how  far  a  consignee  of  a  West  Indian  estate  appointed  Consignee  of 
by  the  mortgagor  can  acquire  a  lien  as  against  the  mortgagee,  estate, 
see  Fraser  v.  Burgess,  13  Moo.  P.  C.  314 ;  Bertrand  v.  Davies, 
31  B.  429,  443. 

One  tenant  in  common  has  no  lien  on  the  share  of  another  Expenditure 
for  moneys  expended  on,  or  liabilities  incurred  in  respect  of,  ^^m^on. 
the  property  held  in  common.    Ex  parte  Young,  2  Y.  &  B. 
242 ;  Ex  parte  Harrison,  2  Bose,  76 ;  Green  v.  Briggs,  6  Ha. 
395,  401 ;  Kay  y.  Johnston,  21  B.  536,  oyerruling  Doddington 
y.  EaileU,  1  Ves.  S.  479. 

The  cases  must  be  distinguished  in  which,  in  a  partition 
action,  the  Court  will  not  allow  one  tenant  in  common  to  take 
the  benefit  of  improyements  and  repairs  done  by  another 
without  making  an  allowance  to  the  extent  to  which  the  yalue 
of  his  share  has  been  thereby  increased.  Swan  y.  Swan,  8 
Pri.  518  ;  Teasdale  t.  Sanderson,  33  B.  534 ;  Leigh  y.  DicJeeson, 
15  Q.  B.  Diy.  60 ;  In  re  Jones,  (1893)  2  Ch.  461 ;  In  re  Cook's 
Mortgage,  (1896)  1  Ch.  923. 

In  Ireland  a  different  doctrine  preyails  as  to  salyage  Irish  doc trino 
expenditure.  It  has  been  held  there,  on  the  authority  of  ex^ndi^ire. 
Pibbert  v.  Cooke  (1  S.  &  St.  552)  and  Dent  y.  Dent  (30  B. 
363),  that  the  Court  had  jurisdiction  to  giye  a  charge  to  a 
tenant  for  life  in  respect  of  salyage  expenditure.  OiUHand 
y.  Crawford,  I.  R.  4  Eq.  35 ;  Ferguson  y.  Ferguson,  17  L.  R 
Ir.  552 ;  see  In  re  De  Teissier's  Trusts,  (1893)  1  Ch.  159. 

Eyen  in  Ireland,  expenditure  by  a  stranger  giyes  him  no 
lien.  A  salyage  lien  can  only  be  obtained  by  a  person  who 
has  an  interest  in  the  property  salyed.  AngeU  y.  Bryan, 
2  J.  &  Lat.  763 ;  Fetherstone  y.  Mitchell,  11  Ir.  Eq.  35 ;  Locke 
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Y.  Evans,  11  Ir.  Eq.  52;  O'Oeran  v.  McSmney,  I.  B.  8  Eq. 
500 ;  O'Loughlin  v.  Bwyer^  13  L.  K.  Ir.  75. 
Lien  by  Expenditure  by  a  stranger  may  give  him  a  lien  on  the 

pnnciple  of  estoppeL 

In  order  that  this  principle  may  apply,  first,  the  stranger 
mnst  make  the  expenditure  in  the  erroneous  belief  that  he 
has  a  title  to  the  property  on  which  it  is  made,  and,  secondly, 
the  person  against  whom  the  estoppel  is  raised  must  know, 
(a)  that  the  stranger  acts  in  the  belief  that  he  has  a  title, 
and  Q>)  that  the  title  on  the  faith  of  which  he  is  acting  is 
a  bad  one.  East  India  Co.  v.  Vincent^  2  Atk.  83 ;  Barm  v. 
Spurrier,  7  Ves.  231 ;  Duke  of  Beaufort  y.  Patriclc,  17  B.  60 ; 
BUlwyn  t.  Llewelyn,  4  D.  P.  &  J.  517 ;  Unity  Banking  Asso^ 
eiation  v.  King,  25  B.  72 ;  Bamsden  v.  Dyson,  L.  R  1  H.  L. 
129 ;  Plimmer  v.  Mayor  of  Wellington,  9  App.  Cas.  699 ; 
Faicke  r.  Scottish  Imperial  Insv/ranee  Co.,  34  Ch.  Div.  234,  242. 
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CHAPTER  IX. 

LIEN  OF  BILL-HOLDEBS  T7NDER  A  DOUBLE  INSOLYENCT. 

"  Where,  as  between  the  drawer  and  the  acceptor  of  a  bill  of  Rule  in  ^  p. 

Warino  ^2 

exchange,  a  security  has  by  virtue  of  the  contract  between  them  Rose,  182 ; 
been  specifically  appropriated  to  meet  that  bill  at  maturity,  ^  ^* 

and  has  been  lodged  for  that  purpose  by  the  drawer  with  the 
acceptor,  then,  if  both  drawer  and  acceptor  become  insolvent, 
and  their  estates  are  brought  under  a  forced  administration, 
the  bill-holder,  though  neither  party  nor  privy  to  the  con- 
tract, is  entitled  to  have  the  specifically  appropriated  security 
applied  in  or  towards  payment  of  the  bill."  Eddis  on  the 
Bule  in  Ei^  parte  Wa/ringy  p.  5,  cited  by  Esher,  M.B.,  in  Ex 
parte  Dever,  14  Q.  B.  Div.  611,  620. 

The  rule  applies  although  the  bill-holders,  when  they 
discounted  the  bills,  had  no  knowledge  of  the  existence  of 
the  securities,  the  benefit  of  which  they  claim.  In  re  General 
Boning  Stock  Co.,  4  Ch.  423,  429. 

The  rule  apparently  does  not  apply  if,  on  taking  the 
account  between  the  drawers  and  the  acceptors,  the  balance 
is  against  the  drawers.    Hichie  &  Oo!s  Casey  4  Eq.  226. 

The  rule  applies,  not  only  where  a  security  is  appropriated  Rule  applies 
to  meet  a  particular  bill,  but  also  where  there  has  been  a  \^  general 
general  appropriation  of   securities  to  meet    all    the   bills  ^pp'^P"***®^ 
drawn  by  A.  upon  B.    City  Bank  v.  LucJciey  5  Ch.  773 ;  Ex 
parte  Dever,  (No.  2)  14  Q.  B.  Div.  611. 

As  to  what  amounts  to  a  specific  appropriation,  see  Inman 
V.  Clare,  Joh.  769 ;  Ex  parte  Ackroyd,  3  D.  F.  &  J.  726 ; 
TrinUngham  v.  Maud,  7  Eq.  201 ;  Ex  parte  Smart,  8  Oh.  220 ; 
Ex  parte  Gomez,  10  Ch.  639 ;  Ex  parte  Banner,  2  Ch.  Div. 
278;  In  re  Gothenburg  Commerciai  Co.,  29  W.  E.  358;  Ex 
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parte  Broad,  13  Q.  B.  Div.  740;  Ex  parU  Dever,  (No.  2) 

14  Q.  B.  Div.  611. 
Role  only  In  order  that  the  rule  may  apply,  there  must  be  a  double 

there  is  doable  iusolvenoy,  and  both  estates  must  be  in  course  of  administra- 
insolreacy.      ^-^^^  ^^  ^j^^  Court,  but  it  is  not  necessary  that  the  administration 

should  be  in  bankruptcy.  Powles  v.  Hargreaves,  3  D.  M.  &  G. 
430 ;  Eichie  &  Goh  Case,  4  Eq.  226,  231 ;  Ex  parte  General 
South  American  Co.,  10  Ch.  635 ;  Ex  parte  Oomez,  10  Ch.  639, 
647 ;  Ex  parte  Dever,  (No.  2)  14  Q.  B.  Div.  611. 

Until  the  double  insolvency  takes  place,  the  parties  to  the 
contract  under  which  the  securities  are  specifically  appropriated 
are  entitled  to  deal  with  them  as  they  think  fit.  The  bill- 
holders  are  only  entitled  to  securities  remaining  in  specie  at  the 
time  of  the  insolvency.  In  re  General  BoUing  Stoek  Co.,  4  Ch. 
423 ;  Ex  parte  Lamhton,  10  Ch.  405 ;  Ex  parte  Dever,  (No.  2) 
14  Q.  B.  Diy.  611 ;  see  Ex  parte  Carrick,  2  De  G.  &  Jo.  208. 
Rule  only  The  rule  does  not  apply  unless  the  bill-holders  have  a  right 

there  is  right  of   double  proof.    It  does  not  apply,  therefore,  where  the 
proo?  ^        depositee  has  not  accepted  the  bills.     Vaiighan  v.  SaUiday, 
9  Ch.  561. 

But  the  rule  is  not  confined  to  cases  where  the  right  of 
proof  is  on  the  bills.     It  has  been  applied  where  the  holder 
was  himself  the  drawer,  and  where  he  was  entitled  to  prove 
both  against  the  acceptor,  who  had  accepted  for  the  accommoda- 
tion of  a  firm  to  whom  the  drawer  of  the  bill  had  sold  goods, 
and  against  the  firm  for  goods  sold  and  delivered.    Ex  parte 
Smart,  8  Ch.  220. 
Rule  applied       The  rule  applies  although  the  securities  in  the  hands  of  the 
eec^ties  are  depositee  are  insufiScient  to  meet  the  whole  demand  of  the  bill- 
insufficient,     i^olders,  and  they  may  prove  against  the  insolvent  estates  for 
the  difference.    Powles  v.  Hargreaves,  3  D.  M.  &  G.  430 ;  In  re 
Barned^s  Banking  Co.,  10  Ch.  198 ;  see  Boyal  Bank  of  Scotland 
V.  Commercial  Bank  of  Scotland,  7  App.  Cas.  366. 

Where  the  drawers  and  acceptors  are  engaged  in  a  joint 
adventure,  the  right  of  the  bill-holders  is  subject  to  the  right 
of  the  joint  creditors  of  the  aggregate  of  the  two  firms  to  be 
paid  their  debts  out  of  the  aggregate  estate.  Ex  parte  Dew- 
hurst,  8  Ch.  965. 
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CHAPTER  X. 


LIENS  OBEATED  BY  JUDGMENTS. 


The  Judgments  Act,  1838  (1  &  2  Yict.  c.  110),  provides  in  Jadgments 
effect  (sect  13),  that  a  judgment  thereafter  entered  up  against  s.  is. 
any  person  in  any  of  the  superior  courts  at  Westminster  shall 
operate  as  a  charge  upon  all  real  property  to  which  he  shall 
then  or  afterwards  be  entitled  for  any  estate  or  interest,  or 
oyer  which  he  shall  have  any  disposing  power  for  his  own 
benefit,  and  shall  be  binding  as  against  him  and  all  persons 
claiming  under  him  or  whom  he  might  debar  from  any  interest 
in  the  property ;  and  every  judgment  creditor  shall  have  the 
same  remedies  in  a  court  of  equity  against  the  hereditaments 
charged  by  virtue  of  the  Act  as  he  would  be  entitled  to  in 
case  the  person  against  whom  such  judgment  shall  have  been 
so  entered  up  had  power  to  charge  the  hereditaments,  and  had 
by  writing  under  his  hand  agreed  to  charge  the  same  with  the 
amount  of  such  judgment  debt  and  interest  thereon. 

Sect  18  provides  that  all  decrees  and  orders  of  courts  of  S.  is. 
equity,  and  all  rules  of  courts  of  common  law,  and  all  orders 
of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sum 
of  money,  or  any  costs,  charges,  or  expenses,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  courts  of  common  law. 

An  order,  declaring  that  a  defendant  is  liable  to  make  What  orders 

ATA  vithiii 

good  to  an  estate  in  course  of  administration  in  another  suit  the  seotioii. 
a  specific  sum,  but  not  ordering  payment  of  that  sum  by  the 
defendant  (a),  an  order  for  payment  into  Court  (6),  an  order 
for  payment  of  costs  out  of  a  fund  in  Court  (c),  an  award  of 
money  by  an  arbitrator,  when  the  agreement  for  reference  has 
been  made  a  rule  of  Court  {d)  are  not,  but  a  decree  for  specific 
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performance,  ordering  the  defendant  to  pay  purchase-money, 

interest,  and  taxed  costs  (e),  and  an  order  directing  payment 

of  costs,  to  be  taxed,  by  one  person  to  another  (/),  are  within 

the  section,    (a)  Oamer  v.  BriggSy  27  L.  J.  Ch.  483.     (6) 

Wa/rd  V.  Shakeshafi,  1  Dr.  &  Sm.  269.    (c)  A.  G.  v.  Nethereote, 

11  Sim.  529 ;  In  re  MarsderCs  Estate,  40  Oh.  D.  475.    (i)  Jones 

V.  Wiaicms,  8  M.  &  W.  349.    (e)  Duke  of  Beaufort  v.  PhiUipa, 

1  De  G.  &  Sm.  321.     (/)   TayJor  v.  Boe,  (1894)  1    Ch. 

413. 

Judgment  A  judgment  creditor  takes  subject  to  all  equities.    His 

takes  subject  charge  under  this  Act  is  confined  to  such  interest  in  the 

to  equities,     ^ejii  charged  as  the  debtor  could  honestly  deal  with  at  the 

creation  of  the  charge.     WhUworth  v.  Qaugain,  3  Ha.  416 ; 

1  Ph.  728 ;  Beavan  v.  Earl  of  Oxford,  6  D.  M.  &  G.  507 ; 

Kinderley  v.  Jervis,  22  B.  1. 

Judgments         The  Judgments  Act,  1864  (27  &  28  Vict,  c  112),  provides 

'  (sect  1)  that  no  judgment,  statute,  or  recognizance  to  be 

entered  up  after  the  29th  of  July,  1864,  shall  affect  any  land 

(of  whatever  tenure)  until  such  land  shall  have  been  actually 

delivered  in  execution  by  virtue  of  a  writ  of  elegit  or  other 

lawful  authority  in  pursuance  of  such  judgment,  statute,  or 

recognizance. 

The  effect  of  the  Judgments  Act,  1864,  is  practically  to 
repeal  the  Judgments  Act,  1838,  in  regard  to  interests  in 
land  which  cannot  be  delivered  in  execution.  In  re  Hamilton, 
31  Oh.  Div.  291,  294;  Eood  Barrs  v.  Catheart,  (1895)  2 
Ch.  411. 
Delivery  by  The  return  of  the  sheriff  to  the  writ  is  delivery  in  execution 
within  the  Act.     Champneys  v.  Burland,  19  W.  B.  148. 

Where  two  judgment  creditors  issue  writs  of  elegit,  the 
writ  first  put  into  the  hands  of  the  sheriff  has  priority.  Giiest 
V.  Cowhridge  Bailway  Co.,  6  Eq.  619. 

After  an  extent  under  one  writ,  the  sheriff  can  take  nothing 
under  a  subsequent  writ.    Carter  v.  Hughes,  2  H.  &  N.  714. 

Delivery  in  execution  means  such  delivery  in  execution  as 
the  subject-matter  is  capable  of. 
^®^*^®'  A  writ  of  assistance,  or  sequestration,  or  the  appointment 

equitable        of  a  receiver  by  way  of  equitable  execution,  is  delivery  in 

execution. 
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ezecntion  within  the  section.    In  re  Bush,  10  Eq.  442 ;  Eatton 
Y.  Eaywood,  9  Ch.  229 ;   Welh  v.  Kilpin,  18  Eq.  298. 

A  receiver  is  regularly  appointed  by  way  of  equitable 
ezecutioDy  where  a  judgment  creditor  is  unable  to  reap  the 
benefit  of  his  judgment  at  law  by  reason  of  the  debtor's 
interest  being  equitable  only.  Neate  v.  Buke  of  Marlborough, 
3  My.  &  Cr.  407;  Rhodes  v.  Lord  Mostyn,  17  Jur.  1007; 
Anglo-Italio/n  Bank  v.  Bavies,  9  Oh.  Div.  275;  Gadogan  v. 
Lyrie  Theatre,  Limited,  (1894)  3  Ch.  338. 

A  receiver  will  be  appointed  by  way  of  equitable  execution, 
although  the  creditor  has  not  issued  a  writ  of  elegit.  Ex  parte 
Evans,  13  Oh.  Div.  252. 

A  receiver  has  also  been  appointed  by  way  of  equitable 
execution  where  the  debtor's  interest  was  legal,  but  there 
was  a  prior  equitable  incumbrancer.  In  re  Pope,  17  Q.  B. 
Div.  743. 

But,  as  a  rule,  equitable  relief  will  not  be  given  by  the 
appointment  of  a  receiver  where  the  creditor  is  able  to  issue 
execution  at  law.  In  re  Shephard,  43  Ch.  Div.  131,  136 ; 
Eolmes  v.  MtUage,  (1893)  1  Q.  B.  551 ;  Earris  v.  BeaucJiamp 
Bros.,  (1894)  1  Q.  B.  801. 

A  receiver  will  not  be  appointed  by  way  of  equitable 
execution  as  against  a  person  who  is  not  a  party  to  the  action. 
In  re  Shepha/rd,  43  Ch.  Div.  131. 

An  order  appointing  a  receiver  upon  his  giving  security 
operates  as  a  delivery  in  execution  as  at  the  date  when  it 
is  made,  if  it  is  afterwards  perfected  by  the  receiver  giving 
security.    Ex  parte  Evans,  13  Ch.  Div.  252. 

A  receiver  may  now  be  appointed  in  proper  cases  by  all 
divisions  of  the  High  Court  on  a  motion  or  summons,  without 
the  necessity  of  a  fresh  action  or  suit  on  the  judgment. 
Anglo-Italian  Bank  v.  Bavies,  9  Ch.  Div.  275 ;  Smith  v.  Cawdl, 
6  Q.  B.  Div.  75;  Salt  v.  Coop&r,  16  CL  D.  544;  In  re  Peace  dt 
Waller,  24  Ch.  Div.  405. 

In  exceptional  cases,  a  receiver  may  be  appointed  on  an 
ex  parte  application.  Minter  v.  Eent  and  General  Land  Society, 
72  L.  T.  186. 
Order  XLVI.  of  the  Eules  of  the  Supreme  Court  provides  Charging 
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orders  under   (rule  1)  that  an  order  charging  stock  or  shares  may  be  made 
loenu  Acts,     by  any  divisional  court  or  by  any  judge,  and  the  proceedings 
for  obtaining  such  order  shall  be  such  as  are  directed,  and  the 
effect  shall  be  such  as  is  provided  by  the  Acts  1  &  2  Yict.  c. 
110,  ss.  14  and  15,  and  3  &  4  Yict  c.  82,  &  1. 
Judgments         The  Judgments  Act>  1838  (1  &  2  Vict  c.  110),  provides 
8. 14.      '       (sect.  14)  that  a  charging  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been  entitled 
to  if  such  charge  had  been  made  in  his  favour  by  the  judgment 
debtor,  provided  that  no  proceedings  shall  be  taken  to  have 
the  benefit  of  such  charge  until  after  the  expiration  of  six 
calendar  months  from  the  date  of  such  order. 
Jodgments         The  Judgments  Act,  1840  (3  &  4  Vict,  c  82),  provides 
'  (sect.  1)  that  no  order  of  any  judge  as  to  any  stock,  funds, 
annuities,^or  shares  standing  in  the  name  of  the  accountant- 
general  of   the  Court  of  Chancery,  or  as  to   the  interest, 
dividends,  or  annual  produce  thereof,  shall  have  any  greater 
effect  than  if  such  debtor  had  charged  such  stock,  funds, 
annuities,  or  shares,   or  the  interest,  dividends,  or  annual 
produce  thereof,  in  favour  of  the  judgment  creditor  with  the 
amount  of  the  sum  to  be  mentioned  in  any  such  order. 

A  charging  order  may  be  made  under  the  Judgments  Act, 

1838,  sect.  14,  and  the  Judgments  Act,  1840,  sect  1,  on  the 

interest  of  any  judgment  debtor  in  any  government  stock, 

funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any  public 

company  in  England  (whether  incorporated  or  not),  standing 

in  his  name,  in  his  own  right,  or  in  the  name  of  any  person 

in  trust  for  him,  or  of  the  accountant-general  of  the  Court 

of  Chancery,  or  in  the  dividends,  interest,  and  annual  produce 

thereof. 

**  In  his  own        As  to  the  meaning  of  "  in  his  own  right,"  see  CUll  v.  Con- 

'^^^*"  tinentdl  Gas  Co,,  L.  E.  7  Ex.  332 ;  Be  Elakdy  Ordnance  Co., 

25  W.  E.  Ill;  Cooper  v.  Griffin,  (1892)  1  Q.  B.  740;  Eowwrd 

V.  Sadlery  (1893)  1  Q.  B.  1. 

"  In  teoBt  As  to  the  meaning  of  "  in  the  name  of  any  person  in  trust 

for  him,"  see  Cragg  v.  Taylor,  L.  E.  9  Ex.  131;  Dixon  v. 

Wrench,  L.  E.  4  Ex.  154. 

Charging  The  Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  sect  23, 
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enables  the  Court,  on  the  application  by  summons  of  any  orders  under 
judgment  creditor  of  a  partner,  to  make  an  order  charging  ^L^^^®'* 
that  partner's  interest  in  the  partnership  property  and  profits  1^<>- 
with  payment  of   the  amount  of   the  judgment  debt  and 
i  nterest  thereon. 

Under  this  section  the  Court  has  a  jurisdiction  to  direct 
accountSi  but  the  jurisdiction  ought  not  to  be  exercised  except 
in  special  circumstances.  Brown,  Janson  dt  Co.  v.  H'utchinson 
&  Co.,  (1895)  2  Q.  B.  126. 

The  Court  has  power,  under  its  general  jurisdiction,  to  make  Charging 
a  charging  order  on  cash  standing  to  the  credit  of  the  debtor  ^enj  ^^^^ 
in  an  action  in  the  Chancery  Division.    Brereton  v.  Edwards,  J«rifldicti<m. 
21  Q.  B.  Div.  488. 

A  charging  order  is  confined  to  the  debtor's  beneficial  Charging 
interest  in  the  property  charged,  and  is  subject  to  all  equities  to  eqniti^ 
available  against  him  when  the  order  nisi  is  made.    8coU  v. 
Lord  Eastings,  4  E.  &  J.  633;  QiU  v.  Contin&nial  Oas  Co., 
L.  B.  7  Ex.  332 ;  Be  Bell,  54  L.  T.  370 ;  In  re  Leavedey, 
(1891)  2  Ch.  1. 

A  charging  order,  when  made  absolute,  takes  effect  as  from 
the  date  of  the  order  nisi.  JSaly  v.  Barry,  L.  B.  3  Ch.  452 
(correcting  Wa/rharton  v.  HiU,  Kay,  470) ;  Brereton  v.  Edwards, 
21  Q.  B.  Div.  488. 

Where  notice  of  a  charging  order  nisi  has  been  given  to  the 
Paymaster-General,  it  is  unnecessary  to  obtain  a  stop-order. 
Brereton  v.  Edwards,  21  Q.  B.  Div.  488. 

A  charging  order  can  only  be  given  for  an  ascertained 
sum,  and  not  for  costs,  charges,  and  expenses,  until  they  have 
been  taxed.  Jones  v.  Williams,  8  M.  &  W.  349 ;  Chadwick  v. 
Holt,  8  D.  M.  &  G.  584;  Widgery  v.  Tepper,  6  Ch.  Div. 
364. 

A  chargiug  order  may  be  validly  made  upon  property  of  a  charging 
lunatic,  but  it  does  not  deprive  the  Court  of  its  power  toj^jj^^ 
dispose  for  the  benefit  of  the  lunatic  of  the  funds  under  its  property, 
control  and  belonging  to  him  when  the  order  is  made.    Home 
V.  Potmtain,  23  Q.  B.  D.  264 ;  In  re  Leavesley,  (1891)  2  Ch.  1 ; 
In  re  Plenderleith,  (1893)  3  Ch.  332. 

A  charging  order  cannot  be  obtained  upon  a  judgment  for 
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a  debt  which  was  not  due,  e.g.  money  lent  to  an  infant    In  re 
Onslow's  Trusts,  20  Eq.  677. 
Garniahee  Order  XLV.,  rule  1,  of  the  Eules  of  the  Supreme  Court, 

orders.  •  i  /*.  i 

provides,  in  effect,  that  the  Court  or  a  judge  may,  upon  the 
ex  parte  application  of  any  person  who  has  obtained  a  judg- 
ment or  order  for  the  recovery  or  payment  of  money,  order 
that  all  debts  owing  or  accruing  from  any  third  person 
indebted  to  the  debtor  liable  under  such  judgment  or  order 
(thereinafter  called  the  garnishee)  to  such  debtor,  shall  be 
attached  to  answer  the  judgment  or  order. 
Eule  2  provides — 
'  Service  of  an  order  that  debts,  due  or  accruing  to  a  debtor 

liable  under  a  judgment  or  order,  shall  be  attached,  or  notice 
thereof  to  the  garnishee,  in  such  manner  as  the  Court  or  judge 
shall  direct,  shall  bind  such  debts  in  his  hands, 
or^^^in  "^^  As  to  the  meaning  of  "  debts  owing  or  accruing,"  see  Jones 
V.  ThompsoUyK  B.  &  E.  63 ;  BiehardsonY. Elmit,  2  C.  P.  D.  9; 
HaU  V.  Pritchett,  3  Q.  B.  D.  215 ;  Howell  v.  Metropolitan  District 
By.  Co.,  19  Ch.  D.  506. 

A  garnishee  order  cannot  be  made  on  money  in  Court. 
Stevens  v.  Phelips,  10  Ch.  417 ;  Dolphin  v.  Layton,  4  C.  P.  D. 
130. 

A  garnishee  order  nisi,  when  served  on  the  garnishee, 
creates  a  lien  on  the  debt,  and  the  garnishor  is,  as  from  that 
time,  a  secured  creditor  of  the  judgment  debtor  within  the 
Bankruptcy  Act,  but  the  judgment  creditor  is  not  entitled 
to  recover  payment  from  the  garnishee  until  the  order  is  made 
absolute.  Holmes  v.  TtUton,  5  E.  &  B.  65 ;  Emarmei  v.  Bridger, 
L.  E.  9  Q.  B.  286 ;  Ex  parte  Joselyne,  8  Ch.  Div.  327 ;  In  re 
Stanhope  SiVcstons  Collieries  Co.,  11  Ch.  Div.  160. 

A  garnishee  order  does  not  effect  a  transfer  of  the  debt. 
The  garnishor  does  not  become  a  creditor  of  the  garnishee. 
Chatterton  v.  Watney,  17  Ch.  Div.  259 ;  In  re  Combined  Weigh- 
ing Machine  Co.,  43  Ch.  Div.  99. 
Garniahee  A  garnishee  order  binds  only  so  much  of  the  debt  due  from 

to  equitiea.  the  garnishee  as  the  judgment  debtor  can  honestly  deal  with 
at  the  time  of  the  service  of  the  order  nisi.  Hirsch  vr  Coates, 
18  C.  B.  757 ;  In  re  General  Horticultural   Co.,  32  Ch.  D. 
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512 ;  Baddey  v.  ConsolidcUed  Bank,  34  Ch.  D.  536 ;  38  Ch.  Div. 
238 ;  Eancook  v.  Smith,  41  Oh.  Div.  456 ;  Davis  v.  Freethy,  24: 
Q.  B.  Div.  519. 

Henc6|  it  is  postponed  to  an  equitable  charge  on  the 
garnished  debt,  no  notice  of  which  has  been  given  to  the 
garnishee.    In  re  Oeneral  Horticultural  Co.,  supra. 

An    order,  appointing    a    receiver    by   way  of   equitable  Beceirer 

Dv  ^vft^  or 

execution  of  a  debt  or  fund  in  the  hands   of  trustees,  does  equitable 
not  create  a  charge  or  lien  on  the  fund,  although  notice  of  ®^®®^*^®°- 
the  order  is  given  to  the  debtor  or  trustees.    In  re  IHekinson, 
22  Q.  R  Div.  187;  Flegg  v.  Prentis,  (1892)  2  Ch.  428;  In  re 
Potts,  (1893)  1  Q.  B.  648 ;  TyrreU  v.  Painton,  (1895)  1  Q.  B. 
202,  206. 

The  Bankruptcy  Act,  1883  (46  &  47  Vict  c.  52),  restricts.  Bankruptcy 
in  certain  cases,  the  rights  of  creditors  under  an  execution  80!^45, 46.' 
or  attachment,  as  against  the  trustee  in  bankruptcy  of  the 
debtor  (see  sects.  45,  46). 

An  order  nisi  charging  shares  under  the  Judgments  Act, 
1838,  is  not  within  sect.  45.  In  re  Hutchinson,  16  Q.  B.  D. 
515. 

Gramishee   orders  (a)  and    charging    orders    (b)  are    not  S.  49. 
**  dealings  or  transactions  "  within  sect.  49  of  the  Bankruptcy 
Act,  1883,  and  are  therefore  not  protected  by  that  section,    (a) 
Ex  parte  Piliers,  17  Ch.  Div.  653 ;  (6)  In  re  ff Shea's  Settlement, 
(1895)  1  Oh.  325 ;  Wild  v.  Southwood,  75  L.  T.  388. 
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CHAPTER  XI. 

STATCTOBT  LIEN  OF  SOUOITOBS. 

Solioiton       The  Solicitois  Act,  1860  (23  &  24  Vict  c.  127),  provides— 

Aet   1860 

B.  28.      '  ^^^  2S*  I^  every  case  in  which  an  attorney  or  solicitor 

shall  .be  employed  to  prosecute  or  defend  any  sait,  matter, 
or  proceeding  in  any  court  of  justice,  it  shall  be  lawful  for 
the  Court  or  judge,  before  whom  any  such  suit,  matter,  or 
proceeding  has  been  heard  or  shall  be  depending,  to  declare 
such  attorney  or  solicitor   entitled   to  a  charge  upon  the 
property  recovered  or  preserved ;  and  upon  such  declaration 
being  made  such  attorney  or  solicitor  shall  have  a  charge 
upon  and  against  and  a  right  to  payment  out  of  the  property, 
of  whatsoever  nature,  tenure,  or  kind  the  same  may  be,  which 
shall  have  been  recovered  or  preserved  through  the  instru- 
mentality of  any  such  attorney  or  solicitor,  for  the  taxed 
costs,  charges,  and  expenses  of  or  in  reference  to  such  suit, 
matter,  or  proceeding ;  and  it  shall  be  lawful  for  such  Court 
or  judge  to  make  such  order  or  orders  for  taxation  of  and 
for  raising  and  payment  of  such  costs,  charges,  and  expenses 
out  of  the  said  property  las  to  such  Court  or  judge  shall 
appear  just  and  proper;  and  all  conveyances  and  acts  done 
to  defeat,  or  which  shall  operate  to  defeat,  such  charge  or 
right  shall,  unless  made  to  a  bond  fide  purchaser  for  value 
without  notice,  be  absolutely  void  and  of  no  effect  as  against 
such  charge  or  right:  Provided  always,  that  no  such  order 
shall  be  made  by  any  such  Court  or  judge  in  any  case  in 
which  the  right  to  recover  payment  of  such  costs,  charge&, 
and  expenses  is  barred  by  any  Statute  of  Limitations. 

Sect.  3  of  The  Legal  Practitioners  (Lreland)  Act,   1876 
(39  &  40  Yict.  c.  44),  is  identical  with  this  section. 
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The  solicitor  must  be  employed  by  a  party  to  the  proceed-  "Employed." 
ings.     Oreer  v.  Youngy  24  CL  Div.  545 ;  Macfarlane  v.  Lister ^ 
37  Oh.  Div.  88. 

Thns,  the  town  agent  of  the  country  solicitor  who  is  em- 
ployed cannot  obtain  a  charging  order.  Macfarlane  v.  Lister, 
37  Oh.  Div.  88. 

As  to  the  rights  of  town  agents  apart  from  the  Act,  see 
Peatfield  v.  Barlow,  8  Eq.  61 ;  CocTcayne  v.  Harrison,  15  Eq, 
298 ;  Lawrence  v.  Fletcher,  12  Oh.  D.  858. 

A  solicitor  is  employed  within  the  Act  if  he  is  employed  by 
a  next  friend  on  behalf  of  an  infant  who,  when  he  comes  of 
age,  adopts  the  proceedings.  Baile  v.  Bails,  13  Eq.  497 ;  see 
Bmser  v.  Bradshaw,  30  L.  J.  Oh.  159 ;  4  Giff.  260 ;  on  appeal, 
9  Jur.  N.  S.  1048 ;  10  W.  E.  481 ;  Pritchard  v.  Roberta,  17  Eq. 
222. 

A  charging  order  cannot  be  made  for  costs  of  an  arbitration.  '*In  any  ooort 
MaefarUne  v.  Lister,  37  Oh.  Div.  88.  of  jnstloe." 

The  power  to  make  an  order  is  discretionary,  and  will  not ''It  shall 

1)6  lawful." 

be  exercised  where  the  application  is  made  after  a  great  lapse 
of  time.  Harrison  v.  Harrison,  13  P.  Div.  180, 185 ;  Boche  v. 
Boche,  29  L.  R  Ir.  339. 

As  to  procedure  under  the  section,  see  p.  551. 

A  solicitor  will  not  be  given  a  charging  order  if  his  client  is 
solvent  and  able  to  pay  him  (a) ;  or  where  the  solicitor  has, 
pending  the  action,  accepted  a  security  for  his  costs  on  the 
fund  to  be  recovered  (6).  (a)  Harrison  v.  Cornwall  Minerals 
By,  Co.,  53  L.  J.  Oh.  596 ;  JacTcson  v.  Smith,  53  L.  J.  Oh.  972  ; 
Harrison  v.  Harrison,  13  P.  Div.  180.  (J)  Groom  v.  Cheese- 
Wright,  (1895)  1  Ch.  730. 

Where  costs  in  a  suit  have  been  ordered  to  be  paid  to  a 
solicitor  personally  out  of  a  fund  in  Oourt,  he  cannot  after- 
wards obtain  a  charging  order,  unless,  subsequently  to  the 
order,  he  has  been  discharged  by  his  client.  In  re  Viney's 
Trust,  18  L.  T.  N.  S.  853 ;  Pilcher  v.  Arden,  7  Oh.  D.  318. 

A  charging  order  may  be  made  in  favour  of  a  solicitor 
though  he  has  ceased  to  be  solicitor  before  judgment  was 
delivered.  Clover  v.  Adams,  6  Q.  B.  D.  622 ;  In  re  Wadsworth, 
29  Oh.  D.  517. 
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"  Such 
solicitor." 


Charge  not 
confined  to 
client's 
interest 


The  right  to  a  charging  order  may  be  enforced  by  the 
personal  representative  of  the  solicitor  (a),  or  by  an  assignee 
of  the  costs  due  (6).  (a)  Baile  y.  Baile,  13  Eq.  497 ;  (b)  Briseoe 
V.  Briscoe,  (1892)  3  Oh.  543. 

Where  several  solicitors  are  employed  in  the  course  of 
proceedings,  they  rank  for  costs  inversely  to  the  order  of  their 
employment.  The  solicitor  who  is  employed  when  the  fund 
ip  recovered  is  entitled  to  a  charge  in  priority  to  his  prede- 
cessor. CormaeJe  v.  Beidy,  3  De  G.  &  Jo.  157 ;  In  re  WadS" 
im-th,  34  Ch.  D.  155 ;  In  re  Knight,  (1892)  2  Ch.  368. 

The  charge  is  not  necessarily  confined  to  the  interest  of  the 
party  who  employs  the  solicitor.  Where  property  is  recovered 
or  preserved  by  reason  of  the  employment  of  a  solicitor,  he 
will  be  given  a  charge  as  against  all  persons  for  whose  benefit 
it  is  recovered  or  preserved,  although  bis  client  has  only  a 
partial  or  even  no  interest  in  it,  and  although  some  of  the 
persons  interested  in  it  are  not  parties  to  the  action,  or  are 
infants.  Bailey  v.  Birehall,  2  H.  &  M.  371 ;  BvJley  v.  BuUey, 
8  Ch.  Div.  479  (doubting  Berrie  v.  Ecnoitty  9  Eq.  1);  Greer  v. 
Young,  24  Ch.  Div.  545 ;  Charlton  v.  Charlton,  49  L.  T.  267 ; 
Shevlin  v.  McOrane,  17  L.  B.  Ir.  271 ;  Jaehson  v.  Smith,  53 
L.  J.  Ch.  972 ;  Be  Nicholas  dt  Paine,  61  L.  T.  87 ;  Keeson  v. 
Lusmoore,  61  L.  T.  199 ;  PelsaU  Coal  Co.  v.  L.  &  N.  W.  By.  Co., 
8  Ey.  &  Can.  Tr.  Cas.  146 ;  Scholey  v.  Peck,  (1893)  1  Ch.  709. 

Where  a  solicitor  is  given  a  charge  upon  the  beneficial  interest 
of  his  client  in  trust  property,  the  charge  is  subject  to  the 
right  of  the  trustees  to  impound  the  beneficial  interest  in 
satisfaction  of  breaches  of  trust  FaithfuU  v.  Ewen,  7  Ch.  Div. 
495,  499 ;  In  re  EarraU,  52  L.  J.  Ch.  435 ;  53  L.  J.  Ch.  505. 

Where  a  charging  order  is  made  upon  property  in  which 
several  parties  are  interested,  the  Court  has  no  jurisdiction  to 
throw  the  charge  upon  the  interest  of  a  person  whose  default 
has  led  to  the  costs  being  incurred.  Catlow  v.  Catlow,  2  C.  P.  D. 
362. 
«  Property;*  A  charge  cannot  be  given  on  property  not  under  the  control 
of  the  Court.    Savage  v.  James,  I.  E.  9  Eq.  357. 

Property  here  includes  property  of  all  kinds,  real  and  per- 
sonal, corporeal  and  incorporeal,  in  possession  and  in  remainder 
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or  reversion.  BirehdU  v.  Pugithy  L.  R.  10  0.  P.  397 ;  FooMm  v. 
Gadcoigne,  9  Oh.  654,  660 ;  Ballow  v.  Oarrold,  14  Q.  B.  Div. 
543,546. 

Money  received  by  way  of  compromise  is  subject  to  the  Money 
solicitor's  lien.    Davies  v.  LowndeSy  3  C.  B.  808,  823 ;  White  v.  by  way  of 
Pea/rce,  7  Ha.  276 ;  Slater  v.  Mayor  of  Stmderland,  33  L.  J.  Q.  B.  «>°^P~">i««' 
37 ;  Boss  v.  Buxton,  42  Oh.  D.  190. 

A  charging  order  may  be  made  on  an  annuity,  settled  to  the 
separate  use  of  a  married  woman,  without  power  of  anticipation. 
In  re  Keane,  12  Eq.  115. 

A  gross  or  annual  sum  payable  to  a  divorced  wife  by  her 
late  husband,  under  sect.  32  of  the  Divorce  and  Matrimonial 
Causes  Act,  1857,  is  property  within  the  Act.  Harrison  v. 
Harrison,  13  P.  Div.  180. 

But  the  charge  does  not  extend  to  alimony  pendente  lite  Alimony 
which  has  been  paid  over  to  the  wife's  solicitor  for  the  purpose  ^'*"**^'^ 
of  her  maintenance.    Leete  v.  Leete,  48  L.  J.  Mat.  61 ;  Cross  v. 
Crossy  43  L.  T.  533,  distinguishing  Ex  parte  Bremner,  1  P.  &  D. 
254. 

Property  is  recovered  where  the  plaintiff  claims  property  "Recovered." 
and  establishes  a  right  to  its  ownership.    Jones  v.  Frost,  7  Ch. 
773 ;  Foxon  v.  Oascoigne,  9  Oh.  654. 

Where  judgment  is  obtained  in  an  action  of  detinue  and 
execution  issued  without  result,  the  plaintiff's  solicitor  in  the 
action  is  entitled  to  a  charging  order  upon  the  property,  if  it 
subsequently  comes  into  the  hands  of  his  client.  Cathw  v« 
Catlaw,  2  C.  P.  D.  362. 

Where  an  action  was  brought  by  beneficiaries  against  trustee 
A.  in  respect  of  breaches  of  trust  for  which  he  was  liable  with 
his  co-trustee  B.,  and  new  trustees  were  appointed  in  the  action, 
to  whom  a  dividend  was  paid  out  of  B.'s  estate,  which  was 
being  administered  by  the  Court,  it  was  held  that  the  dividend 
was  not  recovered  in  the  action,  there  being  no  evidence  that 
A.  would  have  misapplied  it,  if  it  had  been  paid  to  him.  Chreer 
V.  Young,  24  Ch.  Div.  545. 

The  defendant  to  an  action  presented  a  petition  in  bank- 
ruptcy against  the  plaintiff,  and  the  registrar  in  bankruptcy 
ordered  300Z.  to  be  brought  into  Court  by  the  plaintiff  to  abide 
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the  ordera  of  the  Banknipicj  Court  The  action  was  referred, 
and  the  order  of  reference  proTided  that  the  arbitrator  was  to 
determine  what  should  be  done  with  the  3001.  He  ordered  it 
to  be  paid  out  to  the  phuntiC  It  was  held  that  it  was  not 
recovered  or  preaerred  by  the  acti<Mi.  Pien(m  r.  Knuirford 
Ettaie$  Co^lZQ^B.  Diy.  666. 

Honej  paid  into  Court  bj  a  defendant  as  a  condition  of 
leaye  to  defend  is  reooyered  bj  the  plaintiff,  although  before 
judgment  the  parties  enter  into  a  ooUusiye  compromiae.  Moaoom 
r.  Sheppard,  24  Q.  R  D.  627. 

Monej  paid  into  Court  bj  a  defendant  with  a  denial  of 
liability  and  taken  out  by  the  plaintiff  is  reooTered  within  the 
Act  (a).  It  is  not  recoyered,  if  the  plaintiff  proceeds  with  his 
action,  and  only  part  of  the  money  in  Court  becomes  payable 
to  him  (b).  (a)  Clover  t.  Adams,  6  Q.  B.  D.  622 ;  Emden  v. 
Carie,  19  Ch.  IHt.  311.  (b)  WeOaoott  v.  Bevan,  (1891)  1  Q. 
B.774 

Costs  paid  under  order  of  the  Court  below,  and  ordered  by 
the  Court  of  Appeal  to  be  refunded,  are  recovered  within  the 
Act    Quy  T.  Churehia,  35  Ch.  Div.  489. 

The  attorney  of  the  master  of  a  ship  in  a  suit  for  wages  and 
disbursements  against  the  registered  owner  was  given  a  charge 
on  certain  shares  in  the  ship,  which  the  master  had  agreed  to 
purchase,  for  the  amount  recovered  in  the  suit  Philippine, 
L.  B.  1  A.  &  E.  309;  see  PdMll  Coal  Co.  v.  L.  d  N.  W.  By. 
Co,,  8  By.  &  Can.  Tr.  Cas.  146. 
*  Prasenred."  Property  is  preserved  where  the  right  of  the  defendant  to 
its  ownership  is  disputed,  and  that  right  has  been  vindicated 
by  the  proceedings.  Seholefield  v.  Lochwood,  7  Eq.  83 ;  Fooum 
v.  Gascaigne,  9  Ch.  654. 

Where  property  is  not  properly  taken  care  of,  but  is  liable 
to  destruction  or  attack  by  third  persons,  proceedings  taken 
by  a  plaintiff  may  result  in  its  preservation.  Foscon  v.  Gas- 
coigne,  9  CL  654. 

As  to  the  preservation  of  property  by  an  administration 
suit,  see  Bails  v.  Baile,  13  Eq.  497,  508 ;  PinkerUm  v.  Easton, 
16  Eq.  490. 

The  appointment  of  a  receiver  upon  an  interlocutory  motion 
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before  decree  has  been  held  to  be  a  preservation  of  the 
property  over  which  he  was  appointed.  Twynam  v.  Porter,  11 
Eq.  181. 

Money  paid  into  Court  by  a  plaintiff  as  a  security  for  the 
defendant's  costs  is  not  preserved  in  the  action,  if  the  plaintiff 
succeeds.    In  re  Wadsworth,  29  Ch.  D.  517. 

Where  a  suit  relates  to  some  incident  to  property,  e.g.  a  Suit  relating 
right  of  way  or  other  easement,  which  the  plaintiff  seeks  to     ^*^°^ 
establish,  no  property  is  recovered  if  the  plaintiff  establishes 
his  claim,  and  no  property  is  preserved  if   the  defendant 
succeeds  in  resisting  it    Faxon  v.  Oaseoigne,  9  Ch.  654. 

A  charging  order  can  only  be  made  for  taxed  costs.     Where  "Taxed 
a  solicitor  delivered  his    bill    in  March,  1871,  obtained  a 
charging  order  on  a  fund  in  Court  in  January,  1873,  and 
applied  for  payment  out  in  April,  187^  it  was  held  that  his 
costs  must  be  taxed.    De  Bay  v.  Oriffin,  10  Ch.  291. 

The  charge  will  be  confined  to  the  costs  of  the  particular ''Snchsnit, 
action  in  which  the  property  is  recovered  or  preserved.    HdU  prooeeding." 
V.  Laver,  1  Ha.  571,  577 ;  Ex  parte  Thonipaon,  3  L.  T.  N.  S. 
317;  Wilson  r.  Bound,  4:  GiS.  416. 

The  charging  order  must  be  limited  to  costs  properly 
incurred  for  the  recovery  or  preservation  of  the  property. 
Emden  v.  Carte,  19  Ch.  Div.  311 ;  Mackenzie  v.  Mackintosh,  64 
L.  T.  318,  706. 

The  effect  of  the  decisions  has  been  to  give  this  proviso  a ''All  con- 
retrospective  operation,  and  to  postpone  all  persons,  who,  with  and  acts." 
notice  of  an  action,  took  an  interest  in  property,  the  subject 
of  the  action,  to  the  solicitor's  claim  for  costs.    Some  doubt 
has  been  thrown  on  these  decisions  by  expressions  in  North 
V.  Stevxirt,  15  App.  Cas.  452. 

An  assignee  who  has  notice  that  the  subject-matter  of  the  Assignments 

11.  i.         .    .    ,  ■!       1        of  subject- 

assignment  IS  the  subject-matter  of  a  suit  is  deemed  to  have  matter  of 

notice  of    the  existence  of  the  solicitor's  right  to  a  lien.***  ^^' 

Faithfidl  v.  Ewen,  7  Ch.  Div.  495 ;  Cole  v.  Eley,  (1894)  2  Q. 

B.  180,  350. 

Thus,  assignments  of  a  reversionary  interest  in  property,  a 

previous  sale  of  which  the  assignor  is  seeking  to  set  aside  (a) ; 

of  a  beneficial  interest  under  the  will  of  a  testator,  whose 
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estate  is  being  administered  by  the  Court  (h) ;  of  the  equity  of 
redemption  in  lands^  the  subject  of  a  redemption  action  (c) ;  of 
moneys  payable  under  the  terms  of  a  compromise  in  an  action 
(d),  have  been  held  void  as  against  a  charging  order  subse- 
quently obtained  by  the  solicitor  of  the  assignor,  (a)  Jones  v. 
Frosty  7  Ch.  773.  (J)  Faithfull  v.  Ewm,  7  Oh.  Div.  495.  (o) 
MacfarUne  v.  ListWy  37  Ch.  Div.  88.  (d)  Cole  v.  Eley,  (1894) 
2  Q.  B.  180,  350;  Paris,  (1896)  P.  77. 

The  solicitor  may,  by  his  conduct  at  the  time  of  the  assign- 
ment, be  estopped  from  enforcing  his  charge  against  the 
assignee.  Compare  Faithfull  v.  Ewen,  7  Ch.  Div.  495,  with 
Maefarlane  v.  Lister,  37  Ch.  Div.  88. 

A  charging  order  on  the  proceeds  of  sale  of  a  ship  is  subject 
to  all  maritime  liens  which  could  have  been  enforced  in  the 
suit  by  third  persons,  but  has  priority  over  a  lien  enforceable 
by  the  client.  Livietta,  8  P.  D.  209,  explaining  Sdblomsten, 
L.  R.  1  A.  &  E.  293;  Eeinrieh,  L.  R.  3  A.  &  E.  505. 

All  claims  of  creditors  against  property  under  the  jurisdic- 
tion of  the  Court  at  the  time  when  the  charging  order  is  made 
are  postponed  to  the  claim  of  the  solicitor.  Shippey  y.  Qrey, 
49  L.  J.  Q.  B.  524 ;  BaUow  v.  QarroU,  14  Q.  B.  Div.  543 ; 
In  re  SuffieU  &  Watts,  20  Q.  B.  Div.  693. 

A  charging  order  nisi  on  a  fund  in  Court  (a),  a  garnishee 
order  n/id  on  a  fund  in  Court  (&),  on  moneys  in  the  hands  of 
a  receiver  in  an  action  (c),  on  a  judgment  debt  {d),  on  an 
execution  in  the  hands  of  a  sheriff  {e\  and  a  claim  of  a  land- 
lord for  payment  of  rent  out  of  moneys  in  the  hands  of  a 
receiyer  in  an  action  (/),  are  postponed  to  a  subsequent 
charging  order  under  the  Solicitors  Act.  (a)  Haymes  y. 
Cooper,  33  B.  431.  (6)  /«/  Davis,  L.  R.  2  A.  &  E.  1. 
(c)  Earner  y.  QiUs,  11  Ch.  D.  942, 945.  {d)  BirchaU  y.  Pugin, 
L.  R.  10  0.  P.  007;  Leader,  L.  R.  2  A.  &  E.  314;  EisdeU  y. 
Coningham,  28  L.  J.  Ex.  213 ;  Shippey  y.  Orey,  49  L.  J.  Q.  B. 
524.  (e)  Balhw  y.  QarrM,  13  Q.  B.  D.  543 ;  14  Q.  B.  Div. 
543.    (/)  In  re  Suffield  &  Watts,  20  Q.  B.  Div.  693. 

A  charging  order  under  the  Solicitors  Act  does  not  avoid 
a  preyious  aiFrestment  ad  ftmdandam  jurisdictionem  in 
Scotland  of  a  judgment  debt  due  to  the  solicitor's  client 
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from  a  domiciled  Scotchman.    North  v.  Stewart^  15  App.  Oas. 
452, 


Order  LXV.,  rule  14,  provides —  Order  LXV., 

A  set-oflf  for  damages  or  costs  between  parties  may  be 
allowed,  notwithstanding  the  solicitor's  lien  for  costs  in  the 
particular  cause  or  matter  in  which  the  set-off  is  sought. 

As  to  set-off  of  damages  recovered  in  different  actions,  see  Set-off  of 
Ex  parte  Cleland,  L.  E.  2  Ch.  808 ;  In  re  Bank  of  Hindustan,  ^J^ 
L.  R  3  Ch.   125 ;    Mercer  v.  Graves,  L.   R  7  Q.  B.  499 ;  in  different 
EdAJoards  v.  Hope,  14  Q.  B.  Div.  922. 

Where  a  claim  and  counterclaim  are  founded  upon  the 
same  contract,  the  amounts  recovered  in  both  may  be  set  off 
without  regard  to  the  solicitor's  lien.  Westacott  v.  Bevam,, 
(1891)  1  Q.  B.  774 ;  ;.but  see  Stumore  v.  Campbell,  (1892)  1 
Q.  B.  314,  317. 

Costs  arising  in  the  same  action  will  be  set  off  without  Set-off  of 
regard  to  the  solicitor's  lien.     Bawtree  v.  Watson,  2  Kee.  713 ;  game  action- 
Oattdl  V.  Simons,  6  B.  304 ;  BolaHs  v.  Buee,  8  Ch.  D.  198 ; 
Pringh  v.  Oloag,  10  Ch.  D.  676 ;  McCcyrmaek  v.  Boss,  (1894) 
2  I.  R.  545. 

The  Court  will  not  allow  costs  in  different  actions  to  be  No  set-off 
set  off  to  the  prejudice  of  the  solicitor's  lien.    Wright  v.  Mudie,  different 
1  Si.  &  St  266 ;  Collett  v.  Preston,  15  B.  458 ;  Throchnwrton  *^*^°"^- 
V.  Crowley,  L.  R.  3  Eq.  196 ;  Ex  parte  Griffin,  14  Ch.  Div.  37  ; 
Edwards  v.  Hope,  14  Q.  B.  Div.  922;  Blakey^Y.  Latham,  41 
Ch.  D.  518 ;  Hassell  v.  Stanley,  (1896)  1  Ch.  607,  610. 

A  hond  fide  compromise  between  the  parties  to  an  action  Effect  of 
will  not  be  interfered  with,  although  it  operates  to  deprive  compromise. 
the  solicitor  of  a  fund  for  payment  of  costs.     Brv/nsdon  v. 
AUard,  2  E.  &  E.  19 ;  Ex  parte  Morrison,  L.  R  4  Q.  B.  153 ; 
Hope,  8  R  Div.  144. 

It  is  immaterial  that  the  compromise  was  made  without 
the  knowledge  and  acquiescence  of  the  solicitor.  Hope,  8 
P.  Div.  144. 

In  Twynam  v.  Porter  (11  Eq.  181),  the  compromise  was 
made  after  the  preservation  of  the  property  by  the  appoint- 
ment of  a  receiver. 

Where  a  hond  fide  compromise  has  been  entered  into,  under 
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which  a  sum  of  money  is  OQming  to  A.  from  B<,  and  A-'s 
solicitor,  after  the  compromise,  giyes  notice  to  B.  that  he  has 
a  lien  for  costs,  B.,  if  he  pays  over  the  money  to  A.  in  dis- 
regard of  that  notice,  will  be  liable  to  pay  it  again  to  A-'s 
solicitor.  Welsh  t.  Hole,  1  Dong.  238;  Bead  t.  Dupper,  6 
T.  R  361 ;  Ormerod  t.  Tate,  1  East,  463 ;  White  r.  Pearee,  7 
Ha.  276;  B<m  y.  Buxton,  42  Ch.  D.  190. 

A  coIlnsiTe  compromise  made  in  order  to  defeat  the 
solicitor's  li^i  is  void  as  against  him.  Ex  parte  QameB,  3 
H.  &  a  294;  Hope,  8  P.  Div.  144;  Moxon  t.  Sheppard,  24 
Q.  B.  D.  627 ;  Price  t.  Oroueh,  60  L.  J.  Q.  B.  767. 

The  Statute  of  Limitations  does  not  ron  against  the  solicitor 
while  the  proceedings  are  going  on,  and  he  is  the  solicitor  on 
the  record.  Harris  y.  Quine,  L.  B.  4  Q.  B.  653 ;  BaUe  y.Batle, 
13  Eq.  497,  509. 
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MABrriUB  LIEK8. 

"A  MABITIME  lien' does  not  include  or  require  possession.  l>efljiition of 
The  word  is  used  in  maritime  law,  not  in  the  strict  legal 
sense  in  which  we  understand  it  in  courts  of  common  law — 
in  which  case  there  could  be  no  lien  where  there  was  no  pos- 
session, actual  or  constructive,  but  to  express,  as  if  by  analogy, 
the  nature  of  claims  which  neither  presuppose  nor  originate 
in  possession.  This  was  well  understood  in  the  civil  law,  by 
which  there  might  be  a  pledge  with  possession,  and  a 
hypothecation  without  possession,  and  by  which,  in  either 
case,  the  right  travelled  with  the  thing  into  whosesoever 
possession  it  came.  Having  its  origin  in  this  rule  of  the 
civil  law,  a  maritime  lien  is  well  defined  by  Ijord  Ten- 
terden  to  mean  a  claim  or  privilege  upon  a  thing  to  be 
carried  into  effect  by  legal  process;  and  Mr.  Justice  Story 
explains  that  process  to  be  a  proceeding  in  rem,  and  adds  that 
wherever  a  lien  or  claim  is  given  upon  the  thing,  then  the 
Admiralty  enforces  it  by  a  proceeding  in  remy  and,  indeed,  is 
the  only  Court  competent  to  enforce  it"  Bold  Buceleugh, 
7  Moo.  P.  0.  267,  284. 

A  maritime  lien  adheres  to  the  ship  from  the  time  that  the  Maritime 
events  happen  that  gave  rise  to  the  lien,  and  continues  binding  to  ship, 
on  the  ship  until  it  is  discharged.    Bold  Buodetighy  7  Moo.  P.  G. 
267 ;  Two  Ellens,  L.  E.  4  P.  C.  161, 169 ;  Sara,  14  App.  Cas.  209. 

It  is,  however,  not  indelible,  and  may  be  lost  by  negligence 
or  delay,  by  which  the  rights  of  third  parties  may  be  com- 
promised. Europa,  Br.  &  Lush,  89 ;  2  Moo.  P.  C.  N.  S.  1 ; 
Charles  Amelia,  L.  R  2  A.  &  R  330;  Fairport,  8  P.  D.  54 ; 
Kong  Magnus,  (1891)  P.  223. 
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A  maritime  lien  is  not  enforceable  against  the  public  vessel 
of  a  foreign  state,  though  it  may  be  used  for  trading  purposes. 
Parlement  Edge,  4  P.  D.  129 ;  5  P.  Div.  197. 

There  can  be  no  lien  on  freight  unless  there  is  also  a  lien 
on  ship.  Smith  v.  Plummer^  1  B.  &  Aid.  575;  Castlegate, 
(1893)  A.  C.  38,  54. 

A  proper  maritime  lien  (with  the  exception  of  the  lien  for 
wages  of  master  and  crew)  must  have  its  root  in  the  personal 
liability  of  the  ship-owner  at  the  time  when  it  arises.  Castle^ 
gate,  (1893)  A.  C.  38. 

A  maritime  lien  is  enforceable  by  proceedings  in  rem.  A 
proceeding  in  rem  is  "a  proceeding  directed  against  a  ship 
or  other  chattel,  in  which  the  plaintiff  seeks  either  to  have  the 
res  adjudged  to  him  in  property  or  possession,  or  to  have  it 
sold  under  the  authority  of  the  Court,  and  the  proceeds  or  part 
thereof  adjudged  to  him  in  satisfaction  of  his  pecuniary  claims.'* 
Een/rieh  Bjom  11  App.  Cas.  270,  276 ;  see  also  Gastrique  v. 
Imrie,  L.  B.  4  H.  L.  414 ;  City  of  Mecca,  5  P.  D.  28 ;  6  P.  Div. 
106  ;  Dictator,  (1892)  P.  304. 

Although  a  maritime  lien  is  enforceable  by  proceedings  in 
rem,  it  does  not  follow  that  every  claim  enforceable  by 
proceedings  in  rem  is  based  upon  a  maritime  lien.  Mary  Ann, 
L.  E.  1  A.  &  E.  8 ;  Two  Ellens,  L.  R  4  P.  C.  161 ;  Pieve 
Superiore,  L.  R.  5  P.  C.  482 ;  Henrich  Bjom,  10  P.  D.  44 ;  11 
App.  Cas.  270 ;  Cella,  13  P.  Div.  82 ;  Sara,  14  App.  Cas.  209. 

Where  the  remedy  by  proceedings  in  rem  is  given  to 
creditors  of  the  ship  owner  for  maritime  debts  which  are  not 
secured  by  lien,  the  attachment  of  the  ship  by  process  of  the 
Court  has  the  effect  of  giving  the  creditor  a  legal  nexus  over 
the  proprietary  interest  of  his  debtor  as  from  the  date  of  the 
attachment.  "  The  position  of  the  creditor  who  has  a  proper 
maritime  lien  differs  from  that  of  a  creditor  in  an  unsecured 
claim  in  this  respect — that  the  former,  unless  he  has  forfeited 
the  right  by  his  own  laches,  can  proceed  against  the  ship, 
notwithstanding  any  change  in  her  ownership,  whereas  the 
latter  cannot  have  an  action  in  rem  unless  at  the  time  of  its 
institution  the  res  is  the  property  of  his  debtor."  Henrich 
Bjom,  11  App.  Cas.  270,  277, 
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The  creditor  in  an  unsecored  claim  acquires  a  lien  at  the 
time  when  the  ship  is  seized,  subject  to  all  incumbrances  then 
existing  on  the  ship,  but  prior  to  any  claims  subsequently 
arising.    GeUa,  13  P.  Div.  82. 

Salvage  creates  a  maritime  lien  when  the  salvage  arises  on  Salvage  lien, 
the  high  seas,  and  perhaps  the  lien  extends,  since  3  &  4  Yict. 
c.  65,  to  cases  where  the  salvage  arises  within  the  body  of  a 
county.    Henrich  Bjam^  11  App.  Cas.  270,  282. 

As  to  what  may  be  the  subject-matter  of  a  salvage  claim,  see 
QoB  Float  WhiUon  No.  2,  (1896)  P.  42. 

As  to  life  salvage,  see  sect  544  of  the  Merchant  Shipping 
Act,  1894. 

The  property  actually  benefited  is  alone  chargeable  with  the 
salvage  recovered.  Hence,  ship  is  not  liable  for  the  salvage  of 
cargo.  PyrenneOy  Br.  &  Lush.  189 ;  Mary  Phasanta,  Swa.  224 ; 
Baisby,  10  P.  D.  114. 

No  claim  for  salvage  can  arise  where  services,  in  them- 
selves of  a  salvage  nature,  are  performed  by  persons  bound 
by  a  pre-existing  contract  or  pre-existing  duty  to  perform 
them  (a),  or  where  persons  are  employed  to  perform  them 
under  an  ordinary  contract,  the  remuneration  for  which  does 
not  depend  on  success  (h).  (a)  Neptvms^  1  Hagg.  Adm.  227 ; 
Hannibal,  L.  B.  2  A.  &  E.  53.  (6)  Solway  Prince,  (1896) 
P.  120. 

As  to  the  validity  of  an  agreement  to  abandon  the  salvage 
lien,  see  sect.  554  of  the  Merchant  Shipping  Act,  1894. 

There  is  no  lien  for  towage,  as  distinguised  from  salvage  No  lion  for 
servicea     Westrup  v.  Qreai  TarmotUh  Steam  Carrying  Co,,  43    ^'^^ 
Ch.  D.  241,  not  following  IsaheUa,  3  Hagg.  Adm.  427 ;   Con- 
stancia,  4  N.  of  C.  512 ;  8t.  Lawrence,  5  P.  D.  250. 

Damage  by  collision  creates  a  maritime  lien  on  the  ship  Lien  for 
causing  the  collision  (a),  and  the  lien  probably  arises  even  if  ooUiskn.  ^ 
the  collision  takes  place  in  the  body  of  a  county  (5).  (a)  Bold 
Bucdeugh,  7  Moo.  P.  C.  267 ;  Stoomvaart  Maatsehappy  Neder- 
land  V.  P.  &  0.  Steam  Navigation  Co.,  7  App.  Cas.  795,  817 ; 
Currie  v.  WKnight,  13  T.  L.  K.  53.  (6)  Henrich  BJorn,  11 
App.  Cas.  276,  282 ;  Sara,  14  App.  Cas.  209,  216. 

There  can  be  no  lien  on  the  ship  unless  the  owners,  at  the 
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time  of  the  collision,  are  personally  liable.    CasUegcUey  (1893) 
A.  C.  38,  52 ;  Utopia,  (1893)  A-  C.  492, 499. 

Thus,  there  can  be  no  lien  on  the  ship  if  those  in  charge  of 
her  were  not  the  servants  of  her  then  owner ;  if,  for  example, 
she  was  in  charge  of  a  compulsory  pilot  or  the  port  authority. 
Druid,  1  W.  Kob.  391 ;  Orient,  3  Mar.  L.  C.  (O.S.)  321 ; 
HdOey,  L.  B.  2  P.  C.  193,  201 ;  Parlement  Edge,  5  P.  Div.  197, 
218 ;  Utopia,  supra. 

But  charterers,  in  whom  the  control  of  the  ship  has  been 
Tested  by  the  owners,  are  deemed  to  have  derived  their 
authority  from  the  owners  so  as  to  make  the  ship  liable  for 
their  negligence.  Tieonderoga,  Swa.  215  ;  Lemington,  2 
Aspinall,  K  S.  475 ;  Tasmania,  13  P.  D.  110. 

Seaman's  lien     A  seaman  has  a  lien  for  his  wages  on  ship,  freight,  and  cargo. 

for  wages.       ^^^^  Bertha,  14  Jur.  1006. 

A  seaman  has,  since  the  Admiralty  Court  Act,  1861  (24 
Vict.  c.  10),  a  lieu  for  his  wages,  whether  the  same  be  due 
under  a  special  contract  or  otherwise.  Mary  Ann,  L.  B.  1  A. 
&E.  8. 

The  seamen's  lien    extends  to  freight    payable  by  sub- 
charterers.    Andalina,  12  P.  D.  1. 
Definition  The  lien  is  enforceable  by  every  person  who  is  connected 

of  seaman.  ,  t      . 

with  the  ship  as  a  ship,  whether  he  or  she  is  under  articles  or 
not,  and  is  enforceable  in  respect  of  services  rendered  by  such 
persons  in  harbour  just  as  much  as  in  respect  of  services 
rendered  by  them  at  sea.  Wells  v.  Osman,  2  Ld.  Baym.  1044 ; 
Jane  and  Matilda,  1  Hagg.  Adm.  187 ;  Be  Hie  Great  Eastern 
Steamship  Co.,  5  Aspinall,  N.  S.  511 ;  Queen  v.  Judge  of  City  of 
London  Court,  25  Q.  B.  D.  339. 

The  Merchant  Shipping  Act,  1894,  provides  [sect.  156,  (1)], 

that  a  seaman  shall  not  by  any  agreement  forfeit  his  lien  on 

the  ship,  and  [sect.  157,  (1)]  that  the  right  to  wages  shall  not 

depend  on  the  earning  of  freight. 

Expenses  of        Expenses   incurred  in   maintaining  and  sending:  home  a 

sending  home  ^  .  •         i 

seaman.  seaman,  who  is  in  distress  abroad,  are  charged  by  sect.  193  of 
the  Merchant  Shipping  Act,  1894,  upon  the  ship  to  which  the 
seaman  belonged,  and  made  recoverable  in  the  same  manner  as 
seamen's  wagea    See  LivieUa,  8  P.  D.  202. 
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The  Merchant  Shipping  Act,  1894,  provides — 

Sect.  167,  (1).  The  master  of  a  ship  shall,  so  far  as  the  case  Master's  lien 
permits,  have  the  same  rights,  liens,  and  remedies  for  the  ^'^^8^** 
recovery  of  Jbis  wages  as  a  seaman  has  under  this  Act,  or  by  any 
law  or  custom. 

The  Admiralty  Court  Act,  1861  (24  Vict.  c.  10),  by  extend- 
ing the  seaman's  lien  to  wages  due  under  a  special  contract, 
extends  by  implication  that  of  the  master. 

It  is  immaterial  that  the  master  is  also  part  owner.  Feronia, 
L.  R  2  A.  &  E.  65. 

The  master's  lien  is  lost  if  he  allows  his  wages  to  remain  in 
the  owners'  hands.     Rainbow,  5  Aspinall,  N.  S.  579. 

The  lien  for  wages,  both  of  master  and  crew,  attaches  to 
ships  independently  of  any  personal  obligation  of  the  owners, 
the  sole  condition  required  being  that  such  wages  shall  have 
been  earned  on  board  the  ship.  Edwin,  Br.  &  Lush.  281 ;  Castle" 
gate,  (1893)  A.  C.  38,  52. 

The  Merchant  Shipping  Act,  1894,  provides — 

Sect.  167,  (2).  The  master  of  a  ship,  and  every  person  lawfully  Master's 
acting  as  master  of  a  ship,  by  reason  of  the  decease  or  incapacity  bnnements. 
from  illness  of  the  master  of  the  ship,  shall,  so  far  as  the  case 
permits,  have  the  same  rights,  liens,  and  remedies  for  the 
recovery  of  disbursements  or  liabilities  properly  made  or 
incurred  by  him  on  account  of  the  ship,  as  a  master  has  for  the 
recovery  of  his  wages. 

This  sub-section  reproduces  sect.  1  of  the  Merchant  Shipping 
Act,  1892,  which  was  passed  in  consequence  of  the  decision  in 
The  Sara  (14  App.  Cas.  209),  and  which  restored  what  was 
believed  to  be  the  law  before  that  decision,  as  laid  down  in 
The  Feronia,  L.  R.  2  A.  &  E.  65 ;  The  Fairport,  8  P.  D.  48. 

The  master's  lien  for  disbursements  is  confined  to  disburse- 
ments for  which,  by  virtue  of  his  general  authority,  he  could 
pledge  his  owners'  credit.  He  can  only  pledge  his  owners' 
credit  for  things  necessary  for  the  ship  for  the  purposes  of 
navigation,  and  when  he  cannot  have  recourse  to  his  owners 
before  ordering  them.  WatJcinson  v.  Bemardiston,  2  P.  W.  367 ; 
Castkgate,  (1893)  A.  C.  38 ;  Orienta,  (1894)  P.  271,  (1895)  P.  49. 

He  cannot  pledge  his  owners'  credit  for  disbursements  made 
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for  purposes  for  which  the  charterers  ought  to  have  made 
provision.     Turgoi,  11  P.  D.  21 ;  CasaegaJU,  (1893)  A.  0-  38. 

Sect.  167,  (3),  enables  a  set-off  or  counter  claim  to  be  set  up  in 
an  Admiralty  proceeding  in  answer  to  a  master's  claim  in 
respect  of  wages  or  disbursements. 
Uaterial  No  maritime  lien  is  created  by  repairs  done  or  necessaries 

no  lien.  supplied  to  a  ship.    Neptwney  3  Enapp,  P.  C.  94. 

No  lien  is  acquired,  under  3  &  4  Vict.  c.  65,  s.  6,  by  the 
supply  of  necessaries  to  a  foreign  ship  (a);  or,  under  the 
Admiralty  Court  Act,  1861  (24  Vict  c.  10),  sect.  5,  by  the 
supply  of  necessaries  to  a  ship  elsewhere  than  in  the  port  to 
which  the  ship  belongs  (&);  or,  under  the  Vice- Admiralty 
Courts  Act,  1863  (26  &  27  Vict  c.  24),  sect  10,  by  the  supply 
of  necessaries  in  the  possession  in  which  a  Vice- Admiralty 
Court  is  established  to  a  ship  of  which  no  owner  is  domiciled 
in  the  possession  (c).  (a)  Hewrieh  Bjdm^  10  P.  D.  44, 11  App. 
Cas.  270,  overruling  West  Friedand,  Swa.  454 ;  Ella  A.  Clark, 
Br.  &  L.  32.  (h)  Paeifie,  Br.  &  L.  243 ;  Troubadour,  L.  R  1 
A.  &  E.  302;  Two  Ellens,  L.  R  3  A.  &  E.  345;  4  P.  C.  161. 
(c)  Bio  Tinto,  9  App.  Cas.  356. 
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CHAPTEE    XIIL 

BOTTOMBY  AND  BESPONDENTIA  BONDS. 

A  BOTTOMBY  bond  IS  an  instrument  by  which  the  owner  or  Bottomry 
master  of  a  vessel  hypothecates  the  ship,  or  the  ship  and  ^^^ot 
freight,  or  the  ship,  freight,  and  cargo,  to  a  lender  of  money 
advanced  to  him  for  the  purpose  of  paying  for  repairs  of  the 
ship.  A  bottomry  bond  is  an  instrument  of  hypothecation. 
It  does  not  transfer  the  property  in  the  ship,  but  gives  the 
bondholder  a  right  to  be  enforced  against  the  ship  at  the  end 
of  the  voyage  by  process  of  attachment  in  an  Admiralty  Court. 
Stainbank  v.  Fenninff,  11  C.  B.  51 ;  StainbanJc  v.  Shepard^  13 
C.  B.  418 ;  Energie,  I.  E.  9  Eq.  58. 

A  bottomry  bond  maybe  validly  given  by  the  owner;  but  when  it  may  be 
it  is  given  by  the  owner,  it  would  appear  that  it  cannot  validly  Se^owner 
be  given  in  a  home  port    This  incapacity,  however,  is  merely 
based  on  the  limited  jurisdiction  of  the  English  Admiralty  Court 
Boydl  Arch,  Swa.  269,  277 ;  Heligoland,  Swa.  491. 

Bottomry  bonds,  as  a  rule,  are  given  by  the  master  acting  but  is 
within  the  scope  of  his  authority.  gener^y 

*^  •'  giTon  by 

The  implied  authority  of  the  master  to  hjrpothecate  the^^"^^^- 
ship  (a),  or  cargo  (6),  arises  from  his  position  as  agent  of  master's 
necessity.    It  is  therefore  limited  by  that  necessity,     (a)  Ear-  ^^^^^ 
ndk,  L.  E.  2  A.  &  E.  289,  299 ;  Gaetano  and  Maria,  7  P.  Div. 
137,  145.   (b)  Cargo  ex  Hamburg,  2  Moo.  P.  C.  N.  S.  289, 
321. 

As  to  circumstances  under  which  the  master  is  agent,  not  of 
the  owner,  but  of  the  charterers,  see  Baumwoll  Manufactvr  v. 
Fwmess,  (1893)  A.  C.  8 ;  Manchest&i^  Trust  v.  Fv/meas,  (1895)  2 
Q.  B.  539. 

The  authority  of  the  master  to  bind  the  cargo  exists  by 
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virtue  of  the  contract  which  is  created  by  shipment  of  the 
goods  between  the  shipowner  and  the  cargo-owner.  Gaetano  and 
Maria,  7  P.  Div.  137. 

A  bond  made  by  the  master  of  a  foreign  ship  hypothecating 
a  cargo  laden  on  board  ship  is  enforced  in  England,  if  valid 
according  to  the  law  of  the  ship's  flag.  Gaetano  and  Mariay  7 
P.  Div.  1, 137. 

To  constitute  a  person  agent  of   necessity,  he  mast  be 
unable  to  communicate  with  his  principal.     Gmlliam  v.  Twist, 
(1895)  2  Q.  B.  84. 
Master  must       Hence,  the  master  cannot  validly  bottomry  the  ship  in  a 

be  unable  to    .  #  .f  * 

oommimicate  home  port,  or  if  the  owner  is  on  the  spot,  or  has  an  agent  there 
w  t  owner,    ^y^^g^  ^^^y  j|.  jg  ^  ^^j  f^p  repairs.    Arthur  v.  Barton,  6  M.  & 

W.  138 ;  Bddon  v.  Campbell,  6  Ex.  886 ;  Nuova  Loanese,  17 
Jur,  263 ;  Faith/id,  31  L.  J,  P.  81 ;  Gunn  v.  Roberts,  L.  E.  9 
C.  P.  331 ;  Pontida,  9  P.  Div.  102, 176. 

Even  in  a  home  port  the  master  may  validly  bottomry  the 
ship,  if  he  is  unable  to  communicate  with  the  owner.  Oriental, 
7  Moo.  P.  C.  398. 

Where  communication  with  the  owner  is  practicable,  the 
master  cannot  bottomry  the  ship  without  communicating  with 
him ;  and  where  communication  with  the  cargo-owner  is 
practicable,  he  cannot  bottomry  the  cargo  without  communi- 
cating with  him ;  and  the  communication  must  be  such  as  to 
show  that  it  will  probably  be  necessary  to  resort  to  a  bottomry 
bond.  Oriental,  7  Moo.  P.  C.  398;  Bonaparte,  8  Moo.  P.  C. 
459 ;  Olivier,  Lush.  484 ;  Eamburg,  Br.  &  Lush.  253 ;  2  Moo. 
P.  C.  N.  S.  289 ;  Lizzie,  L.  E.  2  A.  &  E.254;  Panama,  L.  E.  2 
A.  &  E.  390;  3  P.  C.  199;  OnuHird,  L.  E,  4  A.  &  E.  38; 
Staffordshire,  L.  E.  4  P.  C.  194 ;  AvMralasian  Steam  Navigation 
Go.  V.  Morse,  L.  R  4  P.  C.  222 ;  Eleinwort,  Cohen  dt  Co.  v.  Cassa 
Marittima  of  Genoa,  2  App.  Gas.  156. 

The  insolvency  of  the  owner  does  not  relieve  the  master 
from  the  necessity  of  communicating  with  him.  Panama,  L.  E. 
3  P.  C.  139. 

For  the  purpose  of  a  bottomry  bond,  the  sanction  of  the 
managing  owner  binds  his  co-owners.  Royai  Arch,  Swa.  269, 
282. 
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A  master  has  no  authority  to  raise  money  on  bottomry  or  to  borrow 
where  he  can  raise  it  on  the  personal  credit  of  the  owners,  personal 
Stainbank  v.  Fmning,  11  C,  B.  51 ;  Oriental,  7  Moo.  P.  C.  398 ;  ^'^^i*- 
Staffordshire,  L.  E.  4  P.  C.  194. 

The  lender  is  bound  to  make  a  reasonable  inquiry  as  to  the  Lender  bound 
necessity  which  authorizes  the  master  to  hypothecate.  Absence  to  neoeidt^ 
of  inquiry  is  eyidence  otmaiajideSf  but  the  fact  that  the  lender 
has  made  inquiries  does  not  necessarily  validate  the  bond  to 
the  whole  extent  of  the  advance.  Prinee  of  Saxe  Ccbourg,  3 
Moo.  P.  0.  1 ;  Boyal  Stuart,  2  Spk.  258 ;  Omoard,  L.  R  4  A. 
&  E.  38;  Pontida,  9  P.  Div.  102, 177. 

A  bottomry  bond  may  be  made  to  the  owner's  agent,  so  far  When  bond 

niftT  be  niftde 

as  he  is  under  no  obligation  to  make  advances  on  the  owner's  to  owner's 
personal  credit    Hero,  2  Dods.  144 ;  Staffordshire,  L.  R  4  P.  C.  ^^^^ 
194 ;  see  Boyal  Stua/rt,  mpra. 

The  master  cannot,  as  agent  of  necessity,  create  any  security 
on  the  ship  except  by  bottomry.  Stainbank  v.  Shepard,  13  C.  B. 
418. 

A  bottomry  bond  cannot  make  the  owner  personally  liable.  Owner  cannot 
Stairibank  v.  Fenning,  11  C.  B.  51 ;  Stainbank  v.  Shepard,  13  eonaUyliable. 
0.  B.  418 ;  Energie,  I.  E.  9  Eq.  58. 

A  bottomry  bond  may  be  given  as  collateral  security  for  Bond  may 
bills  of  exchange  drawn  on  the  owner*    If  the  bills  of  exchange  seonzitY  for 
are  honoured,  the  bottomry  bond  is  discharged,  and,  though  eiJ^nge. 
the  sWp  arrive,  maritime  interest  is  not  payable;  if  they  are 
dishonoured,  the  amount  is  payable  on  arrival  by  means  of 
the  remedy  against  the  ship,  and  in  that  case  with  maritime 
interest.    Atlas,  2  Hag.  Adm.  48;  St  Catherine,  3  Hag.  250; 
EmancipaHon,  1  W.  R>b.  124 ;  Stainbank  v.  Shepard,  13  0.  B. 
418 ;  Onward,  L.  R  4  A.  &  E.  38 ;  Staffordshire,  L.  B.  4  P.  C. 
194. 

For  a  bond  to  be  valid,  whether  maritime  interest  is  Lender  must 
required  or  not,  the  lender  must  take  the  maritime  risk,  the  riak,  "**"  ""^ 
bond  only  coming  into  effect  on  the  safe  arrival  of  the  ship. 
Nelson,  1  Hag.  Adm.  169 ;  Atlas,  2  Hag.  Adm.  48 ;  Emaneipa- 
tion,  1  W.Bob.  124;  Stainbank  y.Fenmng,  11 C.  B.  51 ;  Stainbank 
V.  Shepard,  13  C.  B.  418 ;  Indomitable,  Swa.  446 ;  Mary  Ann, 
L.  E.  1  A^  &  E  13;  Henrich  BJom,  10  P.  Div.  44. 
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Bond  need  A  bond  is  valid  although  it  does  not  provide  for  maritime 
iot  ma^me  interest  Sinumds  v.  Hodgsofiy  3  B.  &  Ad.  50 ;  Ndsan,  1  Hagg. 
intereut.         ^jj^  jyy .  L^^a,  Br.  &  L.  317 ;  OeeUie,  4  P.  D.  210. 

What  may  A  bond  may  be    given  on  ship,  or  on  ship  and  freight 

ofboiidr       without  cargo,  but   not    on   cargo  alone,  or  on    ship  and 

cargo  without    freight.     OoMOancia,   2   W.  Bob.  405;    10 

Jur.  845;  Edmond,  Ludi.  57;  Kamak,  L.  B.  2  A.  &  E. 

289, 309.     • 
Where  a  bond  is  given  on  ship  and  freight,  ship  and 

freight  must  be  resorted  to  pro  rata.    DowtKorpe^  2  N.  of  C. 

264;  7  Jur.  609. 
Where  a  bond  purports  to  be  given  on  cargo  alone,  or  on 

ship  and  cargo  alone,  ship  and  freight  must  be  exhausted 

in  satisfaction  of  the  bond  before  cargo  is  resorted  to.    Priaoe 

Begenty  2  N.  of  C.  272  n. ;  Constanoiay  »upra. 
When  cargo        The  master  cannot  bind  the  cargo  for  repairs  to  the  ship, 
'  which  produce  no  benefit  or  prospect  of  benefit  to  the  cargo. 

OratUtidiney  3  C.  Bob.  240,  261 ;  Kamaky  supra ;  Onward, 

L.  B.  4  A.  &  E.  38,  58. 
But  the  fact  that  the  cargo  eventually  derives  no  benefit 

from  the  bottomry  bond   does  not  of  itself  invalidate  that 

instrument.    Benson  v.  Chapman,  2  H.  L.  C.  696,  720 ;  Lizsde, 

L.  B.  2  A.  &  E.  254. 
Nothing  can  be  hypothecated  which  is  not  in  danger  of 

perishing  by  maritime  risk  during  the  time  that  the  bond 

is  running.    Hence,  freight  to  be  earned  after  the  bond  has 

become  payable  ccmnot  be  hypothecated.    Staffordshire,  L. 

B.  4  P.  C.  194 ;  distinguishing  Jacch,  4  Bob.  245. 
Bkfhtof  bond-     The  hypothecation  of  the  chartered  freight  to  the  obligee 
TegJ&oiof       in  bottomry  does  not  give  him  a  right  to  more  freight  than 
^fe^t*  the  obligor  had  a  right  to  demand  from  the  charterer.    Hence, 

advances    of  freight,  whether   made   in  pursuance    of  the 

charterparty  or  not,  are  exempt  from  the  bond.    John,  3  W. 

Bob.  170 ;  Saiacia,  Lush.  545 ;  Eamak,  L.  B.  2  A.  &  E.  289 ; 

2  P.  0.  505. 
For  what  The  money  must    be  raised    to  defray  the    expenses  of 

zn^be  given,  necessary  supplies  or  repairs  of  the  ship.    Prince  George, 

4   Moo.  P.  0.   21;    Boyal   Stuart,  2  Spk.  258;    Osma/nli, 
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7  K  of  0.  322;  3  W.  Bob.  198;  North  Star,  Lush.  45; 
Edmond,  Lush.  57,  211 ;  Kamah,  L.  B.  2  A.  &  E.  289 ; 
OrimUa,  (1895)  P.  49. 

The  master  cannot  bottomry  the  ship  for  charges  relating 
to  the  outward  cargo,  unless  the  ship  could  be  arrested  for 
such  charges,  eyen  though  they  constitute  debts  properly 
owing  from  the  owner.    Cases,  mtpra. 

A  threat  to  arrest  the  ship  for  an  existing  debt  does  not 
validate  a  bond  given  to  the  creditor.  Ida,  L.  B.  3  A.  & 
E.542. 

A  vaUd  bond  is  only  valid  to  the  extent  to  which  money 
was  needed  for  the  actual  necessities  of  the  ship.  Pontida, 
9  P.  Div.  102, 177. 

The  money  which  forms  the  consideration  for  the  bond  Loan  mwfc 
must  have  been  advanced  in  contemplation  of  a  bottomry  made  on 
security,  i.e.  upon  the  credit  of  the  ship.    Alexander,  1  Dods.  ^'^^^  ®^  **P' 
278 ;  KamaJc,  L.  B.  2  A.  &  E.  289. 

A  bond  given  after  advances  have  been  made  is  valid  if 
they  were  made  in  pursuance  of  an  agreement  to  give  a 
bond ;  and,  where  there  is  no  previous  agreement,  the  pre- 
sumption is  that  the  foreign  lender  made  the  advances  in 
contemplation  of  a  bottomry  security.  Alexander,  1  Dods. 
278 ;  Lawrd,  Br.  &  Lush.  191 ;  Kamak,  L.  R  2  A.  &  E.  289. 

Where  money  is  originally  advanced  upon  the  personal 
credit  of  the  owner,  a  bottomry  bond  cannot  afterwards  be 
given  to  secure  the  same  advance.  Augusta,  1  Dods.  283; 
Vibaia,  1  W.  Bob.  1;  Wave,  15  Jur.  518;  NoHh  Star, 
Lush.  45. 

But  a  bottomry  bond,  for  the  purpose  of  obtaining  money 
for  the  payment  of  debts  for  necessaries  previously  incurred 
on  personal  credit,  may  be  legally  given  to  a  person  who  has 
not  supplied  the  necessaries.  Hd)e,  4  N.  of  C.  361 ;  10  Jur. 
227 ;  NoHh  Star,  Lush.  45. 

An  agent  of  the  owner,  who  has  advanced  money  on  his 
personal  credit,  may  take  a  bottomry  bond  for  subsequent 
advances.    Eamak,  L.  R  2  A.  &  E.  289. 

Nothing  but  an  absolute  total  loss  of  the  subject  hypo- Nothing  bnt 

thecated  will  discharge  the  borrower  on  bottomry.     Thamean  diaohargea 

obligoE. 
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y.  Boyal  Exchange  Assurance  Co.y  1  M.  &  S.  30 ;  Catherine,  15 

Jur.  231 ;"  Elephanta,  15  Jur.  1185 ;  Dante,  2  W.  Rob.  427 ; 

Oreat  Pacific,L.B.2JL&K381;  2  P.  0.516;  Broomfiddy. 

Southern  Insurance  Co,,  L.  F.  5  Ex.  192. 

If  the  vessel  is  sold  at  an  intermediate  port  or  lost  at 

sea^  the  lender  is  entitled  to  the  whole  proceeds  of  sale  or 

the  whole  of  what    is  saved,  if  included    in  his  security. 

Qreat  Pacijic,  supra. 
Bate  of  Interest  is  allowed  at  four  per  cent,  from  the  date  from 

defaiatiB       which  the  amount  secured  on  bottomry  ought  to  have  been 
payment        p^^jj  ^mtil  actual    payment,  and  a  provision  in  the  bond 

giving  a  higher  rate  will  not  be  enforced.    Edmond,  Lush. 

211;  30  L.  J.  P.  128;  D.  H.  Bills,  4  P.  D.  32  n.;  Sophia 

Cooh,  4  P.  D.  30 ;  CecUie,  4  P.  D.  210. 
Premature  Bond-holders  who  arrest  the  vessel  before    the  bond  is 

arrest  o  ship.  j^^jq^^Iq  jj^q^j  be  liable  in  damages,  and  will  be  condemned 

in  costs.    Eudora,  4  P.  D.  208. 
BesDondentia      A  respondentia  bond  is  a  bond  which  hypothecates  the 
cargo  only  for  expenses  properly  incurred  in  preserving  it. 
Cargo  ex  Sultan,  Swa.  504 ;  Cargo  ex  Galam,  2  Moo.  P.  C,  N. 
S.  216, 
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CHAPTER  XIV. 

SEOUBITIES  BT  EXEOUTOBS  AND  ADICIinSTSATOBS. 

An  execotor  (a),  or  administrator  (h),  including  an  adminis-  Mortgage  of 
trator  durante  mtfwre  estate  (c),  may  mortgage  or  pledge  any  aasets  of 
part  of  the  personal  assets  of  his  testator  or  intestate,    (a)  intestate^' 
8eott  V.  Tyfor,  2  Dick.  712;  McLeod  v.  Drwnmond,  14  Ves. 
353;  17  Ves.  152;  Earl  Vane  v.  Eigden,  5  Ch.  663.    (h) 
Bussdl  V.  Plaice,  18  B.  21 ;  Barday  v.  Owen,  60  L.  T.  220. 
(c)  In  re  Cope,  16  Ch.  D.  49;  In  re  Thompson  db  McWilliams^ 
Contract,  (1896)  1 L  B.  356. 

As  to  the  power  of  one  executor  to  deal  with  the  assets 
without  the  consent  of  his  co-executors,  see  Lepard  v.  Vernon, 
2  V.  &  B.  51 ;  Sneesbtf  v.  Thome,  7  D.  M.  &  G.  399 ;  In  re 
Ingham,  (1893)  1  Ch.  352. 

The  executor's  power  is  not  destroyed  by  a  decree  for 
administration  in  a  creditor's  suit.  Berry  v.  O^ibons,  8  Ch. 
747 ;  Lonergam,  v.  E6ba/n,  (1896)  1 1.  E.  401, 414. 

A  mortgage  may  be  made  to  secure  a  debt  due  from  the  For  what 

/vi  .1  -I..!  ,  debts  security- 

testator  (a),  or  advances  prcYiously  made  to  the  executor  on  may  be  given. 

his  personal  security  for  the  purposes  of  the  administration  (b). 

(a)  Hepworth  y.  HesJop,  6  Ha.  561;  Earl  Vane  y.  Bigden, 

5  Ch.  663.    (6)  Miles  v.  Dumford,  2  D.  M.  &  G.  641. 

An  executor  can  give  a  valid  mortgage  for  rates  due  since 
the  testator's  death  in  respect  of  premises  occupied  by  the 
executor  in  his  representative  capacity.  Douglas  v.  Douglas, 
9  L.  E.  Ir.  548. 

The  mortgage  may  contain  a  power  of  sale.    Eussell  v.  Mortgage 
Plaice,  18  B.  21 ;  In  re  Chawner's  WiU,  8  Eq.  569 ;  Cruikshank "^l^^t^i^ 
V.  Duffin,  13  Eq.  560 ;  not  following  Sanders  v.  Bichards,  2 
CoU.  568. 
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A  mortgage  may  be  made  to  a  building  society,  which  will 
be  valid  to  the  extent  of  the  money  actually  advanced  and 
reasonable  interest  Crv4kshcynk  v.  Duffin,  13  Eq.  560 ;  Tharne 
y.  Thame,  (1893)  3  Ch.  196. 

Where  the  executor  borrows  for  the  purposes  of  administra- 
tioui  he  is  liable  personally,  andjcannot  be  sued  as  executor . 
FarhaU  v.  Farhdll,  7  Ch.  123. 

A  mortgagee  is  entitled  to  assume  that  the  executor  or 
administrator  is  borrowing  for  due  purposes  of  administration. 
His  security  will  be  valid  if  he  has  no  notice  that  the  executor 
is  acting  mala  fde,  although  the  executor  in  fact  misapplies 
the  loan.  Ewer  v.  Corbet,  2  P.  W.  148 ;  Bedford  v.  TFboiiam, 
4  Yes.  40  n. ;  Eeane  v.  Robarts,  4  Madd.  332 ;  Oray  v.  Johnson, 
L.  E.  3  a  L.  1 ;  Gavin  v.  Hodden,  L.  R  3  P.  C.  707;  Berry 
V.  Gibbons,  8  Ch.  747 ;  Ooeanie  Steam  Navigation  Co.  v.  Suther- 
berry,  16  Ch.  Div.  236,  244. 

The  £EKst  that  the  mortgage  includes  private  property  of 
the  executor  does  not  negative  the  presumption  that  the  loan 
is  raised  for  purposes  of  administration.  Barrow  v.  Griffith, 
13  W.  E.  41. 

Where  the  executor  states  that  part  of  the  loan  is  required 
for  payment  of  debts,  the  onus  lies  on  the  lender  of  show- 
ing how  much  was  required.  Carter  v.  Sanders,  2  Eq.  E. 
891. 

Where  an  executor  mortgages  leaseholds  or  other  personal 
assets,  the  fact  that  more  than  twenty  years  have  elapsed 
from  the  testator's  death  does  not  necessarily  raise  the  pre- 
sumption that  the  estate  has  been  fully  administered.  The 
case  would  be  different  if  a  beneficiary  had  been  in  possession 
of  the  property.  In  re  Whistler,  35  Ch.  D.  561 ;  In  re  Venn 
&  Fv/rze^s  Contract,  (1894)  2  Ch.  101 ;  explaining  In  re  Molyneux 
&  White,  13  L.  E.  Ir.  382 ;  15  L.  R  Ir.  383. 

A  mortgage  by  an  executor  is  not  valid  as  against  the 
testator's  estate,  if  the  mortgagee  has  notice  that  it  -is  given 
to  secure  a  private  debt  of  the  executor  (a),  or  for  any  other 
purpose  not  required  in  due  course  of  administration  (b). 
(a)  Hill  V.  Simpson,  7  Ves.  152 ;  Watkins  v.  Cheek,  2  Si.  &  St 
199 ;  ConnoUy  v.  Mv/nster  Bank,  19  L.  E.  Ir.  119.    (6)  CoUinson 
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V.  Lister,  7  D.  M.  &  G.  634 ;  Gavin  v.  Hodden,  L.  R.  3  P.  C. 
707 ;  BiOMs  r.  Lewis,  20  Ch.  D.  745. 

Where  an  executor,  not  known  to  be  such,  borrows  money 
for  his  priyate  purposes  on  the  mortgage  of  that  which  appears 
to  be  his  own  property,  but-  is  really  the  testator's,  the  mort- 
gage is  invalid  as  against  the  testator's  estate.  In  re  Morgan, 
18  Ch.  Div.  93. 

A  power  to  executors  to  carry  on  a  business  only  authorizes  Mortgaffe  to 

.  -1  i       1     BGOure  debt 

them  to  employ  the  assets  engaged  in  it  at  the  testator's  death,  inoaned  in 
or  appropriated  to  it  by  his  will.    Hence,  a  mortgage  of  2^21.°"^ 
freeholds  not  engaged  in  a  business  to  secure  a  debt  incurred 
in  carrying  it  on  is  invalid.    MeNeiUie  v.  Aeton,  4  D.  M.  & 
a  744. 

Where  a  testator  carried  on  his  business  in  freehold  premises, 
the  title-deeds  of  which  he  had  deposited  with  a  bank  to 
secure  an  advance,  and  he  authorized  his  executrix  to  carry 
on  the  business,  but  did  not  devise  the  freehold  premises  to 
her,  it  was  held  that  the  bank's  security  inclnded  further 
advances  made  to  the  executrix  to  carry  on  the  business. 
Deoitt  V.  Keamey,  11  L.  R.  Jr.  225 ;  13  L.  R  Ir.  45. 

Where  an  executor  borrowed  money  for  the  purposes  of  Waiver  of 

seonnty 

administration  at  the  usual  rate  of  interest,  and  subsequently  against  estate. 

mortgaged  a  legacy  under  the  testator's  will  and  debts  due 

to  him  from  the  testator  to  secure  an  amount,  including  the 

money  borrowed,  with  interest  at  3  per  cent,  per  month,  it 

was  held  that  the  lender  had  abandoned  his  claim  against 

the  testator's  estate.    BretUe  v.  Burdett,  2  D.  J.  &  S.  244. 

A  mortgage  by  an  executor,  who  is  a  specific  or  residuary  Mortgage  by 
legatee,  of  an  asset  comprised  in  his  specific  legacy  (a),  or ut^ \lgLi&^ 
in  the  residuary  personal  estate  (h),  to  secure  a  private  debt, 
is  valid,  as  against  creditors  of  the  testator,  in  favour  of  a 
mortgagee  who  has  no  notice  that  there  are  creditors  un- 
satisfied, (a)  Taylor  v.  JSawhine,  8  Yes.  209;  Spaekman  v. 
Timbrea,  8  Sim.  260.  (&)  Nugent  v.  Oiford,  1  Atk.  463; 
Mead  v.  Lord  Orrery,  3  Atk.  235 ;  Andrew  v.  Bigley,  4  B.  C. 
C.  136 ;  Whale  v.  Booth,  4  T.  R  625  n. ;  WiUiams  v.  Massy, 
15  Ir.  Cb.  47,  66 ;  Graham  v.  Drmmond,  (1896)  1  Ch.  968. 

This  principle  applies  to  equitable  as  well  as  legal  as8ets, 
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and  to  mortgages  which  confer  an  equitable  as  well  as  those 

which  confer  a  legal  interest    Qraham  y.  DrwMMmd^  (1896) 

1  Ch.  968. 

Mortgage  The  mortgage  is  eqniyalent  to  assent  by  the  executor  to 

aMent  to    '    the  legacy.    A  mortgagee  from  him  is  in  the  same  position 

legacy.  ^  ^  mortgagee  from  any  other  legatee  whose  legacy  has 

passed  out  of  the  executor^s  control.    See  CcHe  y.  Muddle^  10 

Ha.  186 ;  NMe  y.  BrM,  24  B.  499 ;  Qraham  y.  Drwnmond, 

(1896)  1  GL  968. 

It  has  been  held  in  Ireland  that  a  deposit  of  title-deeds  of 
leaseholds  by  an  executor,  who  was  also  residuary  legatee, 
was  not  equiyalent  to  assent  on  his  part  to  the  legacy,  and 
the  depositee  was  postponed  to  pecuniary  legatees,  who  had 
no  charge  on  the  leaseholds.  In  re  QueMs  Estate,  17  L.  B. 
Ir.  361. 
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CHAPTER  XV. 

8ECUBITIES  UNDEB  TESTAMENTAET  AND  OTHER  POWERS. 

A  POWER  to  mortgage  authorizes  a  mortgage  containing  a 
power  of  sale.  Bridges  v.  Longmcm,  24  B.  27  ;  In  re  Ghawner*8 
Witt,  8  Eq.  569. 

A  power  to  raise  a  certain  sum  by  mortgage  implies  a 
power  to  raise  the  incidental  costs.  Parker  y.  WcUhinSy  Joh. 
133 ;  Armstrong  v.  Armstrong^  18  Eq.  541. 

A  power  to  mortgage  is  given  to  tenants  for  life  by  the 
Settled  Land  Act^  1890,  sect.  11.  See  Hampden  y.  Earl  of 
Buchinghamshire,  (1893)  2  Ch.  531. 

A  trust  for  absolute  sale  and  conversion  does  not  authorize  When  trust  to 
a  mortgage.    Haldenhy  v.  Spofforth,  1  B.  390 ;  Stroughill  v.  mortgage."^^ 
Anstey,  1   D.  M.  &  G.  635;  Page  v.  Cooper,  16  B.  396; 
Devaynes  v.  Bobinson,  24  B.  86. 

A  trust  to  sell  for  the  purpose  of  raising  a  particular  charge^ 
subject  to  which  the  estate  is  devised  or  settled  (a),  or  an 
implied  trust  arising  from  a  charge  of  debts  upon  an  estate  (i), 
authorizes  a  mortgage,  (a)  Mills  v.  Banks,  3  P.  W.  1;  (J) 
Ball  V.  Harris,  4  My.  &  Or.  264. 

A  power  to  grant  leases  may  authorize  a  lease  at  a  pepper-  Power  to  lease 
com  rent  subject  to  redemption.    Mostyn  v.  Lancaster,  23  Ch.  J^rt^age. " 
Div.  583. 

Lord  St.  Leonards'  Adt  (22  &  23  Vict.  c.  35)  provides  that,  Lord  St.  ^ 
where  by  any  will  which  comes  into  operation  after  the  13th  Act,  ss.  14, 
of  August,  1859,  real  estate  is  charged  with  the  payment  of  ^^'  ^^' 
debts,  or  of  any  legacy,  or  other  specific  sum  of  money,  then 
(1)  if  the  estate  charged  is  devised  to  trustees  for  the  whole 
of  the  testator's  estate  or  interest,  and  no  express  provision  is 
made  for  raising  the  charge  out  of  the  estate,  the  trustees  may 
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raise  it  by  mortgage  of  the  hereditaments  (sects.  14^  15)  ;  and 
(2)  if  the  hereditaments  are  not  so  devised  as  that  the  testator's 
whole  estate  and  interest  is  vested  in  trustees,  his  executors 
may  similarly  raise  the  charge  (sect.  16). 

An  administrator  cannot  sell  under  sect.  16.  In  re  Clay  dt 
TeOeif,  16  Ch.  Div.  3. 

Mortgagees  are  not  bound  to  inquire  whether  the  powers 
conferred  by  sects.  14,  15,  and  16  have  been  duly  and  cor- 
rectly exercised  by  the  persons  acting  in  virtue  thereof 
(sect.  17). 

Sects.  14,  15,  and  16  do  not  extend  to  a  devise  to  any 
person  or  persons  in  fee,  or  in  tail,  or  for  the  testator's  whole 
estate  and  interest,  charged  with  debts  or  legacies,  nor  do  they 
affect  the  power  of  any  such  devisee  or  devisees  to  mortgage 
as  he  or  they  may  by  law  now  do  (sect.  18). 

Sect  18  applies  to  cases  where  the  devisee  can  make  a 
good  title,  and  not  to  cases  where  an  estate  is  devised  in 
settlement.    In  re  Wihan,  34  W.  R.  512. 

In  cases  not  falling  within  the  Act,  there  is  some  conflict 
of  authority.  The  distinction  must  be  kept  in  mind  between 
the  power  to  mortgage  and  the  power  to  give  a  receipt  for  the 
mortgage-money.  The  two  powers  are  not  necessarily  vested 
in  the  same  person.  As  to  who  can  exercise  the  power  to 
mortgage — 

L  The  better  opinion  appears  to  be  that,  where  there  is  a 
general  charge  of  debts,  either  express  or  implied,  upon  all 
the  real  estate,  and  no  definite  provision  is  made  by  whom  the 
debts  are  to  be  raised,  the  executors  have  an  implied  power  of 
sale  or  mortgage.  Fofies  v.  Peacochf  11  M.  &  W.  630 ;  Gosling 
V.  Carter,  1  Coll.  644 ;  Bohmson  v.  Lotoater,  17  B.  592,  601 ; 
Wrighy  v.  Sykes,  21  B.  337 ;  Sabin  v.  Heape,  27  B.  553 ;  HoA- 
kinaan  v.  Quinn^  1  J.  &  H.  303 ;  Cook  v.  Da/waan,  29  B.  123. 

It  is  clear  that  where  there  is  a  general  charge  of  debts 
upon  all  the  real  estate,  and  a  specific  estate  is  devised  to 
trustees  for  special  purposes,  the  trustees  and  executors 
together  can  make  a  good  titla  8haw  v.  Borrer,  1  Kee.  559 ; 
BaU  V.  Harria,  4  My.  &  Cr.  264 ;  Mather  v.  Nortm,  21  L.  J. 
Ch.  15 ;  Oreetham  v.  Cotton,  34  B.  615. 


CHABGE  OF  DEBTS  ON  REAL  ESTATE.  139 

The  executors  in  such  a  case,  though  they  cannot,  it  appears, 
convey  the  legal  estate  (a),  can  compel  the  concurrence  of  any 
person  in  whom  it  is  vested  (&).  {a)  Doe  d.  Jonea  v.  Hughes,  6 
Ex.  223 ;  (b)  Hodhinsan  y.  Quinn,  IJ.  &  H.  303. 

2.  Where  there  is  a  specific  charge  of  debts  upon  specific  Speoifio 
real  estate,  which  is  then  devised  in  fee,  either  upon  trusts debtoon 
or  beneficially,  the  devisee  in  fee  may  raise  the  debts  by  sale  ^SJ^deyiaed 
or  mortgage  of  the  estate  charged.  ^  ^<^ 

Where  there  is  a  general  charge  of  all  the  real  estates  with 
the  payment  of  debts,  and  a  specific  charge  upon  a  specific 
property,  the  legal  estate  in  which  is  devised  in  fee,  the  power 
of  the  legal  devisee  in  fee  to  provide  for  the  debts  by  mortgage 
of  the  property  devised  to  him  is  not  overridden  by  an  implied 
power  in  the  executors.  Corser  v.  Cartwrigkt,  8  Ch.  971 ;  7 
K  L.  731. 

Where  there  is  an  implied  power  in  the  executors  arising 
from  a  general  charge,  and  by  the  same  will  specific  lands  are 
devised  to  trustees  upon  trust  to  sell  at  a  prescribed  date  for 
purposes  including  the  payment  of  debts,  the  trustees  can 
exercise  the  power  when  the  date  arrives  without  the  con- 
currence of  the  executors.    Hodkimon  v.  Quitm,  1  J.  &  H.  303. 

Where  real  estate  charged  with  the  payment  of  a  legacy  is 
devised  to  trustees  during  the  lives  of  two  tenants  for  life,  the 
trustees  can  bind  the  equitable  interests  in  the  real  estate  by 
a  sale  or  mortgage  for  the  purpose  of  raising  the  legacy. 
Eidsforth  v.  ArmOead,  2  K.  &  J.  333. 

It  is  doubtful  whether  the  devisee  can  give  a  receipt  for  the 
mortgage  money.  In  most  cases,  he  has  also  been  an  executor, 
and  a  devisee,  who  is  also  an  executor,  having  real  estate 
charged  with  the  payment  of  debts,  hats  practically  the  same 
power  over  the  real  estate  that  an  executor  has  over  the 
personal.  Watkins  v.  Cheehf  2  Si.  &  St.  199 ;  Colyer  v.  Fineh, 
5  H.  L.  C.  905;  Corner  v.  Oarttoright,  L.  E.  7  H.  L.  731 ;  In  re 
Tcrnqt^eray-WiUaume  &  Landau^  20  Ch.  Div.  465;  West  of 
EngUmd  Bank  v.  Mureh,  23  Oh.  D.  138. 

Where  the  devisee  is  not  an  executor,  he  can  only  give  a 
discharge  on  the  ground  that  he  is  a  trustee  for  payment  of 
the  debts,  as  to  which  see  post. 
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Speoifio  '  3.  Where  there  is  a  specific  charge  of  debts  upon  a  specific 
^^£^Q  estate,  which  is  then  devised  nnder  such  circumstances  that  the 
wS^cSSIm  ^®^i®®^  cannot  make  a  good  title,  e.g.  to  a  tenant  for  life  with 
oaDnotmake   contingent  remainders  over,  the  executors  have  an  implied 

power  of  sale  or  mortgage.    Bdbinson  v.  Lowater^  5  D.  M.  &  G. 

272. 
As  to  the  necessity  of  seeing  to  the  application  of  the 

mortgage  money — 
Distinction         A  mortgagee  from  a  trustee  or  person  in  a  fiduciary  position 
definite  and    ^^  ^^^  bound  to  See  to  the  application  of  his  loan,  where  the 
definite  trust  lYust  is  indefinite  and  involves  the  whole  administration  of  an 

estate ;  but  he  is  bound  to  see  to  its  application,  where  the 

trust  is  limited  to  specific  objects,  and  its  extent  may  be 

gathered  from  the  instrument  which  creates  it    Storry  v. 

Wahh,  18  B.'559 ;  Colyer  v.  Finch,  5  H.  L.  C.  905,  922 ;  In  re 

Bdieeh,  42  W.  R  473. 
When  lender       Thus,  he  is  not  bound  to  see  to  the  application  of  his  loan 
see  to  applica-  ^here  there  is  a  charge  of  debts  (a),  or  of  debts  generally, 
tionofloan.    including  debts  specifically  mentioned  (6),  or  of  debts  and 

legacies  (o),  or  of  debts  and  annuities  (d).    (a)  Elliot  v.  Merry' 

man,  Bam.  78;  Shaw  v.  Borrer,  1  Kee.  559;  Bobinson  v. 

Lmater,  17  B.  592 ;  Storry  v.  Walsh,  18  B.  559.  (J)  Bobinson 

V.  Lowater,  17  B.*  592.   (c)  Bogers  v.  SkiUieome,  Ambl.  188 ; 

Bohinson  v.  Lowater,  17  B.  592 ;  Storry  v.  Wahh,  18  B.  559  ; 

Howard  v.  Chaffers,  2  Dr.  &  Sm.  236.   (d)  Page  v.  Adam,  4  B. 

269. 
Payment  mnst     Of  course,  the  lender  is  bound  to  see,  even  in  these  cases, 

ez^utor.  ^^^^  ^^^  ^^^^  S^^s  ^^^^  ^^®  hands  of  the  person  who  is  charged 
with  the  duty  of  making  the  payments,  to  provide  for  which 
it  was  raised;  and  this  person  will  always  be  the  executor, 
except  in  cases  in  which  a  devisee  of  land  subject  to  a  specific 
charge  of  debts  can  be  treated  as  a  trustee  for  payment  of 
the  debts. 

Whether  There  is  a  distinction  between  a  devise  subject  to  debts, 

fl  AVI  AAA  Ifl  tfk  * 

trnatee  for  ^^  ^^  property  charged  with  debts,  and  a  devise  after  pay- 
Sf  deUe*        ™®^^  ^^  debts,  the  latter  constituting  the  devisee  an  express 

trustee  for  their  payment.    See  Dillon  v.  Cruise,  3  Ir.  Eq.  70 ; 

Cunningham  v.  Foot,  3  App.  Oas.  974. 
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The  lender  is  bound  to  see  to  the  application  of  his  loan  When  lender 
where  there  is  a  charge  of  scheduled  debts  only  (a),  or  of  a  to  appiioa- 
specific  legacy  (6),  or  of  legacies  in  general  (c).    (a)  Elliot  v.  *'*^  ^^^'*°- 
Merrtftnany  Bam.  78 ;  Bdbinson  v.  Lowater^  17  B.  592 ;  Starry 
V.  Walsh,  18  B.  559 ;  Howard  v.  Chaffers,  2  Dr.  &  Sm.  236. 
(i)  In  reBMeck,  42  W.  E.  473.   (c)  Horn  v.  Horn,  2  Si.  &  St 
448 ;  Johnson  y.  KenneU,  8  My.  &  E.  624,  630 ;  Bohinson  y. 
Loioater,  17  B.  592 ;  Storry  v.  Tfo&A,  18  B.  559 ;  Howard  y. 
Chaffers,  2  Dr.  &  Sm.  236. 

Where  an  estate  is  charged  with  debts  and  legacies,  a  Estate 
mortgagee  is  not  bound  to  see  to  the  application  of  his  loan,  debtfandT^ 
althouffh  the  debts  were  in  fact  paid  when  he  made  it,  if  the  legacies, debts 

"  •  .  being  paid. 

fact  of  their  payment  was  unknown  to  him ;  but,  if  he  knew 
that  the  debts  were  paid,  he  is  bound  to  see  to  the  application 
of  the  money  as  much  as  if  the  estate  had  been  originally 
charged  with  legacies  only.  Johnson  y.  Kennett,  3  My.  &  K. 
624 ;  Eland  y.  Eland,  4  My.  &  Cr.  420;  Forbes  y.  Peacock,  1 
Ph.  717 ;  Howard  y.  Chaffers,  2  Dr.  &  Sm.  236 ;  see  Stroughill 
y.  Anstey,  1  D.  M.  &  G.  635,  648. 

Eyen  in  cases  where  a  mortgagee  is  not  bound  to  see  to  the  Mortgage 
application  of  his  loan,  he  will  be  liable  if  he  had  notice  that  that  borrower 
the  penon  to  whom  he  paid  it  was  not  raising  the  money  for  |^^^ 
payment  of  the  debts,  or  intended  to  misapply  it.     Watkins 
y.  Cheek,  2  Si.  &  St.  199 ;  Haynes  y.  Forshaw,  11  Ha.  93 ; 
McNeiUie  y.  Acton,  4  D.  M.  &  G.  743,  754 ;  Hoioard  y.  Chaffers, 
2  Dr.  &  Sm.  236 ;  Burt  y.  Trueman,  6  Jur.  N.  S.  721 ;  Corser 
y.  Cartwright,  L.  E.  7  H.  L.  731. 

But  he  is  not  bound  to  inquire  whether  the  mortgage  is  Mortgagee 
made  for  the  purpose  of  enabling  the  debts  to  be  paid,  and  ^  inq^. 
the  fact  that  the  mortgagor  contracts  as  beneficial  owner  does 
not  raise  the  presumption  that  he  intends  to  misapply  the 
money.  Colyer  y.  Finch,  5  H.  L.  C.  905 ;  CoUingwood  y.  Bussell, 
10  Jur.  N.  S.  1062 ;  FarhaU  y.  Farhall,  7  Eq.  286 ;  In  re  Venn 
d  Furze's  Contract,  (1894)  2  Ch.  101, 112. 

The  form  of  the  mortgage  may  show  that  the  executor-  Ghan^  on 
deyisee  intended  to  charge  merely  his  beneficial  interest  in  the  interest  of 
estate  after  payment  of  debta    Bidgway  y.  Newstead,  3  D.  F.  ®*®®^*°'' 
&  J.  488. 
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Mortgage  of j[  Where  real  estate  is  devised  to  executors  charged  with 
more  than  payment  of  debts,  a  presumption  arises  at  the  expiration  of 
aSer*JeaS"^  twenty  years  from  the  testator's  death  that  the  debts  have  been 
paid  and  a  mortgagee  from  the  executors  is  put  on  inquiry. 
In  re  Tanqiteray-  WiUaume  dk  Lamdcm,  20  Ob.  Div.  465 ;  In  re 
Mclynmc  &  While,  10  L.  B.  In  882;  15  L.  B.  Jr.  883;  Inre 
Byan  &  Ca/vanagVe  Contract,  17  L.  B.  Ir.  42. 
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SSOUBITIES  BT  AGENTS. 

L  In  General. 

The  authority  of  an  agent  may  be  express.  i.e.  based  on  a  Power  of 
written  instrament,  or  implied  from  his  position ,  e.g.   the  Jj^^^l.  ^^ 
authority  of  a  partner  to  bind  his  co-partners. 

A  power  of  attorney  must  be  construed  strictly.  Bryant, 
Pouria  &  Bryant  v.  La  Ban^  du  Peuple,  (1893)  A.  C.  170, 
177. 

As  to  how  far  the  operative  part  of  a  power  of  attorney  is 
controlled  by  a  recital,  see  Danby  r.  CoiUts  &  Co.,  29  Ch.  D. 
500. 

As  to  whether  powers  of  attorney  which  authorize  a  sale  also 
authorize  a  mortgage  or  pledge^  see  Be  Bouchout  y.  Qoldsmid, 
5  Ves.  211 ;  Bank  of  Bengal  v.  Madeod,  7  Moo.  P.  0.  35 ; 
Jonmenjoy  Coondoo  v.  Watson,  8  App.  Cas.  561. 

Where  a  principal  clothes  an  agent  with  apparent  authority  Principal, 
(a),  or  where  an  agent  has  known  powers  according  to  law  (I),  \,y  estoppeL 
a  secret  limitation  put  upon  those  powers  by  the  principal  has 
no  effect  as  against  persons  who,  without  notice  of  the  limita- 
tion, deal  with  the  agent  on  the  footing  of  his  implied 
authority,  (a)  Freeman  v.  Cooke,  2  Ex.  654 ;  Duke  of  Beaufort 
V.  Nedd,  12  CI.  &  P.  248,  290 ;  Miles  v.  Mellwraith,  8  App.  Cas. 
120.  (J)  Hawken  v.  Bourne,  8  M.  &  W.  703 ;  Sandeman  v.  Bewrr, 
L.  R  2  Q.  B.  86 ;  Ex  parte  Dixon,  4  Ch.  Div.  133 ;  Baumwoll 
Manufadur  v.  Fumess,  (1893)  A.  C.  8,  21. 

Thus,  where  a  principal  places  his  title-deeds  under  thePrinoipAl 
control  of  an  agent,  and  instructs  him  verbally  to  borrow  a  ^nt  wi& 
certain  sum  by  their  means,  bankers,  who  in  good  faith  have  *i*l«-d®^^ 
advanced  to  the  agent  a  sum  in  excess  of  the  amount  which 
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his  principal  authorized  him  to  raise,  are  entitled  to  hold 
the  deeds  as  against  the  principal  for  the  whole  amount 
advanced.  BrocJdesbif  v.  Temperanee  Building  Society,  (1893) 
3  Ch.  130 ;  (1895)  A.  C.  173. 

But  a  person  dealing  with  an  agent  who  is  known  to  have 
only  a  limited  authority  is  put  upon  inquiry  as  to  its  extent. 
Ghapleo  v.  Brunswick  Building  Society,  6  Q.  B.  Div.  696 ; 
Cooke  V.  Eshelby,  12  App.  Cas.  271. 

As  to  the  obligations  of  persons  dealing  with  directors  or 
other  agents  of  corporations,  see  p.  149. 


Authority  of 
partner  over 
partnership 
assets. 


Authority 
subsists  after 
dissolution. 


Directors  of 
building 
flocieties 
under  the 
Act  of  1886. 


Directors  may 
be  giyen  un- 
limited power 
tobonow. 


II.    Special  Cases. 

A  partner  is  entitled,  during  the  continuance  of  the  partner- 
ship, to  mortgage  or  pledge  the  partnership  assets  for  purposes 
within  the  ordinary  scope  of  the  partnership  business.  BtU- 
chart  y.  Dresser,  4  D.  M.  A;  G.  542 ;  In  re  Ounningham  db  Co., 
36  Ch.  D.  532. 

He  is  entitled  to  mortgage  or  pledge  them  after  the  dis- 
solution^  either  in  consideration  of  an  advance  for  the  purpose 
of  the  winding-up  (a),  or  to  gain  time  from  a  creditor  of  the 
dissolved  partnership  (&)•  (a)  Buichart  v.  Dresser,  10  Ha.  453 ; 
4  D.  M.  &  G.  542.    (b)  In  re  Chugh,  31  Ch.  D.  323. 

The  effect  of  the  Building  Societies  Act,  1836  (6  &  7  Wm. 
lY.  c.  32)y  upon  building  societies  certified  thereunder  is  to  fix 
persons  dealing  with  a  society  with  notice  of  the  limits  imposed 
by  its  rules  upon  its  directors.  Per  Lord  Blackburn  in  Murray 
Y.  SeoU,  9  App.  Cas.  519,  547. 

By  the  Building  Societies  Act,  1894  (57  &  58  Vict.  c.  47) 
[sect.  25,  (2)],  the  Act  of  1836  is  repealed  as  from  the  25th 
of  August,  1896,  as  to  all  societies  certified  thereunder  after 
1856. 

The  directors  of  building  societies  under  the  Act  of  1836 
have  no  power  to  borrow  unless  the  rules  give  it,  but  the  rules 
may  give  an  unlimited  power.  Mv/rray  v.  Scott,  9  App.  Cas. 
519,  explaining  Laing  y.  Beid,  5  Ch.  4 ;  In  re  National  Building 
Society,  5  Ch.  309 ;  In  re  Victoria  Land  Society,  9  Eq.  605 ;  In  re 
Mutual  Aid  Building  Society,  29  CL  D.  182 ;  30  Ch.  Div.  434. 
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Borrowing  from  bankers  stands  on  the  same  footing  as  any 
other  form  of  borrowing.  Brooks  d  Co.  y.  BlaeJcbum  Benefit 
Society,  22  Ch.  D.  61 ;  9  App.  Cas.  857. 

A  rule  would  apparently  be  lawful  which  gave  the  directors  Direoton  may 
of  the  society  power  to  pledge  specific  property  of  the  society,  po^r  to 
Murray  v.  Seott,  supra,  pp.  556,  559 ;  see  WiUon*8  Case,  12  Eq.  Pj^^^^P^® 

521.  aooiety, 

A  provision  in  the  rules  that  borrowed  moneys  are  a  first 
charge  upon  the  society's  funds  and  property  is  inconsistent 
with  a  lender  obtaining  a  specific  charge  on  specific  assets. 
Murray  v.  Scott,  supra;  Small  v.  Smith,  10  App.  Oas.  119, 
131. 

A  power  given  to  directors  to  pledge  the  individual  credit  of  but  not  per- 
members  of  the  society  is  ultra  vires.    Murray  v.  Scott,  supra;  J? members. 
In  re  Mutual  Aid  Building  Society,  supra ;  In  re  West  London 
Building  Society,  (1894)  2  Ch.  352,  371. 

''At  common  law,  a  person  in  possession  of  goods  could  not  PenoDBin 
confer  on  another,  either  by  sale  or  by  pledge,  any  better  title  SfgwdT* 
to  the  goods  than  he  himself  had.  To  this  general  rule  there  Faeton. 
was  an  exception  of  sales  in  market  overt,  and  an  apparent 
exception  where  the  person  in  possession  had  a  title  defeasible 
on  account  of  fraud.  But  the  general  rule  was  that,  to  make 
either  a  sale  or  a  pledge  valid  against  the  owner  of  the  goods 
sold  or  pledged,  it  must  be  shown  that  the  seller  or  pledger 
had  authority  from  the  owner  to  sell  or  pledge  as  the  case 
might  be.  If  the  owner  of  the  goods  had  so  acted  as  to  clothe 
the  seller  or  pledger  with  apparent  authority  to  sell  or  pledge, 
he  was  at  common  law  preclnded,  as  against  those  who  were 
induced  bond  fide  to  act  on  the  faith  of  that  apparent  authority, 
from  denying  that  he  had  given  such  an  authority,  and  the 
result  as  to  them  was  the  same  as  if  he  had  really  given  it. 
But  there  was  no  such  preclusion  as  against  those  who  had 
notice  that  the  real  authority  was  limited.''  Per  Blackburn,  J., 
in  Cole  v.  North-Western  Bank,  L.  E.  10  0.  P.  354,  362. 

The  Factors  Act,  1889  (52  &  53  Vict  c.  45),  makes  the  f^*°"  ^<^ 
possession,  either  personally  or  by  a  servant  [sect.  1  (2)],  of 
goods  or  documents  of  title  by  a  mercantile  agent  (a)  with  the 
consent  of  the  owner  [sect.  2,  (1)],  which  consent  is  presumed 
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Mercantile 
agent,  who. 


from  the  possession  [sect.  2,  (4)];  or  (i)  after  the  consent 
has  been  determined  [sect.  2,  (2)  ];  or  (e)  where  the  agent  has 
obtained  possession  of  documents  of  title  by  reason  of  being  or 
having  been,  with  the  consent  of  the  owner,  in  possession  of  the 
goods  represented  thereby  or  other  documents  of  title  thereto 
[sect.  2,  (3)],  equivalent  to  an  express  authority  by  the  owner 
of  the  goods  to  pledge  them,  in  favour  of  a  honafide  pledgee  of 
the  goods  (sect.  2),  or  documents  of  title  (sect.  3),  without 
notice  of  any  irregularity. 

A  factor  who  has  pledged  goods  for  less  than  their  full  value 
can  make  a  valid  disposition,  as  against  his  principal,  of  the 
surplus  proceeds  of  sale.    Portalis  v.  Tetley,  5  Eq.  140. 

Mercantile  agent  is  defined  [sect.  1,  (1)]  as  a  mercantile 
agent  having,  in  the  customary  course  of  his  business  as  such 
agent,  authority  either  to  sell  goods,  or  to  consign  goods  for 
the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the 
security  of  goods. 

A  person  employed  by  jewellers  to  sell  goods  on  commission 
at  private  houses  is  not  within  this  definition.  Hastings  v. 
Pearson,  (1893)  1  Q.  B.  62. 

Any  valuable  consideration  supports  a  pledge  against  the 
owner  to  the  extent  of  the  value  given  [sect.  1,  (5) ;  sect.  5],  but 
not  an  antecedent  debt  due  from  the  mercantile  agent  (sect.  4). 
As  to  antecedent  debts,  see  Edkenbach  v.  Lewis,  10  App.  Gas. 
617. 

As  to  documents  of  title,  see  sect.  1,  (4),  and  as  to  the  mode 
of  transferring  them,  see  sect.  11. 

A  consignee  of  goods  has  a  lien,  as  against  the  owner,  for 
'  advances  made  without  notice  to  a  person  to  whom  the  owner 
has  given  possession  for  the  purpose  of  consignment  or  sale,  or 
in  whose  name  he  has  shipped  the  goods  (sect.  7). 
Sale  of  Goods  The  Sale  of  Goods  Acts,  1893  (56  &  57  Vict.  c.  71),  protects 
^^^  '  a  bond  fide  pledgee  without  notice  of  goods  or  documents  of 
title  from  a  seller  who  continues  or  is  in  possession  after  sale 
[sect.  25,  (1)],  and  from  a  person  who,  having  bought  or  agreed 
to  buy  goods,  obtains,  with  the  consent  of  the  seller,  possession 
before  payment  [sect.  25,  (2)].  This  section  is  a  repetition  of 
the  Factors  Act,  1889,  sects.  8,  9. 


What  oon- 
4sideration 
anpnortaa 
pledge. 


DocnmentB 
of  title. 

Lien  of  con- 
signee for 
adyances. 
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As  to  consent,  see  Bdbinaan  v.  Bestell,  12  T.  L.  R  174:.  OonBont 

It  has  been  held  that  a  pledge  by  a  seller  to  a  warehouseman 
who  had  possession  of  the  goods,  before  and  after  the  sale,  as 
agent  of  the  pledgor,  is  not  protected  by  the  section.  Nichohon 
V.  EoA'per,  (1895)  2  Ch.  415. 

A  hirer  nnder  a  hire-purchase  agreement,  who  has  bound  P?®dg®^ 
himself  to  pay  all  the  instalments  upon  payment  of  which  hire-purchase 
the  chattel  hired  is  to  become  his  property,  has  "agreed  to  ^fi^*®®"®"* 
buy  "  within  this  section  (a) ;  but  he  has  not  "  agreed  to  buy  " 
where  he  retains  the  right  of   terminating  the  agreement 
and  returning  the  chattel  {b).    (a)  Lee  y.  Butter^  (1893)  2  Q. 
B.  318;   HvU  Bope  Works  Co.  v.  Adams,  73  L.  T.  446.    (6) 
Hdby  y.  MctUhews,  (1895)  A.  C.  471,  oyerruling  in  effect  8her^ 
stone  y.  Hilton,  (1894)  2  Q.  B.  452 ;  Payne  v.  Wilson,  (1895) 
2  Q.  B.  537. 

As  to  what  fixes  a  pledgee  with  notice  under  the  Factors 
Acts,  see  Navulshaw  v.  Brownriggy  2  D.  M.  &  G.  441. 
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L  In  General. 

The  powers  of  a  statutory  corporation,  whether  incorporated 
by  special  Act  of  Parliament,  as  a  railway  company,  or  under 
the  provisions  of  a  general  Act,  as  companies  under  the  Com- 
panies Acts,  are  those  which  are  expressly  given  it  by  the  Act 
of  Incorporation,  and  those  which  are  reasonably  required  to 
carry  out  the  objects  for  which  it  was  created.  Ashbury 
BaUioay  Gwrriage  Co.  v.  Bichef  L.  B.  7  H.  L.  653 ;  A.  G.  v.  G. 
E.  By.  Co.,  5  App.  Cas.  473 ;  Baroness  Wenlock  v.  Biver  Dee 
Co.,  10  App.  Cas.  354. 

A  corporation  cannot  be  estopped,  by  deed  or  otherwise, 
from  showing  that  it  had  no  power  to  do  that  which  it 
purports  to  have  done.  FairtUle  v.  OUbert,  2  T.  B.  169 ;  Ex 
parte  Waison,  21  Q.  B.  D.  301. 

A  power  given  by  statute  to  borrow  to  a  limited  extent,  or 
in  a  particular  way,  negatives  the  existence  of  an  implied 
power  to  borrow  to  a  larger  amount,  or  in  another  way. 
Chambers  v.  Manchester  &  Milford  By.  Co.,  5  B.  &  S.  588 ;  In 
re  Poohy  Hall  Colliery  Co.,  18  W.  B.  201 ;  Landowners  West 
of  England  Co.  v.  Ashford,  16  Ch.  D.  434 ;  Baroness  Wenlock  v. 
Biver  Dee  Co.,  10  App.  Cas.  454 ;  see  English  Channel  Steam- 
ship Co.  V.  Bolt,  17  Ch.  D.  715. 

A  person  dealing  with  a  corporation  is  deemed  to  have 
notice  of  the  conditions  under  which  it  acts,  e.g.  in  the  case 
of  a  railway  company,  of  its  special  act,  and,  in  the  case  of  a 
company  under  the  Companies  Acts,  of  its  memorandum  and 
articles,  and  he  cannot  avail  himself  of  a  security  created  in 
contravention  of  these  conditions.    D*Arcy  v.  Tamar  By.  Co., 
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L.  B.  2  Ex.  158 ;  Irvine  v.  Union  Bank  of  Australia,  2  App. 
Cas.  366,  379. 

But  he  is  not  deemed  to  have  notice  of  any  irregularities  but  not  of 
occurring  in  the  internal  management  of  the  corporation.    He  in  its  internal 
is  entitled  to  assume  omnia  rite  esse  acta.    Ernest  v.  Nicholh^  "^^^^s®™®^  • 
6  H.  L.  C.  401 ;  Boydl  British  Bank  v.  Turqtuind,  5  E.  &  B. 
248 ;  6  K  &  B.  327 ;  Fountains  v.  GarmaHhen  By.  Co.,  5  Eq. 
316;  Mdhony  v.  East  Holyford  Mining  Co.,  L.  E.  7  H.  L. 
869;  Govmty  of  Qhuoester  Bank  v.  Bitdry  Merthyr  Colliery 
Co.,  (1895)  1  Ch.  629 ;  Biggerstaff  v.  Bowatt's  Wharf,  (1896) 
2  Ch.  93. 

An  ofiScer  of  a  corporation,  howeyer,  is  deemed  to  have 
notice  of  its  proceedings,  and  cannot  avail  himself  of  a  security 
informally  created.  Howard  y.  Patent  Ivory  Manufaotfwring 
Co.,  38  Ch.  D.  156, 170. 


II.  Companies  under  the  Companies  Clauses  Acts. 

The  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  Companies 
c.  16),  provides  (sect.  38)  that  a  company  authorized  by  its  1845^*^!  33.  * 
special  Act  to  borrow  money  on  mortgage,  may,  subject  to  the 
restrictions  of  the  special  Act,  borrow  on  mortgage  such  sums 
as  a  general  meeting  shall  from  time  to  time  authorize,  not 
exceeding  in  the  whole  the  sum  prescribed  by  the  special 
Act,  and,  for  securing  their  repayment  with  interest,  mortgage 
the  undertaking  and  future  calls. 

Debentures  and  debenture  stock  may  be  issued  at  a  discount. 
Webb  y.  Shropshire  Bys.  Co.,  (1893)  3  Ch.  307. 

Where  a  company's  special  Act  enables  it  to  raise  money 
by  mortgage  so  soon  as  the  first  diyision  of  the  line  is  com- 
pleted, mortgages  are  yalid  which  are  not  issued  until  after 
the  completion,  although  authorized  by  a  general  meeting 
held  before  it.  In  re  Bagndlstoum  &  Wexford  By.  Co.,  I.  B.  1 
Eq.  275. 

Sect  39  enables  the  company  to  re-borrow  any  amounts  Power  to  re- 
paid off,  but  not  without  the  authority  of  a  general  meeting,        ^ 
unless  the  money  is  re-bonowed  to  pay  off  an  existing  mortgage 
or  bond. 
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A  debenture  is  paid  off  within  this  section  when  it  is  satisfied 

out  of  the  proceeds  of  sale  of  property  of  the  company  sold 

under  an  execution  by  the  debenture  creditor.    F(mntaine  y. 

Ga/rmarthen  By.  Co.^  5  Eq.  316. 

Evidence  of        Sect.  40  provides  what  shall  be  evidence  that  a  definite 

oonditions  ^    portion  of  the  capital  has  been  subscribed,  or  paid  up,  or  that 

(8. 40).  an  order  for  borrowing  money  has  been  made  by  a  general 

meeting. 

Provisions  forbidding  directors  to  borrow  or  re-borrow  without 
the  authority  of  a  general  meeting  are  directory  only.  Faun- 
taine  v.  Carmarthm  By.  Co.^  5  Eq.  316 ;  Landowners  West  of 
England  Co.  v.  Ashford,  16  Ch.  D.  434. 
Mortgages  to  Every  mortgage  for  securing  money  borrowed  by  the 
(b,  if).  ^  company  shall  be  by  deed  under  the  common  seal  of  the 
company  duly  stamped,  and  wherein  the  consideration  shall  be 
truly  stated  (sect  41). 

An  untrue  statement  or  omission  of  the  consideration  does 

not  affect  the  validity  of  the  mortgaga    Landoioners  West  of 

England  Co.  v.  Ashford,  16  Ch.  D.  434 ;  see  Powell  v.  London 

cfe  Provincial  Bank,  (1893)  2  Ch.  555. 

Mortgagee  Sect.  42  provides  that  the  respective  mortgagees  shall  be 

m  net  eu^   entitled  to  their  respective  proportions  of  the  tolls,  sums^  and 

ings  (s.  42).    premises  comprised  in  such  mortgages,  and  of  the  future  calls 

(if  comprised  therein),  according  to  the  respective  sums  in 

such  mortgages  mentioned  to  be  advanced  by  such  mortgagees 

respectively,  and  to  be  repaid  the  sums  so  advanced,  with 

interest,  without  any  preference  by  reason  of  priority  of  the 

date  of  the  mortgage  or  of  the  meeting  at  which  it  was 

authorized. 

Mortgages  or  debentures  of  a  public  statutory  undertaking 
give  only  a  charge  on  the  net  earnings  of  the  undertaking 
after  the  expenses  of  management  have  been  proyided  for. 
Doe  V.  8t.  Helens  &  Buncorn  Gap  By.  Co.,  2  Q.  B.  364 ;  Hart 
V.  Eastern  Union  By.  Co.,  7  Ex.  246 ;  Gardner  v.  L.  C.  &  B. 
By.  Co.,  L.  B.  2  Ch.  201. 

A  proviso  in  a  railway  lease,  that  interest  on  the  bonds  and 
debentures  of  the  lessor  company  should  be  a  first  charge  on 
the  gross  receipts,  was  held  to  give  a  charge  on  the  gross  traffic 
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receipts^   in   priority   to    working   expenses   and    outgoings. 
ProffiU  V.  Wye  Valley  By.  Co.,  64  L.  T.  669. 

Sect.  23  of  the  Eailway  Companies  Act,  1867,  does  not 
create  any  charge  in  favour  of  holders  of  debentures  or  debenture 
stock  on  the  proceeds  of  sale  of  surplus  lands  of  the  company. 
In  re  HuU,  Barnsley,  &  West  Biding  Junction  By.  Co.,  40  Oh. 
Div.  119. 

Every  mortgagee  who  comes  in  under  the  Act,  whatever  the 
property  charged  in  his  mortgage  may  be,  must  bring  that 
property  into  hotchpot  with  the  other  mortgagees.  Land- 
owners  West  of  EngUmd  Co.  v.  Ashford,  16  Ch.  D.  434. 

Mortgagees  of  a  railway  company  have  a  right  of  action 
against  the  company  in  respect  of  principal  or  interest  in 
default.    Hart  v.  Eastern  Union  By.  Co.,  7  Ex.  246. 

The  company  must  keep  a  register  of  mortgages  and  bonds,  Right  of 
which  may  be  perused  at  all  reasonable  times  by  any  share-  Sap^t^b^ks 
holder,  mortgagee,  bond  creditor,  or  person  interested  in  any  (^-  *^)- 
mortgage  or  bond,  without  fee  or  reward  (sect.  45). 

Under  this  section  and  sect.  28  of  the  Companies  Clauses  Act, 
1863,  a  mortgagee  or  debenture  holder  is  entitled  to  see,  not 
merely  the  names  and  addresses  of  the  other  mortgagees  and 
debenture  holders,  but  also  the  amounts  held  by  them,  and  he 
is  entitled  to  take  copies  of  whatever  he  has  a  right  to  inspect. 
He  is  not  bound  to  give  a  rea^n  for  his  application.  His 
remedy  in  case  of  refusal  is  by  injunction,  to  which  the  fact 
that  he  is  nominee  of  a  rival  company  does  not  disentitle  him. 
Holland  v.  Dickson,  37  Ch.  D.  669 ;  Mutter  v.  Eastern  &  Mid- 
lands By.  Co.,  38  Ch.  Div.  62. 

Under  sect.  55,  a  mortgagee  may,  at  all  reasonable  times, 
inspect  the  account  books  of  the  company  and  take  extracts, 
without  fee  or  reward. 

Interest  is  payable  on  mortgages  or  bonds  at  the  periods  interest  when 
appointed  therein  or  half-yearly,  in  preference  to  dividends  ^*^*  ®^^' 
(sect.  48). 

The  company  may  fix  a  period  for  repayment  of  the  principal  Principal, 
sum  borrowed,  with  interest  (sect  50).    If  no  time  is  fixed,  able  (ss.  so, 
the  mortgagee  may,  at  or  after  twelve  months  from  the  date  of  ^^^ 
the  mortgage,  demand  payment,  upon  giving  six  months' 
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previous  notice ;  and,  in  the  like  case,  the  company  may  pay 
off  the  mortgage,  on  giving  the  like  notice  (sect.  51). 
Cesser  of  Sect.  52  deals  with  the  cesser  of  interest  at  the  expiration  of 

interest (8. 52).  j^^^i^Q  },y  ^he  company  to  pay  off  the  mortgage. 

Companies  The  Companies  Clauses  Act,  1863  (26  &  27  Vict.,  c.  118), 

18«3*?22?*'  enables  (sect  22)  any  company  incorporated  for  the  purpose 
of  carrying  on  an  undertaking,  which  is  authorized  by  its  special 
Act  to  create  and  issue  debenture  stock,  to  raise  all  or  any 
part  of  the  money  which  they  have  raised  or  are  authorized  to 
raise  on  mortgage  or  bond  by  the  creation  and  issue  of  debenture 
stock.  See  the  Companies  Clauses  Act,  1869  (32  &  33  Vict, 
c.  48),  sects.  1  and  2. 

Debenture  stock,  with  the  interest  thereon,  is  a  charge  upon 
the  undertaking,  prior  to  all  shares  or  stock,  and  is  transmissible 
and  transferable  in  the  same  manner  as  other  stock  (sect.  23). 

The  interest  on  debenture  stock  has  priority  over  all 
dividends  or  interest  on  any  stock  or  shares,  and  ranks  next  to 
stock  (s.  24).  ^jj^  interest  on  mortgages  or  bonds  granted  before  the  creation 
of  the  stock,  but  the  holders  of  debenture  stock  rank  pari  passu 
(sect.  24;  see  also  sect.  30). 
Beeistration  Sect.  28  provides  for  the  registration  of  debenture  stock- 
oates  of  de-  holders,  and  sect  29  for  certificates  of  debenture  stock. 
(mT^s^  Debenture  stock-holders  have  the  rights  and  powers  of 
Debenture      mortgagees  of  the  undertaking,  other  than  the  right  to  require 

stook-holders  ±     j»  a.\.  •      •     i  •  i  j.     ^  ^\. 

have  rights  of  repayment  of  the  principal  money  paid  up  in  respect  of  the 
mor^ees     debenture  stock  (sect.  31). 

The  Companies  Clauses  Act,  1869  (32  &  33  Vict  c.  48), 
provides  in  effect  (sect  3)  that  any  company,  which  has  power 
under  its  special  Act  to  raise  money  by  mortgage  or  bond,  may 
create  and  issue  debenture  stock.  See  In  re  Mersey  By.  Co., 
(1895)  2  Ch.  287. 

This  section  extends  to  all  companies  within  the  Companies 
Clauses  Acts  provisions  which  the  Bail  way  Companies  Act, 
1867  (30  &  31  Yict.  c.  127),  had  confined  to  railway  companies 
(see  sect.  24). 

As  to  the  nature  of  debenture  stock,  see  AUree  v.  Hau?e^  9 
Ch.  Div.  337. 
Creation  of         The  creation  of  debenture  stock,  as  distinct  from  its  issue,  is 


Companies 
Clauses  Act, 
1869,  s.  3. 
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the  resolution  which  authorizes  the  issue,  fixes  the  rate  of  debenture 
interest,  and  prescribes  the  other  conditions  on  which,  it  is        ' 
to  be  held.    In  re  Burry  Port  By.  Co.,  54  L.  J.  Ch.  710. 

As  to  the  construction  of  provisions  in  special  Acts  deter-  Relative 
mining  the  priority  of  mortgages,  debentures,  and  debenture  ^Jt^/geB, 
stock,  see  Harrison  v.  GomwaU  Minerals  By.  Co.,  16  Ch.  D.  66 ;  f^^®^*^*^,e 
18  Ch.  Div.  334;  8  App.  Cas.  780 ;  In  re  Bwrry  PoH  By.  Co.,  stock.^ 
54  L.  J.  Ch.  710 ;  In  re  Mersey  By.  Co.,  (1895)  2  Ch.  287. 

The  company  may  take  power  to  redeem  debenture  stock.  Power  to 
Whitehaven  Joint  Stock  Banking  Co.  v.  Beed,  54  L.  T.  360.  debenture 

The  Railway  Cdinpanies  Securities  Act,  1866  (29  &  30  Vict  J*^^^y 
c.  108),  provides  (sect  10)  that  it  shall  not  be  lawful  for  any  CJompanies 
railway  company  at  any  time  to  borrow  any  money  on  mortgage  i866  (s.  lO). 
or  bond,  or  to  issue  any  debenture  stock,  under  any  Act  of  the 
present  session,  or  passed  after  the  end  of  the  half-year  to 
which  their  then  last  registered  loan  capital  half-yearly  account 
relates,  unless  and  until  they  have  first  deposited  with  the 
Registrar  of  Joint  Stock  Companies  in  England  a  statement, 
certified  and  signed  by  the  company's  registered  ofiScer  as  a 
true  statement,  specifying  the  particulars  described  in  the  First 
Schedule  to  this  Act,  Fart  II. 

Sect.  11  imposes  a  penalty  on  any  railway  company  which  Penalty  for 
borrows  any  n^oney  on    mortgage    or    bond,  or  issues  any  pUanoe(B.ii). 
debenture  stock,  without  obeying  the  requirements  of  sect  10. 

Sect.  14  provides  that  a  declaration,  in  the  form  given  in  Declaration 
the  second  schedule  to  the  Act,  shall  be  put  on  every  mortgage  mortg^s?'^ 
deed  or  certificate  for  debenture  stock,  given  by  a  railway  ^^-  (»•  ^*)- 
company  after  the  21st  of  January,  1867,  and  sect  15  imposes  a 
penalty  on  a  company  which  omits  the  declaration. 

Where  an  untrue  declaration  was  indorsed  upon  certificates 
of  debenture  stock,  to  the  effect  that  it  was  within  the  amount 
authorized,  the  measure  of  damages  in  an  action  against  the 
directors  is  the  difference  between  what  would  have  been  the 
value  of  the  debenture  stock  if  it  had  not  been  ultra  vires  and 
its  actual  value  when  the  indorsement  was  made.  WhiteJuiven 
Joint  Stock  Banking  Co.  v.  Beed,  54  L.  T.  360;  Firbamk's 
Execviors  v.  Humphreys,  18  Q.  B.  Div.  54. 

Sect.  18  provides  that  nothing  in  the  Act  shall  affect  in  any 
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action  or  suit  any  qaestion  respecting  any  loan,  debt,  liability, 
mortgage,  bond,  or  debenture  stock,  as  between  a  railway 
company  or  any  director  or  officer  of  it  on  the  one  side,  and  any 
person  or  class  of  persoDs  on  the  other. 
^^nS™"  '^^^  Railway  Companies  Act,  1867  (30  &  31  Vict.  c.  127), 
1867,  B.  23.  provides  in  eflfect  (sect.  23)  that  all  money  borrowed  by  a  railway 
company  on  mortgage,  or  bond,  or  debenture  stock  shall  have 
priority  against  the  company  and  their  property  over  all  other 
claims  on  account  of  debts  incurred,  or  engagements  entered 
into  by  the  company  after  the  20th  of  August,  1867 ;  but 
this  priority  is  not  to  affect  any  claims  against  the  company 
in  respect  of  any  rent-charge  granted  by  them,  or  rent  under 
a  lease  made  to  them,  or  any  claim  for  land  taken  or  injuriously 
affected. 

The  effect  of  sect.  23  is  considered  in  In  re  HuH^  Bamdei/y 
&  West  Biding  Junction  By.  Co.,  40  Ch.  Div.  119. 

Where  a  railway  has  been  sold  as  a  going  concern  imder  the 
provisions  of  a  private  Act,  mortgftgees  of  the  undertaking  are 
entitled  to  be  paid  out  of  the  proceeds  of  sale  in  priority  to 
judgment  creditors.  Fvmess  v.  Gaterham  By.  Co,,  27  B.  358 ; 
In  re  Bagnahtown  &  Wexford  By.  Co,,  I.  E.  1  Eq.  275. 

Holders  of  rent-charges  have  a  first  charge  on  the  net  earn- 
ings in  priority  to  debenture  holders.  Eyton  v.  Denbigh,  Buthin, 
&  Corwen  By.  Co.,  7  Eq.  439. 

A  debenture-holder  is  probably  entitled  to  restrain  a  company 
from  selling  its  rolling  stock  for  payment  of  debts  which  rank 
after  the  debentures.  Yorkshire  By.  Wagon  Co.  v.  Maclv/re, 
21  CL  Div.  309,  314. 


III.  Companies  under  the  Companies  Aots. 

Powers  are         The  powers  of  a  company  under  the  Companies  Acts  are 
memorandum,  lio^ited  by  the  memorandum  of  association.      Ashhwry  By. 

Carriage  Co.  v.  Biche,  L.  R.  7  H.  L.  653. 
Belationof         As  to  the  power  of  referring  to  the  articles  to  explain 
^^o^J^l^ua  ambiguities  or  fill   up  omissions  in  the  memorandum,  see 

Harrison  v  Mexican  By.  Co.,  19  Eq.  358 ;  Anderson's  Case,  7  Ch. 

Div.  75 ;  In  re  Phoenix  Bessemer  Sted  Co.,  44  L.  J.  Ch.  683 ; 


MEMORANDUM  AND  ARTICLES.  155 

Guinness  v.  Land  Corporation  of  Ireland,  22  Ch.  Div.  349; 
Smith  V.  Ghadwiclc,  9  App.  Cas.  187. 

Where  a  condition  in  the  memorandum  of  association  is  an  Power  of 
essential  part  of  the  constitution  of  the  company,  it  cannot  be  memorandum, 
altered  except  under  sect.  12  of  the  Companies  Act,  1862, 
although  it  is  not  one  of  the  conditions  required  by  sect.  8  of 
the  Act  to  be  inserted  in  the  memorandum.    Ashbury  v.  Watson, 
28  Ch.  D.  56 ;  30  Ch.  Div.  376. 

A  company  may  be  given  a  power  to  raise  borrowed  capital 
under  the  Companies  (Memorandum  of  Association)  Act,  1890. 
In  re  Beversionary  Interest  Society,  (1892)  1  Ch.  615. 

The  Mortgage  Debenture  Act,  1865  (28  &  29  Vict.  c.  78),  Mortgage 
and  the  Mortgage  Debenture  (Amendment)  Act,  1870  (33  &  34  Acts,  1865 
Vict.  c.   20),  enable  such  companies  under  the  Companies  *^^  ^^^* 
or  any  other  Act,  as  are  entitled  to  advance  money  on  the 
security  of  land,  to  issue  mortgage  debentures  founded  on  the 
securities  mentioned  in  sect.  4  of  the  Amendment  Act. 

A  power  to  borrow,  for  the  purposes  of  its  business,  and  to  give  Implied  power 
security  for  repayment  of  the  loan,  is  implied  in  every  trading  give  security. 
company.  Australian  Auxiliary  Steam  Clipper  Co.  v.  Mounsey, 
4  £•  &  J.  733 ;  Bryon  v.  Metropolitan  Saloon  Omnibus  Co.,  3 
De  G.  &  Jo.  123 ;  Gihbs  &  West's  Case,  10  Eq.  312 ;  In  re 
Hamilton's  Windsor  Ironworks,  12  Ch.  D.  707 ;  Oeneral  Auction 
Estate  Co.  v.  Smith,  (1891)  3  Cb.  432 ;  see  In  re  Lough  Neagh 
Ship  Co.,  (1895)  1 1.  E.  533. 

Where  the  memorandum  of  association  is  silent  as  to  borrow- 
ing, and  the  articles  give  a  limited  power,  they  may  be  altered 
by  special  resolution  to  give  a  more  extensive  power.  Jackson 
T.  Bainfard  Coal  Co.,  (1896)  2  Ch.  340. 

As  to  the  power  of  a  company  under  the  Companies  Acts  Power  to  issue 
to  issue  negotiable  instruments,  see  In  re  Peruvian  Bailways  Swtouments. 
Co.,  L.  E.  2  Ch.  617. 

The  cases  are  conflicting  as  to  whether  negotiable  instruments 
can  be  issued  under  seal.  It  appears  to  be  clear  that  nego- 
tiability cannot  be  attached  to  a  charge  on  property  of  the 
issuing  corporation.  See  Cromh  v.  Credit  Fonder  of  England, 
L.  E.  8  Q.  B.  374. 

A  company  can  create  an  equitable  mortgage  by  deposit  of  to  mortgage 
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by  deposit  of  title-deeds.  In  re  Patent  File  Co.,  6  Ch.  83 ;  In  re  General 
1  e-  ee  8,     Pf^Q^i^ent  Assurance  Co,^  14  Eq.  507. 

to  create  in-©-  It  is  clear  that  a  power  to  mortgage  would  not  enable  a 
debenture  company  to  issue  perpetual  debenture  stock,  and  it  is  doubtful 
^*°°  •  whether  a  company  can  give  itself  power  to  create  a  security 

which  shall  be  irredeemable. 
Where  a  company  gives  a  share  to  every  subscriber  to  a 

debenture,  the  share  is  liable  to  be  paid  up  in  fulL    In  re  By. 

Time  Tables  Co.,  62  L.  J.  Ch.  935. 
Power  to  A  company  can  give  itself  power  to  mortgage  the  whole  of 

after-acquired  its  property  (a),  including  after-acquired  property  (6).  (a)  In 
property.        ^^  Mo/rine  Mansions  Co.,  4  Eq.  601  ;  In  re  Panama  Boyal  Mail 

Co.,  5  Ch.  318 ;  In  re  Oeneral  South  American  Co.,  2  Ch.  D 

337.     (6)  Bloomer  v.    Union  Coal  &  Iron  Co.,  16  Eq.  383 ; 

Anderson  v.  Butl&rs'  Wharf  Co,,  48  L.  J.  Ch.  824 ;  Ex  parte 

Cox,  13  L.  E.  Ir.  174. 
Power  to  It  can  give  itself  power  to  mortgage  future  calls,  including 

fu^o^^Us.     calls  to  be  made  in  the  winding-up  {a),  but  not  to  mortgage  that 

part  of  its  capital  which,  under  sect.  5  of  the  Companies  Act, 

1879,  can  only  be  called  up  in  the  event  of  a  winding-up  Q>). 

(a)  In  re  Phoenix  Bessemer  Steel  Co.,  44  L.  J.  Ch.  683 ;   In 

re  Pyle  Works,  44  Ch.  Div.  534 ;  NewUm  v.  Debenture  Holders 

of  AnglO'Austraiian  Investment  Co.,  (1895)  A.  C.  244.     (6)  In  re 

Pyle  Works,  supra. 
Debenture  A  company  can  issue  debentures  at  a  discount.    In  re  Anglo- 

mftv  be  iflsoed  —. 

at  discount.  Danubian  Steam  Navigation  Co.,  20  Eq.  339 ;  In  re  Begent*s 
Canal  Ironworks  Co.,  3  Ch.  Div.  43 ;  CampbdVs  Case,  4  Ch.  D. 
470. 

Verbal  Power  to  borrow  by  the  issue  of  securities  permits  the 

be  created,  creation  of  a  verbal  security.  In  re  Tilbury  Portland  Cement 
Co.,  62  L.  J.  Ch.  814 ;  (1893)  W.  N.  141. 

What  words        Future  calls,  including  calls  to  be  made  in  the  winding-up, 

authorize  _  _  .. 

mortgage  of  may  be  mortgaged  under  a  power  to  mortgage  all  or  any  part 
n  ure  ca  a.  ^£  ^^^  company's  properties  and  rights  (a),  or  to  receive  money 
upon  any  security  of  the  company,  or  upon  the  security  of  any 
property  of  the  company  (b),  but  not  under  a  power  to  mort- 
gage the  property  or  property  both  present  and  future  (c), 
property  and  funds  (d),  or  property  and  effects  (e),  of  the 
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company,  (a)  Howard  v.  Patent  Ivory  Manufacturing  Co.^ 
38  Ch.  D.  156.  (b)  Newton  y.  Debenture  Holders  of  Anglo- 
Australian  Investment  Co.,  (1895)  A.  0.  244.  (c)  Bank  of 
South  Australia  y.  Abrahams,  L.  B.  6  F.  C.  265;  Holme  v. 
BrachenfeU  Syndicate,  2  Hanson,  146 ;  In  re  Streatham  Estates 
Co.,  (1897)  1  Ch.  15.  (d)  Stanley^s  Case,  4  D.  J.  &  S.  407. 
(e)  In  re  Sanhey  Brook  Goal  Co.,  9  Eq.  721 ;  10  Eq.  381. 

In  Jaekson  v.  Bainford  Coal  Co.  [(1896)  2  Ch.  340]  it  was 
held  that  uncalled  capital  might  be  mortgaged  under  a  power 
to  mortgage  **m  such  other  manner  as  the  company  may 
determine.*' 

A  mortgage  of  assets  (a)  includes,  but  a  mortgage  of  real 
and  personal  estate  (Tb)  does  not  include,  uncalled  capital,  (a) 
Page  v.  International  Agency,  62  L.  J.  Ch.  610.  (6)  In  re  Colonial 
Trusts  Corporation,  15  Ch.  D.  465. 

A  mortgage  of  the  undertaking  (a)  or  property  (&)  of  the  What  words 
company  includes  its  after-acquired  property,     (a)  In  re  Marine  acquired 
Mansions  Co.,  4  Eq.  601 ;  see  In  re  New  aydach  Co.,  6  Eq.  514.  P'^P^'^y* 
(6)  Bloomer  v.  Union  Coal  dk  Iron  Co.,  16  Eq.  383. 

A  charge  on  the  undertaking  covers  moneys  recovered  by 
proceedings  for  misfeasance  under  sect.  10  of  the  Companies 
( Winding-Up)  Act,  1890.  In  re  Anglo-Austrian  Printing  Union, 
(1895)  2  Ch.  891. 

Where  debentures  are  given  in  lieu  of  debentures  which  are 
supposed  to  be  defective,  the  presumption  is  that  they  are 
intended  to  charge  the  same  property  as  that  included  in  the 
original  debentures.  Boss  v.  Army  &  Navy  Hatd  Co.,  34  Ch. 
Div.  43. 

A  power  to  borrow  or  raise  money  on  mortgage,  or  by  the  Power  to  givo 
issue  of  debentures,  enables  a  company  to  give  security  for  an  existing  debt, 
existing  debt.  In  re  Inns  of  Court  Hotel  Co.,  6  Eq.  82 ;  In  re 
Patent  File  Co.,  6  Ch.  83 ;  Landowners  West  of  England  Drain- 
age Co.  V.  Ashford,  16  Ch.  D.  411 ;  Howard  v.  Patent  Ivory 
Mawufac^ring  C,  38  Ch.  D.  156 ;  General  Auction  Estate  Co. 
V.  Smith,  (1891)  3  Ch.  432 ;  Seligman  v.  Prince  &  Co.,  (1895) 
2  Ch.  617;  see  In  rePyle  Works  (No.  2),  (1891)  1  Ch.  173. 

A  debenture  primarily  imports  a  personal   liability  only.  When  deben- 
Ex  parte  Moor,  10  Ch.  Div.  530.  tutTcharge' 
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As  to  the  meaning  of  debenture,  see  p.  40. 
As  to  whether  a  debenture   which   purports  to  bind  the 
company  and  their  estate,  property,  and  effects,  or  their  real 
and  personal  estate  creates  a  charge,  see  Norton  v.  Florence 
Land  Co.,  7  Ch.  D.  332  ;  Ex  parte  Moor,  10  Ch.  Div.  530. 

A  proviso  that  debenture-holders  shall  be  entitled  to  "paj- 

meat  pari  passu  shows  that  the  debentures  create  a  charge.    In 

re  Colonial  Trusts  Corporation,  15  Ch.  D.  465. 

Floating  A  charge  by  a  company  on  its  undertaking,  and  all  sums  of 

security,  what,  money  arising  therefrom  (a),  its  estate,  property,  and  effects  (b), 

or  its  real  and  personal  estate  (c),  constitutes  a  floating  security, 

(a)  In  re  Panama  Mail  Co.,  5  Ch.  318.    (I)  Ex  parte  Moor, 

10  Ch.  Div.  530.   (c)  Ex  parte  Bradshaw,  15  Ch.  D.  465. 

To  what  A  floating  security  attaches  to  all  the  property  of  the 

atto^  **      company  in  existence  at  the  time  when  it  becomes  specific. 

Until  then,  the  company  is  entitled  to  deal  with  its  property  in 

the  ordinary  course  of  business.    In  re  Panama  Boyal  Mail  Co., 

5  Ch.  318  ;  Ex  parte  Moor,  10  Ch.  Div.  530 ;  Ex  parte  Pitman 

6  Edwards,  12  Ch.  D.  707 ;  TaiUn/  v.  Official  Receiver,  13  App. 
Cas.  523,  541 ;  Driver  v.  Broad,  (1893)  1  Q.  B.  744 ;  Bigger- 
staff  V.  BowaU's  Wharf,  (1896)  2  CL  93. 

Goods  taken       ^  floating  security  attaches  on  goods  which  have  been  taken 

in  execution,  jjj  execution,  but  not  sold  at  the  time  when  the  security  becomes 

specific.    In  re  Standard  Manvfacturing  Co.,  (1891)  1  Ch.  627 ; 

In  re  Opera  Limited,  (1891)  3  Ch.  260 ;  Tav/nton  v.  Sheriff  of 

Warwickshire,  (1895)  1  Ch.  734;  2  Ch.  319. 

But  overseers  of  the  poor  can  distrain  for  rates  on  goods 
comprised  in  debentures,  the  holders  of  which  have  obtained 
a  receiver.    In  re  Marriage,  Neave  dt  Co,,  (1896)  2  Ch.  663. 

A  debtor  to  a  company,  which  has  created  debentures  by  way 
of  floating  security  over  all  its  property,  can  set  off  debts 
which  accrue  due  from  the  company  after  the  creation  of  the 
debentures,  but  before  a  receiver  is  appointed  at  the  instance  of 
the  debenture  holders.  Biggerstaff  v.  Bowatfs  Wharf,  (1896) 
2  Ch.  93. 

As  to  the  power  of  the  company  to  create  charges  on  specific 

parts  of  its  property  in  priority  to  a  fioating  security,  see  p.  419. 

When  floating     ^  the  absence  of  special  provisions  in  the  debentures^  a 
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floating  security  does  not  become  specific  until  the  company  is  Beourity  be- 
wound-up  or  stops  business,  or  a  receiver  is  appointed  at  the 
instance  of  the  debenture  holders.  In  re  Panama  Boyal  Mail 
Co.,  5  Ch.  318 ;  Ex  parte  Moor,  10  Ch.  Div.  530 ;  Ex  parte 
Bradshaw,  15  CL  D.  465 ;  Bolsm  v.  Smith,  (1895)  2  Ch.  118  ; 
Government  Stock  Investment  Co.  v.  Manila  By.  Co,,  (1895)  2 
Ch.  551. 

A  floating  security  becomes  enforceable  at  the  commence- 
ment of  the  winding-up,  although  the  debt  is  not  repayable 
until  a  later  date.  Hodson  v.  Tea  Co.,  14  Ch.  D.  859  ;  Wdllaee 
V.  Universal  Automatic  Machines  Co.,  (1894)  2  Ch.  547. 

As  to  the  rights  of  debenture  holders,  who  have  placed  'Right  of 
money  in  the  hands  of  trustees  for  a  purpose  which  it  becomes  object  in- 
impossible  to  carry  out,  to  a  return  pari  passu  of  their  unspent  f^Siment. 
subscriptions,  see    Wilson  v.  Church,  13  Ch.  Div.   1,  S.    C. 
National  Bolivian  Co.  v.  Wilson,  5  App.  Cas.  176, 185 ;  CoUing- 
ham  V.  Slop&r,  (1893)  2  Ch.  96. 

As  to  the  rights  of  some  holders  of  an  issue  of  debentures  'Right  of 
to  contest  the  validity  of  other  debentures  of  the  same  issue,  gome  deben- 
see  In  re  Begent's  Canal  Ironworks  Co,,  3  Ch.  Div.  43 ;  Mowait  tejfvliidi^" 
V.  Castle  Steel  Co.,  34  Ch.  Div.  58 ;  In  re  Queensland  Land  &  ^^  ^*^®'»- 
Coal  Co.,  (1894)  3  Ch.  181. 


IV.  Otheb  Trading  Cobporations. 

Power  is  given  to  incorporated  building  societies  to  borrow  Incorporated 
money,  within  the  limits  therein  mentioned,  by  sect  15  of  the  swsietief. 
Building  Societies  Act,  1874,  (37  &  38  Vict.  c.  42),  and  sect. 
14  of  the  Building  Societies  Act,  1894  (57  &  58  Vict.  c.  47). 

No  power  is  given  to  secure  loans  by  mortgage  or  charge, 
and  it  is  conceived  that  no  such  power  exists.  The  provision 
in  sect.  19  of  the  Act  of  1874,  that  any  society  in  a  schedule 
to  its  rules  may  describe  the  forms  of  "  security  for  deposit 
or  loan,''  is  not  enough  to  give  such  a  power  by  implication. 

In  Andrew  v.  Swansea  Building  Society  (50  L.  J.  Q.  B.  428), 
a  building  society  gave  a  bond  declaring  that  **  all  the  funds, 
assets,  and  effects  of  the  society  shall  be  held  liable  for 
repayment  of  the  loan."     It  was  held  by  C.  A.  that  the 
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bondholder  had  not  a  mortgage  entitling  him  to  foreclosnre, 
but,  at  most^  an  equitable  charge  entitling  him  to  be  paid  out 
of  the  assets  in  priority  to  other  creditors.  The  question 
whether  such  a  charge  could  be  validly  given  did  not  arise. 
Industrial  and  Industrial  and  provident  societies  are  empowered9';by  sect.  36 
MoietioB.  of  the  Industrial  and  Provident  Societies  Act,  1893  (56  &  57 
Vict.  c.  39),  if  their  rules  do  not  direct  otherwise,  to  hold  land 
and  mortgage  the  same,  and  no  mortgagee  shall  be  bound 
to  inquire  as  to  the  authority  for  any  such  mortgage,  and  the 
receipt  of  the  society  shall  be  a  discharge  for  all  moneys 
arising  from,  or  in  connection  with,  such  mortgage. 

The  Friendly  Societies  Act,  1896  (59  &  60  Vict.  c.  25), 
empowers  (sect.  47)  a  registered  society,  if  its  rules  provide, 
to  hold  and  mortgage  land.  The  mortgagee  is  not  bound  to 
inquire  as  to  the  authority  for  such  mortgage,  and  the  receipt 
of  the  trustees  is  a  discharge  for  the  mortgage  moneys. 


Friendly 
Bocietiea. 
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CHAPTER  XVm. 

PRELIMINARIES   OF  THE  8E0UEITY. 

A.  Speoifio  Performance  of  the  Contract  of  Loan. 
A  CONTRACT  to  make  or  take  a  loan  of  money,  whether  the  Contract  to 
loan  is  to  be  on  security  or  not,  will  not  be  specifically  ig  notspeS^ 
enforced,  but  the  parties  will   be  left  to  their  remedy  in<»Uy©nfoioed. 
damages,  the  measure  of  damages  being  the  loss  sustained  by 
the  breach.    Sogers  v.  Challisy  27  B.  175 ;  Siekd  v.  Mosenthcd^ 
30  B.  371 ;  Lcmos  v.  B(ymny  y  Owety,  L.  R.  5  P.  C.  346 ; 
Western  Wagon  Co.  v.  West,  (1892)  1  Ch.  271. 

But  a  contract  to  give  security  in  consideration  of  a  loan  Contract  to 
will  be  specifically  enforced  (a),  even  where  the  agreement  is  speoificai^ 
is  to  execute  a  mortgage  with  an  immediate  power  of  sale  (J).  ®^'^'<'®^- 
(a)  Hermann  v.  Hodges,  16  Eq.  18 ;  Seton,  1694.    (&)  Ashton  v. 
Corrtgan,  13  Eq.  76 ;  Hemurnn  v.  Hodges,  supra. 

Where  there  is  an  agreement  to  execute  a  mortgage,  in-  What  pro- 
eluding  all  powers,  covenants,  and  clauses,  incidental  and  be  inserted, 
necessary  thereto,  the  mortgage  should  contain  a  covenant  for 
payment    Saunders  v.  MUsome,  L.  B.  2  Eq.  573. 

Where  an  agreement  charging  a  hotel,  which  was  construed  Snbjeot- 
to  mean  the  physical  building,  provided  for  the  execution  of  gecimty 
a  valid  mortgage,  which  was  to  be  in  such  form  and  to  contain  ^iJ^jL^ 
such  powers,  covenants,  and  provisions  as  the  mortgagee's 
solicitor  should  advise  or  require,  it  was  held  that  these  words 
would  not  permit  the  subject-matter  of  the  security  to  be 
enlarged    by   including    the    hotel  business    and    goodwill. 
Whiiley  V.  Chdais,  (1892)  1  Ch.  64. 

As  to  the  form  of  the  power  of  sale  to  be  inserted  in  an  Form  of 
ordinary  mortgage,  see  Coehbum  v.  Edwards,  18  Ch.  Div.  449 ;  ^^^^gale. 
Pooley's  Trustee  v.  Whetham,  33  Ch.  Div.  111. 


162  PRELIMINARIES  OP  THE  SECURITY. 

Agroement         An  agreement  not  to  call  in  the  principal  money  for  some 
principal.       jefiors  will  be  made  conditional  on  punctual  payment  of  interest. 
Seatan  v.  Twyford,  11  Eq.  591. 

Where  a  debtor  agreed  in  writing  with  his  creditor  to 
execute  a  mortgage  at  5  per  cent,  in  four  years  to  secure  a 
debt,  it  was  held  that  the  mortgage  must  be  of  a  sufficient 
portion  of  the  debtor's  real  estate  to  secure  the  debt  In  re 
FUzg&rald,  6  Ir.  Jur.  N.  S.  180. 


B.  Payment  of  the  Loan. 

There  is  no  distinction,  as  regards  the  agent's  authority, 
between  cases  of  purchase  and  of  mortgage.  Viney  y.  Chaplin^ 
2  De  G.  &  J.  468,  483. 
Agent  mnst  1.  Where  payment  is  not  made  to  the  principal  personally, 
or  implied  the  payer  IS  only  discharged  if  it  is  made  to  an  agent,  who 
^^^  ^  has  either  a  special  written  authority  to  receive  it  on  the 
payment.        occasion  in  question,  or  a  general  authority  incident  to  his 

office  to  receive  payment  on  the  principal's  behalf. 
Conveyancing     The  Conveyancing  Act,  1881,  provides — 

Sect.  56,  (1).  Where  a  solicitor  produces  a  deed,  having  in 
the  body  thereof,  or  indorsed  thereon,  a  receipt  for  considera- 
tion money  or  other  consideration,  the  deed  being  executed 
or  the  indorsed  receipt  being  signed  by  the  person  entitled 
to  give  a  receipt  for  that  consideration,  the  deed  shall  be 
sufficient  authority  to  the  person  liable  to  pay  or  give  the 
same  for  his  paying  or  giving  the  same  to  the  solicitor,  without 
the  solicitor  producing  any  separate  or  other  direction  or 
authority  in  that  behalf  from  the  person  who  executed  or 
signed  the  deed  or  receipt. 

(2)  This  section  applies  only  in  cases  where  consideration 
is  to  be  paid  or  given  after  the  commencement  of  this  Act. 
Production  of  The  solicitor  within  this  section  must  be  a  solicitor  acting 
Bolioitor.  for  the  party  to  whom  the  money  is  expressed  to  be  paid, 
the  effect  of  the  section  being  to  make  a  deed  in  the  form 
pointed  out  equivalent  to  a  special  written  authority,  and  the 
solicitor  must  actually  produce  the  deed,  his  mere  possession 
of  it  not  being  enough.    Bay  v.  Woolwich  Building  Society^  40 
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Ch.  D.  491 ;  In  re  Eetling  and  Merton'a  Contract,  (1893)  3  Ch. 
269. 

Trustees  cannot,  except  in  cases  of  moral  necessity,  e,g.  Oases  \vhere 
where  a  trustee  is  abroad,  authorize  a  solicitor  or  other  agent  is  trustee. 
or  one  of  their  own  number  to  receive  money  on  their  behalf. 
In  re  Bellamy  and  Metropolitan  Board  of  Works,  24  Ch.  Div. 
387  ;  In  re  Flower  a/nd  Metropolitan  Board  of  Works,  27  Ch.  D. 
592,  overruling  Wdh  v.  Ledsam,  1  K.  &  J.  385;  Hope  v. 
Liddell,  21  B.  183 ;  Robertson  v.  Armstrmg,  28  B.  123. 

The  law  has  been  altered  on  this  point  with  regard  to 
solicitors. 

The  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  provides—         Trustee  Act, 

Sect.  17,  (1).  A  trustee  may  appoint  a  solicitor  to  be  his  '  *  - 
agent  to  receive  and  give  a  discharge  for  any  money  or 
valuable  consideration  or  property  receivable  by  the  trustee 
under  the  trust,  by  permit|ing  the  solicitor  to  have  the  custody 
of,  and  to  produce,  a  deed  containing  any  such  receipt  as  is 
referred  to  in  section  56  of  the  Conveyancing  and  Law  of 
Property  Act,  1881;  and  a  trustee  shall  not  be  chargeable 
with  breach  of  trust  by  reason  only  of  his  having  made  or 
concurred  in  making  any  such  appointment;  and  the  pro- 
ducing of  any  such  deed  by  the  solicitor  shall  have  the  same 
validity  and  effect  under  the  said  section  as  if  the  person 
appointing  the  solicitor  had  not  been  a  trustee. 

(4)  This  section  applies  only  where  the  money  or  valuable 
consideration  or  property  is  received  after  the  24th  day  of 
December,  1888. 

(5)  Nothing  in  this  section  shall  authorize  a  tnlstee  to  do 
anything  which  he  is  in  express  terms  forbidden  to  do,  or  to 
omit  anything  which  he  is  in  express  terms  directed  to  do,  by 
the  instrument  creating  the  trust. 

The  solicitor  acting  under  this  section  must  be  appointed  by 
the  trustee  himself,  and  the  trustee  must  himself  permit  the 
production  in  the  section  mentioned.  He  cannot  delegate  the 
power  of  appointment  to  an  attorney.  In  re  Heiling  and 
Merton's  Contract,  (1893)  3  Ch.  269. 

As  a  rule,  an  authority  to  an  agent  to  receive  payment  Payment 
implies  that  he  is  to  receive  it  in  cash ;  and  if,  instead  of  cash. 
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Payment 
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lender. 


paying  cash,  the  payer  writes  off  a  debt  due  to  bim  from  the 
agent,  such  a  transaction  is  not  payment  as  against  the 
principal.      Todd  v.  Beid,  4  B.  &  A.  210 ;  Rumll  v.  Bangletfy 

4  B.  &  A.  395,  398 ;  Bartlett  v.  PerUland,  10  B.  &  C.  760 ;  8coU 
V.  Irving,  1  B.  &  Ad.  605;  Totmg  v.  White,  7  B.  506;  8weeUng 
V.  Pea/ree,  7  C.  B.  N.  S.  449 ;  9  C.  B.  N.  S.  534;  WiUiams  v. 
Evans,  L.  E.  1  Q.  B.  352 ;  Pecf/rson  v.  Scott,  9  Ch.  D.  198 ; 
McDevitt  V.  ConnoUy,  13  L.  R.  Ir.  207 ;  Coupe  v.  OoUyer,  62  L. 
T.  927. 

A  retnm  to  the  agent  of  his  cheque,  which  the  payer  has 
cashed  for  him  a  few  days  before,  is  not  a  good  payment  as 
against  the  principal.     Underwood  v.  NieholU,  17  C.  B.  239. 

In  a  transaction  of  any  magnitude  payment  by  cheque, 
which  is  duly  honoured,  is  equivalent  to  payment  in  cash,  even 
though  the  cheque  is  crossed  to  the  agent's  bankers.  Thorold 
V.  Smith,  11  Mod.  87  ;   Bridges  v.  OarreU,  L.  R  4  C.  P.  580  ; 

5  C.  P.  451 ;  Farrer  v.  Lacy,  HaHlmd  <&  Co.,  25  Ch.  D.  636 ; 
31  Ch.  Div.  42. 

Where  the  agent  has  authority  from  the  principal  to  retain 
part  of  the  money  to  be  paid,  in  satisfaction  of  a  debt  due  to 
him  from  the  principal,  he  may  receive  payment,  to  that 
extent,  in  any  way  which  he  thinks  fit.  Barker  y.  Oreen/wood, 
2  Y.  &  C.  Ex.  414. 

By  the  custom  of  a  particular  business,  or  attaching  to 
special  classes  of  agents,  payment  to  the  agent  may  discharge 
the  payer,  the  agent  being  substituted  as  debtor  to  the 
principal.  Such  a  custom  will  bind  those  who  have  notice  of 
it,  and  have  consented  to  be  bound  by  it.  Stevoart  v.  Aherdein, 
4  M.  &  W.  211 ;  CatteraUy.  Hindle,  L.  R.  1  C.  P.  186 ;  2  C. 
P.  368. 

Where  A.*s  agent,  who  has  authority  to  receive  money  for 
him,  has  money  of  B.  in  his  hands,  which  he  is  able  and  ready 
to  pay  over  to  B.,  and  B.  agrees  to  lend  part  of  it  to  A.,  that  is  a 
good  payment  as  against  A.    Perry  v.  HoU,  2  D.  F.  &  J.  38, 52. 

But  it  is  not  payment  where  A.'s  agent  is  merely  indebted 
to  B.     Young  v.  Ouy,  8  B.  147. 

Where  B.  puts  money  into  the  hands  of  an  agent  for  invest- 
ment, and  the  agent,  after  the  money  has  left  his  hands,  gets 
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authority  from  A.  to  receive  money  for  him,  there  is  no  pay- 
ment binding  A.  WaU  v.  GoeJcereU,  3  D.  F.  &  J.  737 ;  10  H.  L. 
C.  229 ;  Gordon  v.  James,  30  Ch.  Div.  249,  256. 

2.  The  principal  may  be  estopped  by  his  conduct  from  dis-  Principal 
puting  that  a  good  payment  has  been  made  him.  es^pei.^ 

Thus,  if  A.  entrusts  B.  with  money  to  invest  in  a  transfer  of  Ezecntion  of 
a  mortgage    from   C,  and   C,  without    receiving  payment,  receipt  before 
executes  a  deed  with  receipt  indorsed,  and  delivers  it  to  B.,  so  P*y™®^*' 
that  B.  is  enabled  to  represent  to  A.  that  the  money  has  reached 
C.'s  hands,  C.  is  estopped  from  setting  up  a  vendor's  lien  as 
against  A.,  who  has  the  legal  estate.     Gordon  v.  James,  30  Ch. 
Div.  249. 

In  Vandalet^  v.  Blagrave  (6  B.  565)  the  deed  of  release, 
which  was  relied  on  as  an  estoppel,  had  no  receipt  except  in  the 
body  of  the  deed.  The  distinction  between  an  indorsed  receipt 
and  a  receipt  in  the  body  of  the  deed  is  now  done  away  with 
by  sect.  54  of  the  Conveyancing  Act,  1881. 

Where,  A.  and  B.,  trustees,  having  agreed  to  lend  C.  money 
on  mortgage,  B.  receives  from  A.,  to  the  knowledge  of  C,  the 
whole  of  the  money,  in  order  that  it  may  be  paid  over  to  C, 
and  C,  before  receiving  the  whole,  executes  a  deed  with 
receipt  endorsed,  C.  is  estopped  as  against  A.  from  denying 
that  the  deed  is  a  security  for  the  whole  amount  agreed  to  be 
lent.     West  v.  Jones,  1  Sim.  N.  S.  205. 

But  a  deed  with  a  receipt  indorsed  will  not  operate  as  an 
estoppel  where  the  person  receiving  the  deed  is  himself  guilty 
of  negligence,  e,g.  where  the  deed  represents  a  state  of  facts 
which  differs  from  representations  made  by  the  agent  as  to  the 
employment  of  the  money  advanced.     WaU  v.  Cockerell,  supra. 


C.  Costs  op  preparing  the  Mortgage. 

The  mortgagee  is  primarily  liable  to  his  own  solicitor  for  the 
expenses  incident  to  the  mortgage  transaction. 

When  the  mortgage  is  completed,  the  mortgagor  is  liable  Liability  of 
to  pay  over  to  the  mortgagee  what  the  mortgagee  has  paid  mortgi^'8°' 
to  his  solicitor;  but  there  is  no  debt  till  the  transaction  is^^^- 
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completed ;  and  if  the  transactioii  falls  throagh,  the  intending 
mortgagee  cannot  recover  the  expenses  from  the  intending 
mortgagor.  Bigley  v.  Bayhin^  2  Y.  &  J.  83 ;  Pratt  v.  Vizard^ 
5  B.  &  Ad.  808 ;  Wilkinson  v.  Qra/niy  18  C.  B.  319  ;  Ex  parte 
Firth,  19  Ch.  Div.  419, 427. 
Beaaonable  Where  an  intending  mortgagor  agreed  to  pay  the  reasonable 
'  costs  of  the  mortgagee's  solicitors  if  the  matter  went  off,  it  was 

held  that  the  costs  did  not  include  a  commission  charged  by 
the  lender's  bankers  for  withdrawing  the  loan  from  his  deposit 
account  at  Leeds  and  remitting  it  to  London.  BeBlahealey 
and  BeswieJc,  32  B.  379. 
Mortgagees'  The  Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  Vict.  c.  25), 
Act^895,i^2.  which  passed  on  the  6th  of  July,  1895,  provides — 

Sect.  2,  (1).  Any  solicitor  to  whom,  either  alone  or  jointly 
with  any  other  person,  a  mortgage  is  made,  or  the  firm  of  which 
such  solicitor  is  a  member,  shall  be  entitled  to  receive  for  all 
business  transacted  and  acts  done  by  such  solicitor  or  firm  in 
negotiating  the  loan,  deducing  and  investigating  the  title  to 
the  property,  and  preparing  and  completing  the  mortgage,  all 
such  usual  professional  charges  and  remuneration  as  he  or  they 
would  have  been  entitled  to  receive  if  such  mortgage  had  been 
made  to  a  person  not  a  solicitor,  and  such  person  had  retained 
and  employed  such  solicitor  or  firm  to  transact  such  business, 
and  do  such  acts;  and  such  charges  and  remuneration  shall 
accordingly  be  recoverable  from  the  mortgagor. 

(2)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act. 

This  enactment  repeals  the  law  as  laid  down  in  In  re  Roberts, 
43  Ch.  D.  52 ;  Field  v.  Hopkins,  44  Ch.  D.  524,  529. 
Delivery  of         The  mortgagor   is    not  entitled  to  tax  the  mortgagee's 
tomort^gor.  solicitor's  bill  of  costs  unless  it  has  been  delivered  to  him. 
Delivery  to  the  mortgagee  is  not  a  constructive  delivery  to 
the  mortgagor.    In  re  Bobertson,  42  Ch.  D.  553. 
Solicitors'  An  intending  mortgagor  can  make  a  binding  agreement 

Act,  1881,      with  his  solicitor  under  sect  8,  (1),  of  the  Solicitors'  Bemunera- 
8. 8.  (!)•         tion  Act,  1881,  for  payment  of  the  mortgagee's  costs  of  pre- 
paring the  mortgage  as  well  as  his  own.    In  re  Palmer,  45 
Ch.  Div.  291. 


COSTS  OF  PREPARING  MORTGAGE.  167 

D.  Stamps. 

As  to  the  duty  on  mortgages,  see  the  Stamp  Act,  1891,  sects.  Duty  on 
86  to  89,  and  Schedule  L,  b.v.  Mortgage.  mortgages, 

Mortgages  of  any  ship  or  vessel,  or  any  part,  interest,  share, 
or  property  of,  or  in  any  ship  or  vessel  are,  by  the  same 
Schedule,  exempted  from  all  stamp  duties. 

As  to  the  duty  on  marketable  securities,  see  secta  82  to  85,  marketable 
Schedule  I.,  s.v.  Marketable  Securities  and  Brown^  Shipley  &  *^^  ^^ 
Co.  V.  Commisaioners  of  IrUa/nd  B&venuey  (1895)  2  Q.  B.  598. 

As  to  the  duty  on  bills  of  sale,  see  sect.  41.  bills  of  sale. 


168 


CHAPTER  XIX. 


ELEMENTS  OF  THE  SECUBITT. 


A.  The  Lender. 

Joint  lenders  WHERE  several  lenders  advance  money  on  mortgage  in  equal 

common  in      shares,  then,  although  the  conveyance  is  made  to  them  as 

^^^-  joint  tenants,  they  are  treated  in  equity  as  tenants  in  common 

of  the  mortgage  moneys.    Petty  v.  Styward,  1  Ch.  Bep.  31 ; 

Bigdm  v.  Vdllier,  3  Atk.  731,  734;   Robinson  v.  Preston,  4 

E.  &  J.  505,  511 ;  see  Maison  v.  Dennis,  4  D.  J.  &  S.  345,  349. 

Evidence  is  admissible  to  show  that  a  tenancy  in  common 

was  intended,  although  the  mortgage  contains  a  declaration 

that  the  mortgage  money  belongs  to  the  mortgagees  on  a  joint 

account  in  equity  as  well  as  at  law.    In  re  Jackson,  34  Gh* 

D.  732. 


Loan  creates 
debt 


Covenant  to 
pay  ont  of 
rand. 


No  debt  in 

Welsh 

mortgage. 


B.  The  Secured  Debt. 

1.  A  loan,  either  on  mortgage  (a),  or  pledge  (I),  creates  a 
debt,  which  may  be  recovered  by  action,  (a)  King  v.  King,  3 
P.  W.  358 ;  Ooodmm  v.  Qrierson,  2  Ba.  &  Be.  274 ;  Yates  v. 
Aston,  4  Q.  B.  182 ;  Hopkins  v.  Worcester  &  Birmingham  Canal, 
6  Eq.  437 ;  Sutton  v.  StOton,  22  Ch.  Div.  511.  (i)  Jones  v. 
MarshaU,  24  Q.  B.  D.  269. 

But  a  covenant  in  a  mortgage  deed  to  pay  out  of  a  specific 
fund  prevents  a  personal  liability  from  being  implied,  and  an 
action  for  money  lent  does  not  lie  against  the  covenantor. 
Matheto  v.  Blackm^yre,  1  H.  &  N.  762. 

In  a  Welsh  mortgage,  the  borrower  is  under  no  personal 
obligation  to  pay  the  loan  (a),  but  the  existence  of  a  covenant 
to  repay  on  demand  has  been  held  not  to  be  inconsistent  with 
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the  nature  of  such  a  mortgage  (h).  (a)  Lawley  y.  Hooper^  3 
Atk.  278,  280 ;  CasMy  v.  Gassidy,  24  L.  R  Ir.  577.  (J)  Teulm 
V.  Gwrtia,  Younge,  610  ;  see  Balfe  v.  Lordy  2  D.  &  War.  480. 

2.  The  contract  of  loan  may  expressly  provide  that  the  Perpetual 
principal  is  not  to  be  repaid;  but  such  a  term  will  not  be 
readily  implied.    HopJcins  v.  Worcester  A  Birmingham  Ccmaly 

6  Eq.  437. 
As  to  the  debenture  stock  of  railway  companies,  see  p.  152. 

3.  A  person  named  as  a  party  to  a  deed  cannot  be  charged  Whether  debt 
under  it  as  a  specialty  debtor  unless  he  has  executed  the  deed,  or  mmple 
even  though  he  Jb96  ^ted  under  it    Biehardaan  v.  Jenkins,  1  «*^*>*°*- 
Drew.  477. 

An  implied  promise  to  pay  may  be,  according  to  the  cha- 
racter and  construction  of  the  document,  a  simple  or  a  specialty 
contract. 

An  acknowledgment  of  a  debt  by  deed,  without  any  other 
object  declared  by  the  deed,  amounts  to  a  covenant  by  the 
debtor  to  pay.  Turner  v.  War  die,  7  Sim.  80;  Saltotm  v. 
Hattsicnmy  1  Bing.  433;  Scmnders  v.  Milsome,  L.  B.  2  Eq. 
573. 

An  acknowledgment  made  for  a  collateral  purpose  has  not 
that  effect.  Thus,  a  recital  that  a  debt  is  due  in  a  deed,  the 
object  of  which  is  to  create  a  security  for  the  debt,  does  not 
make  the  debt  a  specialty  debt,  and  a  proviso  for  redemption 
does  not  amount  to  a  covenant  to  pay.  Cotirtney  v.  Tayhr,  7 
Scott,  N.  R.  749 ;  6  M.  &  G.  851 ;  Marryat  v.  Marryat,  28 
B.  224 ;  Isaacson  v.  Harwood,  L.  R  3  Ch.  225 ;  Jackson  v.  N.  E. 
By.  Co.,  7  Ch.  D.  573 ;  see  Holland  v.  HoUa/nd,  4  Ch.  449. 

4.  A  covenant  in  a  mortsskse  to  pay  every  other  sum  which  Construction 

^  ^  ^  ''  •'  ofcoyenants 

should  hereafter  become  owing  to  the  mortgagee  by  the  mort-  to  pay. 
gagors,  or  either  of  them,  does  not  include  costs  due  from  one 
of  the  mortgagors  to  the  solicitor  mortgagee  for  business  done 
after  the  mortgage,  but  not  in  connection  with  it.  Fidd  v. 
Hopkins,  44  Ch.  Div.  524 ;  see  Eyre  v.  Wynn-Mackerme,  (1894) 
1  Ch.  218. 

A  covenant  in  a  bill  of  sale  to  pay  the  loan  by  equal  pay- 
ments on  the  5th  July  and  the  5th  January,  without  stating 
the  year,  was  held  to  refer  to  the  5th  July  and  the  5th 
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Jannary  next  after  the  date  of  the  bill  of  8ale.  OraryneU  v. 
M(yMik,  24  L.  R  Ir.  241. 

Where  the  mortgagor  covenants  to  replace  stock  on  a  fixed 
day,  the  measure  of  damages,  in  an  action  at  law  for  breach  of 
the  covenanty  is  the  price  on  the  day  when  the  stock  onght  to 
have  been  replaced  or  at  at  the  day  of  the  trial,  at  the  option 
of  the  mortgagee.  Forrest  v.  Elwes^  4  Ves.  492 ;  McArthur  v. 
Seaforth,  2  Taunt.  257 ;  see  Blyth  y.  Carpenter,  L.  R  2  Eq. 
501. 

5.  Upon  a  contract  for  the  payment  of  money  borrowed  for 
a  fixed  period  on  a  day  certain,  with  interest  at  a  certain  rate 
down  to  that  day,  there  is  no  implied  term  in  the  contract  for 
the  continuance  of  interest  at  the  same  rate,  or  of  interest  at 
all,  after  that  day.  Interest  is  given  in  such  cases,  not  as 
part  of  the  debt  payable  under  the  contract,  but  by  way  of 
damages  for  detention  of  the  debt.  Gook  v.  Fowler,  L.  B.  7 
H.  L.  27,  32,  37. 

This  principle  extends  to  debts  secured  by  mortgage.  1 
Wms.  Saund.  201  n. ;  In  re  European  Central  By.  Co.,  4  Oh. 
Div.  33 ;  In  re  Boberta,  14  Ch.  Div.  49 ;  Ooldstrom  v.  TaHer- 
ma/n,  18  Q.  B.  Div.  1. 

Interest^  therefore,  can  only  be  given  in  such  cases  under 
the  provisions  of  Lord  Tenterden's  Act  (3  &  4  Wm.  IV.  c.  42), 
which  (sect.  28)  enables  a  jury  to  allow  interest  at  a  rate  not 
exceeding  the  current  rate  upon  all  debts  or  sums  certain, 
payable  at  a  certain  time  or  otherwise,  from  the  time  when 
they  were  payable,  if  they  be  payable  by  yirtue  of  some 
written  instrument  at  a  certain  time,  or,  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment,  giving  notice 
that  interest  will  be  claimed,  shall  have  been  made  in  writing. 

A  time  is  certain  within  the  Act  if  it  is  fixed  with  reference 
to  an  event  which  must  happen,  e.g.  death  (a),  but  not  if  it 
is  fixed  with  reference  to  an  event  which  may  or  may  not 
happen,  e.g.  the  safe  arrival  of  a  ship  (b).  {a)  Knapp  v. 
Bwmahy,  9  W.  R  765;  In  re  Homer,  (1896)  2  Ch.  188. 
(6)  Merehcmt  Shipping  Co.  v.  ArmUage,  L.  B.  9  Q.  B.  99. 

Interest  will  be  payable  under  the  Act  from  the  time  that 
the  principal  becomes  due,  although  there  is  no  legal  hand 
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to  receive    the    money.    Grossley  v.  City  of  Olasgaw  Life 
Assuranee  Co.,  4  Gh.  D.  427. 

The  damages  will  be  measured  by  the  rate  of  interest  pre*  inteiest  will 
scribed  by  the  mortgage,  if  it  is  not  above  5  per  cent.,  and  if  5  jU^^t 
it  is  above  5  per  cent.,  they  will  be  calculated  at  5  per  cent. 
In  re  Roberts,  14  Ch.  Div.  49 ;  MeUersh  v.  Brown,  45  Ch.  D. 
225. 

In  the  older  cases,  the  right  to  interest  was  founded  on  an 
implied  contract  for  the  continuance  of  interest  at  the  same 
rate  as  that  prescribed  by  the  mortgage.  Price  v.  0.  W.  By. 
Co.,  16  M.  &  W.  244 ;  Morgm  v.  Jones,  8  Ex.  620 ;  Oorditto 
V.  Weguelin,  5  Ch.  Div.  287,  303. 

These  cases  are  no  longer  law,  if,  as  it  appears,  the  doctrine 
of  Cooh  V.  Fowler  is  applicable  to  mortgages. 

Where  an  equitable  security,  for  the  payment  on  a  pre- 
scribed day  of  lOOOZ.  with  interest  at  7i  per  cent.,  provided  for 
the  execution  on  request  of  a  legal  mortgage,  with  such  pro- 
visions as  the  mortgagees  might  require  for  further  securing 
payment  of  the  principal  then  owing,  ^'  with  interest  for  the 
same  after  the  rate  aforesaid,"  it  was  held  that  interest  at  7^ 
per  cent,  continued  to  be  payable  after  the  prescribed  day. 
Ex  parte  Furher,  17  Ch.  D.  191. 

If,  where  the  mortgage  deed  provides  for  the  payment  of  interest  under 
interest  for  a  limited  time,  there  is  no  implied  contract  for  tit^eeds. 
interest  after  that  time,  a  fortiori  there  is  no  implied  contract 
for  interest  where  the  mortgage  deed  makes  no  provision  for 
interest,  or  where  the  mortgage  is  effectuated  by  a  deposit  of 
deeds  without  writing. 

Now  interest,  where  it  is  not  payable  under  Lord  Tenterden*s 
Act,  can  only  be  payable  on  the  footing  of  contract,  express  or 
implied.  Eiggms  v.  Sargent,  2  B.  &  C.  348 ;  Page  v.  Newman, 
9  B.  &  C.  378 ;  Fost&i^  v.  Weston,  6  Bing.  709;  L.  C.  &  D.  By. 
Co.  V.  8.  E.  By.  Co,,  (1892)  1  Ch.  120 ;  (1893)  A.  C.  429. 

It  has  been  held,  however,  that  a  deposit  of  title-deeds  to 
secure  a  loan  carries  interest,  in  Ireland  at  5,  and  in  England 
at  4  per  cent  Carey  v.  Doyne,  5  Ir.  Ch.  104 ;  In  re  Kerr's 
Polity,  8  Eq.  331. 

It  has  been  suggested  that  interest  may  be  given  in  equity  interest  in 
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redemption 
action. 


as  a  condition  of  allowing  the  mortgagor  to  redeem  in  cases 
where  it  would  not  be  recoverable  at  law.  Bohinson  v. 
Cwnrning,  2  Atk.  409 ;  Booth  v.  Leycester,  3  M.  &  Or.  459, 467 ; 
In  re  Boberts,  14  CJh.  Div.  49. 


Mortgage  in 
fee  carries 
fixtures. 


Mortgage  of 
leaseholds 
carries 
fixtures. 


As  to  charge 
l)y  deposit  of 
title-deeds. 


C.  PbOPEBTT  passing  UNDEB  the   SeOUBITY. — L  FiXTUBES. 

A  mortgage  in  fee  of  land,  whether  legal  or  equitable, 
carries  with  it  without  special  words  all  fixtures  annexed  to 
the  land  at  the  date  of  the  mortgage,  including  tenant's 
fixtures,  i,e.  fixtures  which,  if  the  mortgagor  were  a  tenant,  he 
could  remove  as  against  his  landlord.    Mather  t.  Fraser^  2  E. 

6  J.  536 ;  aimie  v.  Wood,  L.  B.  3  Ex.  257 ;  4  Ex.  328 ;  Long- 
lottom  y.  Berry,  L.  B.  5  Q.  B.  123 ;  EoUa/nd  y.  Hodgson,  L.  B. 

7  C.  P.  328. 

As  to  the  meaning  of  fixtures,  where  they  are  expressly 
mortgaged,  see  Smith  y.  Maelure,  32  W.  B.  459. 

A  mortgage  of  a  leasehold  interest  in  land,  whether  by  as- 
signment or  sub-demise,  and  whether  legal  or  equitable,  carries 
with  it  without  special  words  all  fixtures  annexed  to  the  land 
at  the  date  of  the  mortgage,  including  tenant's  fixtures.  Ex 
parte  Broadwood,  1  M.  D.  &  D.  631 ;  Ex  parte  BenHeyy  2  M.  D. 
&  D.  591 ;  Ex  parte  Barclay,  5  D.  M.  &  G.  403 ;  Ex  parte 
Astbury,  4  Ch.  630 ;  Meux  y.  Jacobs,  7  H.  L.  481 ;  Southport 
Banking  Co.  y.  Thompson,  37  Ch.  Diy.  64. 

It  has  been  held  that  a  deposit  of  the  title-deeds  of  lease- 
holds by  way  of  security,  without  any  memorandum,  gives  the 
depositee  no  interest  in  tenant's  fixtures.  In  re  Trethounm,  5 
Ch.  D.  559,  567. 

This  case  seems  inconsistent  with  the  cases  cited  above,  and 
with  Williams  v.  Evans,  23  B.  239,  and  Be  Lusty,  60  L.  T.  160. 

A  mortgage  by  sub-demise  of  a  leasehold  interest  without 
special  words  gives  the  mortgagee  no  right  to  sever  and  sell 
the  trade  fixtures.  On  the  other  hand,  the  mortgagor  cannot 
remove  them  during  the  continuance  of  the  mortgage.  South- 
port Bamkvag  Co.  v.  Thompson,  37  Ch.  Div.  64. 

An  express  assignment,  in  a  mortgage  of  land,  of  the  fixed 
motive  powers  and  the  fixed  power  machinery,  does  not  prevent 
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the  other  trade  machinery  from  passing  as  incident  to  the 
land.    Southport  Banhing  Go.  y.  Thompson,  37  Gh.  DiV.  64. 

As  to  the  effect  of  the  Bills  of  Sale  Acts — 

The  Act  of  1878  provides  (sec.  4)  that  the  expression  **  per-  Bills  of  Sale 
sonal  chattels  "  shall  mean  fixtures,  when  separately  assigned  or      '       *  ^  ' 
charged,  but  shall  not  include  fixtures  (except  trade  machinery 
as  therein  defined)  when  assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building  to  which  they  are 
affixed. 

Sect.  7  provides  that  no  fixtures  shall  be  deemed  to  be  S.  7. 
separately  assigned  or  charged,  by  reason  only  that  they  are 
assigned  by  separate  words,  or  that  power  is  given  to  sever  them 
from  the  land  or  building  to  which  they  are  affixed  without 
otherwise  taking  possession  of  or  dealing  with  such  land  or 
building,  if  by  the  same  instrument  any  freehold  or  leasehold 
interest  in  the  land  or  building  to  which  such  fixtures  are 
affixed  is  also  conveyed  or  assigned  to  the  same  persons  or 
persoa 

The  rule  of  construction  here  laid  down  applies  to  instru- 
ments executed  before  as  well  as  after  the  Act.  See  Ex  parte 
Moore  &  Bobinsan^s  Bcmking  Go.,  14  Gh.  D.  379. 

Sect.  5  provides  that,  from  the  1st  of  January,  1879,  trade  S.  5. 
machinery,  as  defined  by  the  section,  shall,  for  the  purposes  of 
the  Act,  be  deemed  to  be  personal  chattels,  "  and  any  mode  of 
disposition  of  trade  machinery  by  the  owner  thereof,  which 
would  be  a  bill  of  sale  as  to  any  other  personal  chattels,  shall 
be  deemed  to  be  a  bill  of  sale  within  the  meaning  of  the  Act." 

The  proviso  as  to  dispositions  of  trade  machinery  is  ap- 
parently only  intended  to  exclude  from  the  Act  such  dis- 
positions as,  if  they  related  to  ordinary  personal  chattels,  would 
not  be  within  the  Act.    In  re  Yatea,  38  Gh.  Div.  119, 128. 

The  effect  of  the  Act  of  1878  is  to  place  trade  machinery  in  Relation  of 
.the  same  position  as  fixtures  in  general  were  under  the  Act  of  Aot  of  1854. 
1854.    If  the  Act  of  1854  only  applied  to  tenant's  fixtures,  as 
appears  the  better  opinion,  the  effect  of  both  Acts  on  fixtures 
is  practically  the  same.    See  In  re  Yates,  38  Gh.  Div.  112. 

A  mortgage  which  passes  trade  machinery  is  not  within  the  Mortgagee  of 
Act    unless  the  mortgagee   has  power  to  sever  the  trade  maohinerj, 
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when  within   machinery  from  the  land  and  sell  it  separately.    Ex  parte 

^*'*'  Dagliah,  8  Ch.  1072 ;  Ex  parte  Barclay,  9  Ch.  576 ;  Cm7  Serviee 

Building  Society  v.  Mahony,  I.  B.  10  C.  L.  363 ;  In  re  Yates, 

38  Ch.  Div.  112. 

in  cftae  of  Hence,  a  mortgage  in  fee  of  land  to  which  trade  machinery 

STfeT^^      is  affixed  is  not  within  the  Act,   even    though  the  trade 

machinery  is  conveyed  by  express  words.    Mather  v.  Eraser,  2 

K.  &  J.  536 ;  In  re   Yates,  38  Ch.  Div.  112 ;  In  re  Brooke, 

(1894)  2  Ch.  600,  609. 

But  where,  in  a  mortgage  in  fee,  the  trade  machinery  is  ex- 
pressly assigned  together  with  the  moveable  plant,  the  mort- 
gage is  void  as  to  the  trade  machinery.  The  grouping  of  the 
fixed  with  the  moveable  plant  shows  an  intention  to  give  the 
mortgagee  the  same  rights  over  the  fixed  as  were  intended  to 
be  conferred  over  the  moveable  plant.  SmaJU  v.  National  Pro* 
vindal  Bank  of  England,  (1894)  1  Ch.  686. 
in  oaae  of  A  mortgage  by  sub-demise  of  a  leasehold  interest  in  land 

lease^ids.  to  which  trade  machinery  is  annexed  is  not  within  the  Act, 
unless  it  either  purports  to  pass  an  absolute  interest  in  the 
trade  machinery  to  the  mortgagee  (a),  or  to  give  him  the 
right  to  sell  the  trade  machinery  apart  from  the  land  (l).  It 
is  not  within  the  Act  merely  because  the  mortgagee  has  power 
to  sell  the  land  (together  with  the  trade  machinery)  for  the 
original  term  (c).  (a)  Begbie  v.  Fenvnck,  8  Ch.  1075  n. ; 
Hawtry  v.  Butlvn,  L.  B.  8  Q.  B.  290  (not  following  Boyd  v. 
Shwrock,  5  Eq.  72) ;  Ex  parte  Brown,  9  Ch.  Div.  389,  393. 
(6)  Ex  parte  Daglish,  8  Ch.  1072.  (c)  Ex  parte  Barclay,  9 
Ch.  576. 

Where,  in  a  mortgage  by  assignment  of  a  leasehold  interest 

in  land,  the  trade  machinery  on  the  land  is  absolutely  assigned, 

the  assignment  of  the  trade  machinery  is  void  under  the  Act. 

In  re  Ediek,  4  Ch.  D.  503. 

Bills  of  Sale        Sect.  5  of  the  Bills  of  Sale  Act,  1878,  further  provides  that 

Act,  1878, 8. 5.  ^^j^jj^  machinery  or  effects,  excluded  by  the  section  from 

the  definition  of  trade  machinery,  shall  not  be  deemed  to  be 
personal  chattels  within  the  meaning  of  the  Act. 

This  proviso  takes  the  excluded  machinery  out  of  the  Act 
for  all  purposes.    Hence,  an  assignment  of  such  excluded 
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machiaery  does  not  require  registration,  although  they  are 
not  assigned  with  either  a  freehold  or  leasehold  interest  in 
the  land  to  whioh  they  are  affixed.  Topham  y.  Oreermde  Fire- 
Brick  Co.,  37  Ch.  D.  281,  293. 


IL  Growing  Crops. 

A  mortgage  of  land  passes  the  growing  crops,  which  while 
growing  are  part  of  the  inheritance,  but  it  does  not  empower 
the  mortgagee  to  sever  them  while  the  mortgagor  remains 
in  possession.  Brcmtom  v.  Griffits,  1 C.  P.  D.  349 ;  Ex  parte 
National  Mercantile  Banky  16  Ch.  Div.  104;  Clements  v. 
Matthews,  11  Q.  B.  Div.  808. 

The  Bills  of  Sale  Act,  1878,  extends  (sect.  4)  to  growing  buIb  of  Sale 
crops  when  separately  assigned  or  charged,  but  not  when      '  I87  ,  s.  * 
assigned  together  with  any  interest  in  the  land  on  which 
they  grow. 

See  also  sect  7. 

III.  Goodwill. 

A  mortgage  of  premises  on  which   a  trade  is  carried  on.  Mortgage  of 
carries,  as  a  rule,  the   goodwill  attaching    to  the  premises.  p^Saea 
Thus,  the  deposit  of  the  lease  of  a  house  in  which  the  mort-  ^J^®*.,, 
gagor  carried  on  an  upholsterer's  business  (Ghissum  v.  Dewes, 
5  Buss.  29),  the  mortgage  of  a  graving-dock  (Pile  v.  Pile, 
3  Ch.  Div.  36),  a  public-house  (Ex  parte  Pwmett,  16  Ch.  Div. 
226),  or  a  baker's  shop  (King  v.  Midland  By,  Co.,  17  W.  R. 
113),  carries  the   goodwill.      See   Bampas  v.  King,  33  Ch. 
Div.  279. 

A  mortgagee  of  a  public-house  and    the    goodwill,  by  a  PubUcan's 
mortgage  containing  a  covenant  for  further  assurance  (a),   ^°"®' 
or  a  mortgagee,  under  an  equitable  mortgage  by  deposit,  of 
a  licensed  public-house  (b),  is  entitled  to  an  assignment  of 
the  license,    (a)  Butter  v.  Da/niel,  30  W.  R.  724,  801.    (h)  In 
re  O'Brien,  11  L.  R.  Jr.  213. 

The  goodwill  attaching  to  a  particular  house,  and  passing  Personal 
with  that  house  to  the  mortgagee,  must  be  distinguished  from  ^^ 
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Mortgage  of 
hoteL 


Mortgage  of 
colliery. 


the  goodwill  attaching  to  the  personal  reputation  of  the 
owner  or  occupier  of  a  house,  which,  of  course,  does  not  pass 
under  a  mortgage  of  the  house.  Cooper  y.  Metropolitan  Board 
of  Works,  25  Ch.  Div.  472,  479. 

The  mortgage  of  a  hotel,  where  it  was  clear  from  the  deed 
that  the  word  was  confined  to  the  building,  was  held  not  to 
charge  the  goodwill  or  business.  Whitley  y.  ChaUis,  (1892) 
1  Ch.  64. 

But  a  mortgage  of  premises  comprised  in  colliery  leases, 
which  were  subject  to  a  condition  that,  unless  the  seams  of 
coal  were  worked,  the  lessor  might  re-enter,  was  held  to 
charge  the  business.  County  of  Olouoester  Ba/nk  y.  Budry 
Merthyr  Colliery  Co.,  (1895)  1  Ch.  629 ;  see  also  Camphdl  y. 
Lloyd:8  Bamk,  (1891)  1  Ch.  136  «. 


rv.  Appurtenances  to  Ship. 

A  mortgage  of  a  ship  carries  all  articles,  necessary  to  the 
nayigation  of  the  ship,  which  are  on  board  at  the  time  of  the 
mortgage,  or  are  afterwards  substituted  for  them.  CoUman 
V.  Chamberlam,  25  Q.  B.  D.  328. 

As  to  what  are  appurtenances  to  a  ship,  see  In  re  SaJtnon 
(&  Woods,  2  Morr.  Bkcy.  137. 


Insurance  by 
mortgagor 
under  his 
covenant. 


V.  Benefit  of  Fire  Insubanob. 

Where  a  bill  of  sale  of  machinery  to  secure  a  loan  contained 
a  coyeuant  by  the  mortgagors  to  insure,  but  no  proyision  as 
to  the  application  of  the  policy  moneys,  and  the  machinery 
was  burnt,  it  was  held  that  the  mortgagee  had  no  claim  to 
the  benefit  of  the  policy  as  against  the  mortgagors.  Lees 
V.  Whitdey,  L.  R.  2  Eq.  143. 

Where  a  lease  contained  a  coyenant  that  the  premises 
should  be  insured  in  the  names  of  the  lessor  and  lessee,  and 
that  the  moneys  secured  by  the  policy  should  be  applied  in 
reinstating  them,  a  mortgagee  of  the  lease,  under  a  mortgage 
containing  no  mention  of  the  insurance,  who  restored  the 
premises  which  had  been  destroyed  by  fire,  was  held  entitled 
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to  the  policy  moneys.     Garden  v.  Ingram,  23  L.  J.  Ch.  478 ; 
see  Bayner  v.  Preston,  18  Oh.  Div.  1,  8. 

Where  a  mortgagor,  who  had  covenanted  to  lay  out  the 
insurance  moneys  in  rebuilding  the  mortgaged  premises, 
expended  part  of  them  in  building  on  adjoining  property, 
it  was  held  that  the  mortgagee  had  no  charge  on  the 
adjoining  property  in  respect  of  the  moneys  so  employed 
as  against  a  mortgagee  on  that  property  with  notice  of  the 
covenant    Harryman  v.  CoUinSy  18  B.  11. 

A  mortgagee  who  insures  the  mortgaged  property  is  not  Inroianoe  by 
entitled  to  retain  the  amount  of  the  loss  for  his  own  use, 
if  the  property  is  destroyed  or  damaged  by  fire  during  the 
subsistence  of  the  security;  but  the  insurers  can  claim,  on 
payment,  to  have  the  whole  or  a  proportionate  part  of  the 
mortgage  debt  assigned  to  them.  GasteUain  v.  Preston,  8  Q. 
B.  D.  613 ;  11  Q.  B.  Div.  380. 

As  to  the  right  of  contribution  where  both  mortgagor  and  inauranoe  by 
mortgagee  insure,  see  per  Mellish,  L.  J.,  in  North  British  Insv/r-  gagor  and 
ame  Co.  v.  Lcmdon  Globe  Insurance  Co.,  5  Ch.  Div.  569,  583.        ^^^^s^^- 

Where  separate  policies  covering  the  same  property  are  insDranoe  by 
efiected  by  separate  incumbrancers,  payment  to  a  first  in-  cmnbranoers. 
cumbrancer  of  a  sum  which  is  8u£Scient  to  reinstate  the 
premises,  but  which  does  not  represent  the  difference  between 
the  insurable  value  of  the  property  and  its  value  after  de- 
terioration by  fire,  does  not  prevent  a  puisne  incumbrancer 
from  recovering  on  his  policy.  Westminster  Fire  Office  v. 
Glasgow  Provident  Investment  Society ^  13  App.  Cas.  699. 

By  14  Geo.  III.  c.  78,  sect.  83,  insurance  offices  are  required,  14  Geo.  ill. 
upon  the  request  of  any  person  interested  in,  or  entitled  to       '- '    * 
any  house  or  other  building  burnt  down  or  damaged  by  fire, 
to  apply  the  insurance  money  in  reinstating  or  repairing  such 
house  or  building. 

It  is  doubtful  whether  this  provision  has  a  universal  appli- 
cation or  only  extends  to  property  within  the  bills  of  mortality, 
and  also  whether  it  applies  as  between  mortgagor  and  mort- 
gagee. See  Ex  parte  Gorely,  4  D.  J.  &  S.  477 ;  Westminister 
Fire  Office  v.  Glasgow  Provident  Investment  Society,  13  App. 
Cas.  699,  713,  716. 

N 
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Conveyancing     The  Conveyancing  Act,  1881,  provides — 

8.  23.  Sect.  23,  (3).  All  money  received  on  an  insurance  effected 

under  the  mortgage  deed  or  under  this  Act  shall,  if  the 
mortgagee  so  requires,  be  applied  by  the  mortgagor  in  making 
good  the  loss  or  damage  in  respect  of  which  the  money  is 
received. 

(4)  Without  prejudice  to  any  obligation  to  the  contrary 
imposed  by  law,  or  by  special  contract,  a  mortgagee  may 
require  that  all  money  received  under  an  insurance  be  applied 
in  or  towards  discharge  of  the  money  due  under  his  mortgage. 


VI.  Accretions  to  the  Security. 

All  accretions  to  the  property  in  mortgage  during  the  sub- 
sistence of  the  mortgage  enure  to  the  benefit  of  the  mortgagee. 
Ex  parte  Punnett,  16  Ch.  Div.  226. 

Enfranchised      When  an  enfranchisement  is  made  under  the  Copyhold  Act, 
copyholds.      ^gg^  ^g^  ^  gg  ^.^^   ^   ^^^^  ^^^^  mortgage  of  the  copyhold 

estate  in  the  land  becomes,  by  sect.  21  (e)  of  the  Act,  a  mortgage 

of  the  freehold  for  a  corresponding  estate. 
Sameefltate        If  a  mortgagor's  title   is  defeated,  but  he   subsequently 
title.  acquires  the  same  lands  under  another  title,  the  mortgage 

attaches  to  the  new  title.    Seaboume  v.  Powell,  2  Vern.  11 ; 

Noel  V.  Bewley,  3  Sim.  103. 
Accretions  If  the  lord  of  a  manor  mortgages  it  in  fee,  and  afterwards 

purchases  and  takes  surrenders  to  himself  in  fee  of  copyholds 

held  of  the  meuior,  they  enure  to  the  mortgagee's  benefit.    Doe 

V.  Pott,  2  Doug.  709. 
Renewed  lease      The  mortgagor  of  a  renewable  lease,  who  renews  the  lease 

and  reversion.  . 

or  acquires  the  reversion,  whether  after  the  expiration  of  the 
original  lease  or  not,  and  whether  he  is  under  any  obligation 
to  the  mortgagee  or  not  to  renew  the  lease  or  acquire  the 
reversion,  can  only  hold  the  new  lease  or  the  reversion  subject 
to  tlie  mortgage.  Jones  v.  Kearney,  1  D.  &  War.  134 ;  Leigh  v. 
Burnett,  29  Ch.  D.  231 ;  see  Hughes  v.  Howard,  25  B.  575. 
^tto*h^^d  to  Under  a  mortgage  of  the  fee  simple  (a),  or  of  a  leasehold 
land.  interest,  either  by  assignment  (6),  or  by  sub-demise  (c),  all 

fixtures,  including  tenant's  fixtures,  attached  to  the  land  by 
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the  mortgagor  after  the  creation  of  the  mortgage,  form  part  of 
tlie  mortgagee's  security,  (a)  Ex  parte  Belcher,  4  Deac.  &  Chit 
703 ;  Ex  parte  Beynal,  2  M.  D.  &  D.  443 ;  Ex  parte  Price,  2 
M.  D.  &  D.  518;  Walmley  v.  MilnCy  7  C.  B.  N.  S.  115; 
Achroyd  v.  MitcheU,  3  L.  T.  N.  S.  236 ;  LonghoUom  v.  Berry, 
L.  R  5  Q.  B.  123.  (5)  Meux  v.  Jacobs,  L.  E.  7  H.  L.  481,  491, 
493 ;  CivU  Service  Bwliing  Society  v.  Mahony,  I.  E.  10  C.  L. 
363 ;  Ex  parte  Ptmnett,  16  Ch.  Div.  226 ;  Gough  v.  Wood,  (1894) 
1  Q.  B.  713. 

Trappes  v.  Barter  (2  C.  &  BT.  153)  and  Waterfall  v.  Penistone 
(6  E.  &  B.  876),  which  appear  to  be  contra,  are  considered  in 
Walmdey  v.  MUne  (7  0.  B.  N.  S.  115),  and  in  CvJlwich  v. 
Swindea  (L.  E.  3  Eq.  249). 

Where  a  niortgagor  has  attorned  tenant  to  the  mortgagee, 
and  has  then  attached  tenant's  fixtures  to  the  property  in 
mortgage,  he  is  not  entitled  to  remove  them  as  against  the 
mortgagee.    Ex  parte  Pmtnett,  16  Ch.  Div.  226,  234,  236. 

Trade  fixtures  put  up  after  a  mortgage  by  a  firm  in  which 
the  mortgagor  is  a  partner  form  part  of  the  mortgagee's  security. 
Ex  parte  Cotton,  2  M.  D.  &  D.  725 ;  Gullwich  v.  Swindell,  L.  E. 
3  Eq.  249 ;  see  Gough  v.  Wood  &  Co.,  (1894)  1  Q.  B.  713,  718. 


D.  Eight  to  the  Title-deeds. 

The  right  to  the  posse88ion  of  the  title-deeds  is  at  law  Legal  mort- 
incident  to  the  immediate  legal  freehold  in  the  land.  s*^  ^  ^^' 

A  legal  mortgagee  in  fee  of  land  is,  therefore,  entitled  to 
possession  of  the  title-deeds,  and  he  may  recover  them  in 
trover  or  detinue.  Strode  v.  BlacJcbv/me,  3  Ves.  222,  225 ;  Smith 
V.  Chichester,  2  D.  &  War.  393,  401 ;  Newton  v.  BecJc,  3  H.  &  N 
220. 

Where  the  mortgage  is  for  a  term,  however  long,  the  mort-  Legal  mort- 
gagee is  not  entitled  to  the  title-deeds  of  the  fee.     Wiseman  v.  ^^^  ^ 
Westland,  1   T.   &  J.  117;   Himt  v.  Elmes,  2  D.  F.  &  J. 
578. 

The  Conveyancing  Act,  1881,  provides —  Oonveyancing 

Sect.  21,  (7).  At  any  time  after  the  power  of  sale  conferred      *  ^' 
by  this  Act  has  become  exerciseable,  the  person  entitled  to 
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exercise  the  same  may  demand  and  recover  from  any  person, 
other  than  a  person  haying  in  the  mortgaged  property  an 
estate,  interest,  or  right  in  priority  to  the  mortgage,  all  the 
deeds  and  documents  relating  to  the  property  or  to  the  title 
thereto,  which  a  purchaser  under  the  power  of  sale  would  be 
entitled  to  demand  and  recover  from  him. 
Deedinwhioh     Where  several  persons  have  an  interest  in  a  deed,  he  who 

B6V6rfil  hftVO 

an  interest,     first  gets  possession  of  it  has  a  right  to  keep  it  from  the  others 

so  long  as  he  actually  retains  it  in  his  custody  and  control, 

but  no  longer.    If  the  deed  is  in  a  stranger's  hands,  all  persons 

interested  must  join  in  an  action  to  recover  it.    Foster  v.  Grahb, 

.  12  C.  B.  136 ;  WrigJU  v.  Bobotham,  33  Ch.  Div.  106. 

Hence,  an  owner  of  part  of  an  estate  and  assignor  of  a 
mortgage  of  another  part  is  entitled  to  hold  the  title-deeds  of 
the  whole  estate  as  against  his  assignee.     Yea  v.  Field,  2  T.  B. 
708 ;  Davies  v.  Vernon,  6  Q.  B.  443. 
Equitable  An  equitable  mortgagee  is  entitled  in  equity  to  the  custody 

mo  gagee.     ^^  ^^^  title-deeds  of  the  mortgaged  property.     Bank  of  New 
South  Waiea  v.  O'Comor,  14  App.  Cas.  273. 
The  Conveyancing  Act,  1881,  provides — 
Conveyancing     Sect.  16»  (1).  A  mortgagor,  as  long  as  his  right  to  redeem 
'  '     subsists,  shall,  by  virtue  of  this  Act,  be  entitled  from  time  to 
time,  at  reasonable  times,  on  his  request,  and  at  his  own  cost, 
and  on  payment  of  the  mortgagee's  costs  and  expenses  in  this 
behalf,  to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged  property 
in  the  custody  or  power  of  the  mortgagee. 

(2)  This  section  applies  only  to  mortgages  made  after  the 
commencement  of  this  Act,  and  shall  have  effect  notwith- 
standing any  stipulation  to  the  contrary. 

See  Bum  v.  London  dt  South  Wales  Coal  Co.,  (1890)  W. 

N.  209. 

Mortgagor  In  cases  not  within  this  section,  the  rule  is  that,  if  a  mort- 

before  Act,  to  gagor  executes  a  mortgage  and  hands  over  the  title-deeds  to 

inspec    eede.  ^^^  mortgagee,  he  cannot,  after  the  mortgage  has  become 

absolute,  see  either  the  mortgage  deed  or  the  other  documents 

of  title  without  paying  the  mortgagee  his  principal,  interest, 

and  costs ;  and  the  same  rule  applies  to  persons  claiming  under 
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the  mortgagor.    Browne  v.  Lockhart,  10  Sim.  420 ;  Chichester 
V.  Marquis  of  Donegally  5  Ch.  497. 

It  is  immaterial  that  the  mortgagee  also  claims  to  be  pur- 
chaser of  the  equity  of  redemption.  Greenwood  v.  Bothwdl^  7 
B.  291. 

Where  the  mortgagee  has  purchased  the  equity  of  redemp- 
tion from  a  trustee  to  whom  it  was  devised  in  trust  for  sale^ 
he  musty  in  a  redemption  action^  produce  the  agreement  for 
sale  and  the  conveyance.    Smith  v.  Barnes,  35  L.  J.  Oh.  109. 

There  appears  to  be  no  difference  between  the  mortgage 
deed  and  the  other  documents  of  title.  Patch  v.  Ward  (L.  E. 
1  Eq.  436)  is  contrary  to  the  current  of  authority.  See  Garter 
V.  Hvhbaoh,  2A  W.  R  354. 

A  mortgagor  has  no  right  to  production  merely  because  the 
mortgagee  in  his  answer  craves  leave  to  refer  to  the  deeds. 
Glover  v.  HUl,  2  Ph.  484,  490,  explaining  Latimer  v.  Neate,  4 
CI.  &  F.  570 ;  Howard  v.  Eobinson,  4  Drew.  522 ;  see  Phillips 
v.  Evam,  2  Y.  &  0.  C.  647. 

And  a  mortgagor  does  not  entitle  himself  to  production 
merely  by  alleging  fraud  in  his  bill.  Crisp  v.  Plateiy  8  B.  62 ; 
Dendy  v.  Cross,  11  B.  91 ;  BepiMic  of  Costa  Bica  v.  Erla/nger, 
19  Eq.  33. 

But  production  will  be  ordered  of  a  deed  forming  a  link  in  When  mort- 
the  mortgagee's  title  where  fraud  is  apparent  on  the  face  of  toprodactioiu 
the  deed  (a),  where  fraud  is  alleged,  and  the  mortgagee,  at  the 
time  of  the  execution  of  the  mortgage,  was  the  mortgagor's 
solicitor  (Z»),  and  where  a  defendant  to  a  suit  for  redemption 
sets  up  that  the  instrument  which  the  plaintiff  treats  as  a  mort- 
gage is  really  an  absolute  conveyance  (a),  (a)  Kermedy  v. 
Qrem,  6  Sim.  6;  (b)  Davis  v.  Parry,  27  L.  J.  Ch.  294; 
(c)  Latimer  v.  Neaie,  4  CI.  &  F.  570. 

A  puisne  mortgagee  has  been  held  entitled  to  inspect  bills 
of  exchange  and  promissory  notes  given  by  the  mortgagor  to 
the  mortgagee.    Gibson  v.  Hewett,  9  B.  293. 
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A.   MOBTGAGOB  IN  POSSESSION   OF   LaND. 

"The  possession  of  the  mortgaged  land  by  the  mortgagor, 
during  the  subsistence  of  the  security,  and  while  the  mortgagee 
did  not  choose  to  take  possession,  was  held  (at  law  as  well  as 
in  equity)  to  be  *  at  the  will/  or  by  the  *  sufferance,'  or  *  per- 
mission '  of  the  mortgagee,  under  a  '  tacit  agreement,'  which 
the  mortgagee  might  determine  at  his  pleasure.  It  was  of  the 
nature  of  the  transaction  that  the  mortgagor  should  continue 
in  possession.  His  possession  was  rightful  and  not  by  wrong." 
T?eT  Curiam  in  Beafh  v.  Tugh,  6  Q.  B.  Div.  345,  359. 

As  to  the  relation  between  mortgagor  in  possession  and 
mortgagee,  see  also  Birch  v.  Wright^  1  T.  R.  378  ;  Thunder  v. 
BeUher,  3  East,  451 ;  Boe  v.  Mais&y,  8  B.  &  C.  767. 

The  mortgagor  is  also  entitled  to  the  custody  of  the  title 
deeds  except  as  against  his  mortgagee.  Baviea  v.  Vernon,  6 
Q.  B.  443. 

If  it  is  expressly  agreed  in  the  mortgage  deed  that  the 
mortgagor  shall  remain  in  possession  for  a  time  certain,  he 
has  an  interest,  in  the  nature  of  a  term  of  years,  during  the 
prescribed  period;  upon  its  expiration,  he  becomes  a  mere 
tenant  at  sufferance.  Keech  y.  Hally  1  Dongl.  21 ;  Oihbs  y. 
Crmkshmhy  L.  R.  8  0.  P.  454,  461 ;  Moore  v.  Shelley,  8  App. 
Cas.  284. 

After  demand  of  possession  has  been  made  by  the  mortgagee, 
the  possession  of  the  mortgagor  is  wrongful  Bagnall  v.  Yillar, 
12  Oh.  D.  812. 

Where  a  receiver  is  appointed  in  a  foreclosure  action,  the 
mortgagor  being  in  possession,  and  the  order  appointing  the 
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receiver  does  not  direct  that  the  mortgagor  should  attorn 
tenant  or  deliver  up  possession,  the  possession  of  the  mortgagor 
is  rightful  until  demand  by  the  receiver.  Bandjield  v. 
Bandfield,  7  W,  B.  651 ;  Yorkshire  Banking  Co.  v.  Mullan,  35 
Ch.  R  125. 

The  mortga£:or  in  possession  is  entitled  to  the  rents  and  Right  to  rents 
profits  of  the  mortgaged  property.  He  receives  them  for  his 
own  use,  and  not  as  agent  or  bailiff  of  the  mortgagee,  and, 
when  he  has  received  them,  he  is  absolutely  entitled  to  keep 
them  as  his  own.  Trent  v.  Himt,  9  Ex.  14 ;  JoUy  v.  Arlmthnot, 
4  De  G.  &  Jo.  224, 236 ;  Heath  v.  Pugh,  6  Q.  B.  Div.  345,  359 ; 
Marhfoick  v.  Hardingham,  15  Ch.  Div.  339,  349. 

He  is  entitled  to  sever  the  crops,  which,  when  severed.  Right  to 
belong  to  him.    Ex  parte  National  Meroantile  Bank,  16  Ch.  ^^ 

Div.  104. 

He  may  cut  underwood  in  the  ordinary  course,  in  a  husband-  Right  to  cut 
like  manner,  at  the  usual  seasons,  and  of  the  usual  growth. 
Hampton  v.  Hodges,  8  Ves.  105 ;  Hvmphreys  v.  Harrison,  1  J.  & 
W.  581. 

The  mortgagee  cannot  bring  an  action  at  law  against  the  Mortgagee 
mortgagor  for  mesne  profits  (a),  and  he  is  not  entitled  in  mesne  profits. 
equity  to  an  account  of  rents  and  profits  received  by  the 
mortgagor  before  he  demands  possession  (6).  (a)  Hieks  v. 
Sallitt,  3  D.  M.  &  G.  782,  808.  (b)  Higgins  v.  York  Buildings 
Co.,  2  Atk.  107 ;  Colman  v.  Buke  of  St.  Albans,  3  Ves.  25 ; 
Ex  parte  Wilson,  2  V.  &  B.  252 ;  Hde  v.  Lcyrd  Bexley,  20  B. 
127;  In  re  Marquis  of  Anglesey's  Estate,  17  Eq.  283;  see 
Turkington  v.  Keaman,  LI.  &  G.  t.  Sugd.  35. 

Where  a  mortgagor  recovered  the  mortgaged  property  with 
arrears  of  interest,  the  mortgagee  was  held  to  have  no  claim 
against  the  arrears.  Life  Association  of  Scotland  v.  Siddal,  3 
D.  F.  &  J.  271. 

A  first  mortgagee,  who  has  not  entered  into  possession,  is  not 
entitled  to  an  account  of  rents  and  profits  from  a  second 
mortgagee  who  has  been  in  possession.  Oarjitt  v.  Allen,  37 
Ch.  D.  48. 

Tenemts  under   leases  granted    before  the  mortgage   are  Leases  before 
bound  to  pay  their  rents  to  the  mortgagor  until  the  mortgagee  *^®  "mortgage. 
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interferes  to  stop  them.     Boss  v.  WaUon,  10  H.  L.  C.  672, 
684 
Mortgagor  The  mortgagor  may  distrain  for  such  rents  in  the  name 

may  distrain  «=•*=»  ^ 

for  rent,         of  the  mortgagee.     Trent  v.  Hunt,  9  Ex.  14 ;  Snell  v.  Fineh, 

13  C.  B.  N.  S.  651 ;  Beece  v.  Strousberg,  54  L.  T.  133. 
but  cannot  The  mortgagor  cannot  determine,  or  take  surrenders  of, 

determine  .  i  i    i.  i  .it  > 

tenancies.  tenancies  created  before  the  mortgage  without  the  mortgagee  s 
consent  A  notice  to  quit  by  the  mortgagor  is  not  valid  unless 
it  is  also  signed  by  the  mortgagee.  Miles  v.  Murphy,  I.  R.  5 
C.  L.  382 ;  Cadle  v.  Moody,  30  L.  J.  Ex.  385. 

Bat  circumstances  may  show  that  the  mortgagee  has  given 

the  mortgagor  a  general  authority  to  determine  such  tenancies. 

8tacpoole  v.  Parkinsoriy  I.  R.  8  C.  L.  561. 

Jadicatnre  The  Judicature  Act,  1873,  sect.  25,  (5),  enables  a  mortgagor 

B.  25/(5).'       ill  possession  to  sue  for  possession,  or  for  the  recovery  of  rents 

or  profits  in  his  own  name  only,  unless  the  cause  of  action 

arises  upon  a  lease  made  by  him  jointly  with  any  other  person. 

Bight  to  Bue       Before  the  Judicature  Act,  when  the  legal  estate  was  in 

tore  Act.        the  mortgagee,  the  mortgagee  only,  or  the  mortgagor  using 

his  name,  could  sue  for  rent  due,  or  for  breach  of  covenant 

to  repair,  under  a  lease  made  before  the  mortgage.    Doe  d. 

Marriott  v.  Edwards,  5  B.  &  Ad.  1065 ;  Treni  v.  Ewnt,  9  Ex.  14. 

But  a  covenantor  would  be  restrained  in  equity  from  setting 

up  against  the  mortgagor  a  release  by  the  mortgagee  alone 

of  claims  under  the  covenant.     Thornton  v.  Courts  3  D.  M.  & 

G.  293. 

Leases  after        The  Conveyancing  Act,  1881,  sect.  18,  gives  a  mortgagor  of 

the  mortffa^.  •*      ^     ^^^     »  •  >.  •■■ 

land  while  m  possession  power,  as  agamst  every  mcumbrancer, 
to  make,  from  time  to  time,  an  agricultural  or  occupation 
lease  for  any  term  not  exceeding  twenty-one  years,  and  a 
building  lease  for  any  term  not  exceeding  ninety-nine  years  of 
the  mortgaged  land,  or  any  part  thereof. 

Every  such  lease  must  take  effect  in  possession  not  later 
than  twelve  months  after  its  date,  must  reserve  the  best  rent 
that  can  reasonably  be  obtained  without  taking  a  fine,  must 
contain  a  covenant  by  the  lessee  for  payment  of  rent  and  a 
condition  of  re-entry  on  non-payment,  and,  in  the  case  of  a 
building  lease,  must  be  made  in  consideration  of  the  lessee 
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having  erected,  improved,  or  repaired  buildings,  or  having 
executed  on  the  land  leased  an  improvement  in  connection  with 
building  purposes,  or  agreeing  to  do  one  of  these  things  within 
not  more  than  five  years  from  the  date  of  the  lease. 

This  power  may  be  excluded  or  restricted  by  the  mortgage 
deed  or  by  a  written  contract;  it  may  be  extended  by  the 
mortgage  deed ;  and  it  applies  only  in  case  of  a  mortgage 
made  after  the  31st  of  December,  1881 ;  but  it  may  be  applied 
by  agreement  to  mortgages  made  before  that  date. 

A  lease  by  a  mortgagor  under  this  section  has  the  same  effect 
as  if  the  mortgagee  had  joined  in  it. 

The  mortgagee,  on  giving  notice  to  the  tenant  and  going 
into  possession,  is  entitled  to  enforce  the  covenants  and  con- 
ditions in  the  lease,  and  is  not  bound  by  any  collateral  agree- 
ment between  the  mortgagor  and  the  tenant,  e.g.  an  agreement 
that  the  tenant  should  retain  the  rent  as  it  fell  due  towards 
repayment  of  an  advance  made  by  him  to  the  mortgagor. 
Mvmcipal  Bmlding  Society  v.  Smith,  22  Q.  B.  Div.  70. 

The  mortgagee  and  his  assigns  cannot  deal  with  the  sur- 
rounding mortgaged  property  so  as  to  interfere  with  the 
rights  granted  by  the  lease.  WiUon  v.  Queen's  Cluby  (1891) 
3  Ch.  522. 

A  mortgagor,  who  has  power  under  the  mortgage  to  grant 
leases  while  in  possession,  may  grant  a  lease  in  accordance 
with  the  power  to  a  trustee  for  himself.  Sevan  v.  Hahgood,  1 
J.  &  H.  222. 

In  cases  not  within  the  Conveyemcing  Act  or  governed  by  a  Oases  not 

•I  -I'l  A  •  ''I*!*       within  Oon- 

power,  a  lease  made  by  a  mortgagor  m  possession  is  binding  yeyanoing 
as  between  him  and  his  tenant,  who  is  estopped  from  denying  ^^^ 
that  the  lessor  had  such  an  estate  at  law  as  would  warrant  the 
lease.  Hence,  the  mortgagor  may  sue  on  the  covenants  or 
distrain  for  rent  in  his  own  name,  and  the  benefit  of  the 
estoppel  passes  to  an  assignee  of  the  equity  of  redemption. 
TrmU  V.  Hunt,  9  Ex.  14;  Cuthbertson  v.  Irving,  4  H.  &  N. 
742;  6  H.  &  N.  135;  28  L.  J.  Ex.  306;  29  L.  J.  Ex.  485; 
Hassard  v.  Fowler,  32  L.  R  Ir.  49. 

But  the  lease  does  not  bind  the  mortgagee.    Cases,  supra. 

A  mere  notice  by  the  mortgagee  to  pay  the  rent  to  him  is 
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not  enough  to  terminate  the  estoppel  arising  by  tenancy^  and 
the  mortgagor  can  sue  the  tenant  for  rent  accruing  due  after 
the  notice.    Hiekmcm  v.  Maehin,  4  H.  &  N.  716. 

But  where  the  mortgagee  by  threatening  eviction  has  com- 
polled  the  tenant  to  pay  the  rent  to  him,  the  tenant  can  set 
up  such  payment  in  answer  to  the  mortgagor's  claim  for  rent. 
Johnson  y.  Janes,  9  A.  &  E.  809 ;  Boodle  y.  Carnbelly  7  M.  &  6. 
386 ;  Underhay  y.  Bead,  20  Q.  B.  Diy.  209. 
Rights  over        A  mortgagor  in  possession  is  entitled  to  cut  down  and  sell 

inheritance.       .  ^  °         .1,11  .  11  /v-  i» 

timber  trees,  provided  he  does  not  impeach  the  sumciency  of 
the  security ;  he  will  be  restrained  by  injunction  if  the  security 
is  insufficient.  Hippesley  v.  Spencer,  5  Madd.  422 ;  Humphreys 
V.  Harrison,  1  J.  &  W.  581 ;  Morgan  v.  Lewes,  4  Dow,  29,  50 ; 
King  v.  Smith,  2  Ha.  239 ;  Kehewioh  v.  MarTcer,  3  Mac.  &  G. 
311,  329 ;  Ex  parte  Phillips,  16  Ch.  Diy.  104,  106 ;  Harpin  v. 
Aplin,  54  L.  T.  383. 

The  question  is,  whether  the  security  is  worth  so  much 
more  than  the  money  advanced  that  the  act  of  cutting  timber 
is  not  to  be  considered  as  substantially  impairing  the  value 
which  was  the  basis  of  the  mortgage  contract  at  the  time  it 
W6W  entered  into.    Ki7%g  v.  Smith,  supra. 

The  owner  of  a  rent-charge  cannot  obtain  an  injunction  to 
restrain  waste.     Sandeman  v.  Bushton,  61  L.  J.  Gh.  136. 
Right  to  unfix      A  mortgagor  in  possession  of  land  to  which  tenant's  fixtures 
tnrea.  ar©  attached  may  be  entitled  to  unfix  them  by  virtue  of  an 

authority,  express  or  implied,  from  the  mortgagee,  but  not 
otherwise.  Oough  v.  Wood,  (1894)  1  Q.  B.  713 ;  HvMersfidd 
Banking  Co.  v.  Henry  Lister  &  Son,  (1895)  2  Ch.  273, 282, 286. 

Thus,  trade  fixtures  put  in  by  a  tenant  holding  under  an 
agreement  made  by  the  mortgagor  in  possession,  emd  acquiesced 
in  by  the  mortgagee,  may  be  removed  by  the  tenant.  Sanders 
V.  Davis,  15  Q.  B.  D.  218. 

An  article  affixed  to  land  in  mortgage  for  the  purposes  of 
the  mortgagor's  trade  upon  the  hire  and  purchase  system  may 
be  removed  by  the  owner,  if  it  is  not  paid  for  before  the 
mortgagee  takes  possession.  Cumberland  Union  BanJdng  Co, 
V.  Maryp<yrt  HemMite  Co.,  (1892)  1  Ch.  715 ;  Qough  v.  Wood, 
(1894)  1  Q.  B.  713. 
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As  to  implying  in  a  mortgage  a  power  to  substitute  new 
trade  fixtures  for  old,  see  In  re  Brooksy  (1894)  2  Ch.  600,  614. 

A  mortgagor  in  receipt  of  rent  and  [profits  of  land  charged 
with  repair  of  a  sea-bank  is  liable  for  [default  of  reparation. 
Beg.  V.  Baker,  L.  R  2  Q.  B.  621. 

Where  a  mortgagor  in  possession  commits  trespasses  on 
adjoining  property,  his  mortgagee  is  under  no  liability  to  the 
owners.    Powell  v.  Aiken,  4  K.  &  J.  343. 

The  statute  18  Henry  VI.  c.  7,  requires  the  voter  to  have  Parliament- 
free  land  or  tenement  to  the  value  of  forty  shillings  by  the 
year  above  all  charges  {outre  les  reprises). 

The  Parliamentary  Voters  Begistration  Act,  1843  (6  &  7 
Vict.  c.  18,  sect.  74),  enacts  that  no  mortgagee  of  any  lands 
shall  have  any  vote  by  reason  of  auy-mortgage  estate  therein, 
unless  he  be  in  the  actual  possession  or  receipt  of  the  rents 
and  profits  thereof;  but  that  the  mortgagor  in  actual  possession 
or  in  receipt  of  the  rents  and  profits  thereof  may  vote  for 
the  same  notwithstanding  such  mortgage. 

Under  28  Geo.  IIL  c.  36,  sect.  6,  the  interest  of  any  money 
secured  by  mortgage  is  a  charge  to  be  deducted  from  the 
.  annual  value  of  the  land. 

Where  several  estates  are  liable  to  one  mortgage,  the  interest 
on  the  mortgage  may  be  apportioned  for  the  purpose  of 
ascertaining  the  value  of  each  estate.  Moore  v.  Carisbrooke, 
12  C.  B.  661 ;  Barrow  v.  Buckmaster,  12  C.  B.  664. 

Yearly  interest  actually  paid  by  agreement,  where  the 
principal  alone  was  secured  by  the  mortgage,  is  a  charge  to 
be  deducted  within  the  statuta    Lee  v.  Hutchinson,  8  C.  B.  16. 

Where  instalments  payable  under  the  mortgage  consist 
partly  of  principal  and  partly  of  interest,  so  much  of  the 
instalment  as  represents  interest  should  alone  be  deducted. 
Bobinson  v.  Bunkley,  15  C.  B.  N.  S.  478;  Bdleston  v.  Cope, 
L.  R.  6  C.  P  292,  overruling  Copland  v.  BartUtt,  6  C.  B.  18, 
and  Beamish  v.  Stoke,  11  C.  B.  29,  so  far  as  inconsistent. 

B.  Mortgagor  in  Possession  of  Ship. 
The  Merchant  Shipping  Act,  1894  (57  &  58  Vict  o.  60),  Merchant 

.J  Shippiofl:  Act, 

provides—  1894;  b.84. 
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Sect  34.  Except  aa  £ar  as  may  be  necessary  for  making  a 
mortgaged  ship  or  share  available  as  a  security  for  the 
mortgage  debt^  the  mortgagee  shall  not,  by  reason  of  the 
mortgage,  be  deemed  the  owner  of  the  ship  or  share,  nor 
shall  the  mortgagor  be  deemed  to  have  ceased  to  be  owner 
thereof. 

This  section  reproduces,  with  verbal  variations,  sect.  70  of  the 
repealed  Act  of  1854.     See  sect.  43,  (6),  as  to  certificates  of 
mortgage. 
Mortgagor  in      Until  the  mortgagee  of  a  ship  takes  possession,  the  mortgagor, 
make  binding  ^  the  registered  owner  subject  to  the  mortgage,  retcdns  all  the 
contracts,       rights  and  powers  of  ownership ;  and  his  contracts  with  regard 
to  the  ship  and  its  employment  are  valid  and  efiectual,  so  far 
as  they  do  not  materially  impair  the  mortgagee's  security. 
Cottins  V.  Lampiyrt,  4  D.  J.  &  S.  500 ;  34  L.  J.  Ch.  196 ;  KeUh 
V.  Bwrowsy  2  App.  Cas.  636,  645 ;  Fanohm,  5  P.  D.  173. 
and  is  entitled     The  mortgagor  is  entitled  to  all  earnings  of  the  ship  due 
and  received  by  him  before  the  mortgagee  takes  possession, 
Gardner  v.  Cazenove,  1  H.  &  N.  423 ;  Willis  v.  PcUmer,  7  C. 
B.  N.  S.  340;  29  L.  J.  0.  P.  194. 

But  he  cannot,  as  against  the  mortgagee,  assign  the  freight . 
to  become  due.     See  p.  247. 

A  ship  cannot  be  taken  in  execution,  as  against  the  mortgagee, 
by  a  judgment  creditor  of  the  registered  owner.  Diehinson  v. 
Kitchm,  8  E.  &  B.  789. 

Where  a  mortgagor  in  possession  of  a  ship  delivers  it  to  a 
shipwright  to  be  repaired,  the  shipwright  can  assert  his  lien  as 
against  the  mortgagee.  Williams  v.  AUswpi  10  C.  B.  N.  S. 
417 ;  30  L.  J.  C.  P.  353. 

A  mortgagee  not  in  possession  cannot  maintain  an  action  of 
restraint  Highlander,  2  W.  Bob.  109 ;  Innis/aOen,  L.  B.  1  A. 
&E.72. 
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CHAPTER  XXL 

BEGEIYEB  APPOINTED  UNDEB  THE  CONTRAOT. 

The  Conveyancing  Act,  1881  (44  &  45  Vict  c.  41),  gives  a  Ocmveyanoing 
mortgagee,  under  a  mortgage  made  by  deed  after  the  Slst  of 
December,  1881,  so  far  as  a  contrary  intention  is  not  expressed 
therein,  power,  when  the  mortgage  money  has  become  due,  to 
appoint  a  receiver  of  the  income  of  the  mortgaged  property, 
or  of  any  part  thereof  [sect.  19,  (1),  (iii.)]* 

The  Act  provides — 

Sect.  24,  (1).  A  mortgagee  entitled  to  appoint  a  receiver  under  Oonveyanoing 
the  power  in  that  behalf  conferred  by  this  Act  shall  not  appoint       ^ 
a  receiver  until  he  has  become  entitled  to  exercise  the  power 
of  sale  conferred  by  this  Act,  but  may  then,  by  writing  under 
his  hand,  appoint  such  person  as  he  thinks  fit  to  be  receiver. 

(2)  The  receiver  shall  be  deemed  to  be  the  agent  of  the 
mortgagor ;  and  the  mortgagor  shall  be  solely  responsible  for 
the  receiver's  acts  or  defaults,  unless  the  mortgage  deed  other- 
wise provides. 

(3)  The  receiver  shall  have  power  to  demand  and  recover  all 
the  income  of  the  property  of  which  he  is  appointed  receiver 
by  action,  distress,  or  otherwise,  in  the  name  either  of  the 
mortgagor  or  of  the  mortgagee,  to  the  full  extent  of  the  estate 
or  interest  which  the  mortgagor  could  dispose  of,  and  to  give 
efifectual  receipts,  accordingly,  for  the  same. 

(4)  A  person  paying  money  to  the  receiver  shall  not  be 
concerned  to  inquire  whether  any  case  has  happened  to  authorize 
the  receiver  to  act. 

(5)  The  receiver  may  be  removed,  and  a  new  receiver  may 
be  appointed,  from  time  to  time  by  the  mortgagee  by  writing 
under  his  hand. 

(6)  deals  with  the  remuneration  of  the  receiver. 
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(7)  empowers  him  to  insure  if  directed  by  the  mortgagee. 

(8)  The  receiver  shall  apply  all  money  received  by  him  as 
follows  (namely) : — 

(i.)  In  discharge  of  all  rents,  taxes,  rates,  and  outgoings 

whatever  a£Fecting  the  mortgaged  property ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments, 
and  the  interest  on  all  principal  sums,  having  priority 
to  the  mortgage  in  right  whereof  he  is  receiver ;  and 
(iii.)  In  payment  of  his  commission,  and  of  the  premiums  on 
fire,  life,  or  other  insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  this  Act,  and  the 
cost  of  executing  necessary  or  proper  repairs  directed  in 
writing  by  the  mortgagee ;  and 
(iv.)  In  payment  of  the  interest  accruing  due  in  respect  of 
any  principal  money  due  under  the  mortgage  ; 
and  shall  pay  the  residue  of  the  money  received  by  him  to 
the  person  who,  but  for  the  possession  of  the  receiver,  would 
have  been  entitled  to  receive  the  income  of  the  mortgaged 
property,  or  who  is  otherwise  entitled  to  that  property. 
Receiver  is         The  receiver  is  for  all  purposes  the  agent  of  the  mortgagor. 

agent  of  mort-  im        4»  i     i      *  • 

gagor.  Therefore,  payments  made  by  him  to  the  mortgagee  are  pay- 

ments by  a  mortgagor  continuing  in  possession.  Jcmea  v.  Smith, 
1  Ha.  43,  71 ;  Law  v.  Glenn,  L.  R  2  Ch.  634. 

The  mortgagor  or  any  person  claiming  under  him,  e.g.  a 
subsequent  incumbrancer,  may  file  a  bill  against  the  receiver 
alone,  treating  him  as  his  agent,  bound  to  account  for  all  his 
receipts  after  keeping  down  the  interest  due  to  the  mortgagee. 
Lord  Kevmngton  v.  Bouverie,  7  D.  M.  &  6.  134,  157 ;  Jefferys 
V.  Dickson,  L.  R.  1  Ch.  183. 

Where  the  receiver  is  appointed  by  a  deed  in  which  prior 
incumbrancers  concur,  and  under  which  trusts  are  created  in 
their  favour,  with  an  ultimate  trust  of  the  surplus  for  the 
mortgagor,  the  prior  incumbrancers  are  necessary  parties  to 
any  proceeding  by  a  puisne  incumbrancer  to  have  the  trusts  of 
the  surplus  executed.  Ford  v.  Backham,  17  B.  485 ;  Jefferys 
V.  Dickson,  L.  R.  1  Ch.  183. 

Where  the  receiver  neglects  to  collect  the  rents,  the  mortgagor 
cannot  distrain  for  them.    Bayly  v.  Went,  51  L.  T.  764. 


RECEIVER  APPOINTED  UNDER  THE  CONTRACT.  191 

A  receiver  appointed  by  the  parties  is  an  agent,  not  a  Reoeiyer  is 
principal,  and  is  not  personally  liable  on  contracts  entered  into  S^ble."^'^*  ^ 
by  him  unless  he  holds  himself  out  as  principal.     Owen  &  Co. 
v.(7ronft,(1895)lQ.  B.  265. 

The  Court  will,  as  a  rule,  where  the  mortgagor  is  a  limited  Receiver  let 

into  posses- 

oompany  which  is  being  wound  up,  let  into  possession  the  sion  on  wind- 
receiver  appointed  by  the  mortgagees  under  a  power  in  the  ^^^'"P* 
mortgage.     In  re  Henry  Pound,  Son,  &  Eutchins,  42  Oh, 
Div.  402. 

Where  the  debenture  trust-deed  of  a  company  empowered  When  re- 

1  ...  I  •     oeiver  oeascs 

the  trustees  to  appomt  a  receiver,  with  power  to  carry  on  the  to  be  agent  of 
company's  business,  and  provided  that  he  should  be  the '^^''^^°^* 
company's  agent,  it  was  held  that  a  receiver  appointed  by 
the  trustees  became,  on  the  winding-up  of  the  company,  agent 
for  the  trustees,  and  that  they  were  liable  for  the  price  of 
goods  ordered  by  him  in  carrying  on  the  business.  Gaskell  v. 
Goding,  (1896)  1  Q.  B.  669. 

The  decision  went  on  two  grounds :  (1)  that  the  appoint- 
ment was  not  within  the  terms  of  the  power,  as  the  trustees 
reserved  a  control  over  the  actions  of  their  appointee  which 
was  inconsistent  with  his  position  as  receiver  (p.  679);  and 
(2)  that  it  was  a  necessary  implication  of  the  contract  that  the 
power  should  determine  when  the  company  ceased  to  be  a 
going  concern,  and  that  the  trustees,  not  having  then  annulled 
the  appointment,  must  be  taken  to  have  elected  to  carry  on 
the  business  themselves  (pp.  680,  684).  Bigby,  L.  J.,  who  dis- 
sented, was  of  opinion:  (1)  that,  as  the  company  gave  up 
possession  to  the  receiver,  his  appointment  must  be  treated 
as  in  conformity  with  the  power  (p.  698);  and  (2)  that  the 
winding-up  could  not  affect  rights  arising  under  an  existing 
contract  for  value  (p.  699). 

Where  a  receiver  appointed  by  trustees  under  a  power  in  a  Change  of 
debenture  trust-deed,  which  provides  that  he  is  to  be  deemed  receiver 
to  be  the  agent  of  the  company,  enters  into  possession  of  the  l^^^ion. 
company's  premises^  there  is  a  chemge  of  occupation  within 
sect.  16  of  the  Poor  Bate  Assessment  and  Collection  Act,  1869 
(32  &  33  Vict.  c.  41).    Bichards  v.  Overseers  of  Kidderminster , 
(1896)  2  Ch.  212. 
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CHAPTER  XXII. 

THE  POWEB  OF  SALE. 

A.  Pledgee's  Poweb  of  Sale. 

Power  where  Whbrb  a  time  is  fixed  for  repayment  of  the  loan,  the  pledgee 
forrepayment.  is  entitled  to  sell  the  article  pledged  after  default,  without 

giving  notice  to  the  pledgor.    Pothmier  v.  Dawson^  Holt,  N.  P. 

383 ;  Pigot  v.  Cvhley,  15  C.  B.  K  &  701 ;  BmoM  v.  Suckling, 

L.  B.  1  Q.  B.  585,  604 ;  France  v.  Clark,  22  Ch.  D.  850;  In 

re  BUiha/rdsm,  30  Ch.  Div.  396,  403 ;  Ex  parte  Euthard,  17 

Q.  B.  Div.  690,  698 ;  In  re  Marritt,  18  Q.  B.  Div.  222. 
Power  where       Where  no  time  is  fixed  for  repayment  of  the  loan,  the 
flxed!**^  *       pledgee  is  entitled  to  sell  the  article  pledged  after  giving 

the  pledgor  reasonable  notice  of   his  intention   to  do  so. 

Cases,  mpra. 
Notice  is  bad  if  the  pledgee  claims  a  larger  sum  than  is  due 

to  him.    Pigot  v.  Cubley,  15  C.  B.  N.  S.  701. 

The  implied  authority  of  the  pledgee  to  sell  may  of  course 

be  varied  by  agreement  between  the  parties. 
A  pledgee  selling  is  trustee  of  the  surplus  proceeds  of  sale 

for  tlie  pledgor.    Donald  v.  Suckling,  L.  R.  1  Q.  B.  585,  604 ; 

Earper  v.  Qodsell,  L.  B.  5  Q  B.  422,  428. 

The  pledgee  has  no  right  to  sell  the  goods  pledged  (unless 

by  virtue  of  special  contract  between  himself  and  the  pledgor) 

except  after  default  or  notice.    Langton  v.  Waite,  6  Eq.  165 ; 

Burdick  v.  Sewell,  10  Q.   B.  D.  362,  367;    13  Q.   B.  Div. 

159, 162. 
Effect  of  An  unauthorized  dealing  by  the  pledgee  with  the  article 

sale  by  pledged,  e.g.  an  unauthorized  sale,  does  not  revest  the  immediate 

pledgee.         right  of  possession  in  the  pledgor,  and  therefore  does  not 

enable  him  to  recover  the  article  in  trover  or  detinue.    His 
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remedy  is  an  action  for  breach  of  the  contract  of  pledge,  in 
which  he  can  only  recover  the  damages  actually  sustained. 
Johnson  v.  Steatj  15  C.  B.  N.  S.  330  ;  Donald  v.  Suckling,  L.  R. 
1  Q.  B.  585;  Balliday  v.  Solgaie,  L.  R  3  Ex.  299;  see 
MulUner  v.  Florence,  3  Q.  B.  Div.  484. 

The  Pawnbrokers  Act,  1872,  regulates  (sects.  19  to  22)  the  Pawnbrokers 
sale  of  pledges  within  the  Act,  and  the  rights  of  the  pawner  19  to  22.  ' 
in  the  surplus  proceeds  of  the  sale. 


B.  Mortgagee's  Power  of  Sale. 

A  mortgagee  of  personal  chattels  of  which  he  has  taken  Mortgages  of 
possession  has,  after  default  in  payment,  and  after  he  has  given  chattels, 
the  mortgagor  a  reasonable  time  to  pay  the  money  due,  a 
power  of  sale.    Dyson  v.  Morris,  1  Ha.  413,  422 ;  In  re  MorriU, 
18  Q.  B.  Div.  222,  233. 

The  grantee  of  a  bill  of  sale  has  an  implied  power  of  sale  Bills  of  sale, 
arising  after  the  expiration  of  the  five  days  mentioned  in  sects. 
7  and  13  of  the  Bills  of  Sale  Act,  1882.    In  re  MorrUt,  18 
Q.  B.  Div.  222 ;  Watkins  v.  Evans,  18  Q.  B.  Div,  386. 

The  provisions  of  the  Conveyancing  Act  as  to  sale  do  not 
apply  to  bills  of  sale  under  the  Act  of  1882.  Calvert  v. 
Thomas,  19  Q.  B.  Div.  204. 

An  illegal  sale  of  part  of  the  chattels  secured  does  not 
avoid  the  bill  of  sale  as  to  the  rest.  The  grantor  has  only  a 
remedy  in  damages.    Monson  v.  Milner,  8  T.  L.  R.  447. 

A  mortgagee  of  stock  is  entitled  to  sell  without  special  Mortgages  of 
powers.     Tucker  v.   WiUon,  1  P.  W.  261 ;    5  B.  P.  C.  193 ;  ^^ 
Lockwood  V.  Ewer,  2  Atk.  303 ;  Kemp  v.  Wesd^ook,  1  Ves.  S. 
278 ;  Belt.  141. 

The  Merchant  Shipping  Act,  1894,  provides — 

Sect.  35.  Every  registered  mortgagee  shall   have  power  Mortgages  of 
absolutely  to  dispose  of  the  ship  or  share  in  respect  of  which  *  ^' 
he  is  registered,  and  to  give  effectual  receipts  for  the  purchase 
money ;  but  where  there  are  more  persons  than  one  registered 
as  mortgagees  of  the  same  ship  or  share,  a  subsequent  mort- 
gagee shall  not,  except  under  the  order  of  a  court  of  competent 
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jurisdiction,  sell  the  ship  or  share,  without  the  concurrence  of 
every  prior  mortgagee. 
Power  of  sale      The  Conveyancing  Act,  1881,  gives  a  mortgagee,  under  a 
Conveyanoing  mortgage  made  by  deed  after  the  31st  of  December,  1881,  so 
Act,  1881.      jfj^j.  ^  Q^  contrary  intention  is  not  expressed  therein,  power, 
when  the  mortgage  money  has  become  due,  to  sell,  or  to  concur 
with  any  other  person  in  selling,  the  mortgaged  property  or 
any  part  thereof,  either  subject  to  phor  charges  or  not,  and 
either  together  or  in  lots,  by  public  auction  or  by  private  con- 
tract, subject  to  such  conditions  respecting  title,  or  evidence 
of  title,  or  other  matter,  as  he  (the  mortgagee)  thinks  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at  an  auction, 
or  to  rescind  any  contract  for  sale,  and  to  re-sell,  without  being 
answerable  for  any  loss  occasioned  thereby  [sect.  19,  (1),  (i.)]. 

The  power  of  sale  conferred  by  the  Act  does  not  affect  the 
right  of  foreclosure  [sect.  21,  (5)]. 

Under  this  power,  a  mortgagee  of  land  on  which  there  are 
fixtures  cannot   sell  the  fixtures  apart  from    the   land.    In 
re   Yates,  38   Oh.  Div.  112;    see  Ex  parte  Barclay,  9  Ch. 
576. 
Conveyancing     A  power  is  given,  by  sect.  44  of  the  Conveyancing  Act,  1881, 
B.  44.      '      to  a  person  entitled  to  an  annual  sum  charged  on  land  or  its 
income  to  demise  the  land  charged  to  a  trustee  for  a  term  upon 
trust  to  raise  the  annual  sum  and  all  arrears  by  mortgage,  sale, 
or  demise  of  the  land  charged  or  any  part  thereof. 
Sale  of  land        By  the  Trustees  Act,  1893,  as  amended  by  57  Vict  c.  10, 
separately.      800.  3,  the  Court  may  authorize  donees  of  powers  of  sale  of 
land,  unless  expressly  forbidden,  to  sell  the  land  without  the 
minerals,  or  the  minerals  apart'  from  the  land. 

This  provision  applies  to  mortgagees.  In  re  Beaumont's 
Mortgage  Trusts,  12  Eq.  86 ;  In  re  Wilkinson's  Mortgaged  Estates, 
13  Eq.  634. 

These  sections  reproduce  sect.  2  of  the  repealed  Act,  25  &  26 
Vict.  c.  108. 

The  power  of  sale  given  by  the  Conveyancing  Act,  1881, 
does  not  apply  to  debentures  of  a  company  under  the  Com- 
panies Acts.    Blaker  v.  Herts  &  Essex  Waterworks  Co.,  41  Ch. 

D.  399. 
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The  power  of  sale  conferred  by  the  Conveyancing  Act  may  Who  may 

be  exercised  by  any  person  for  the  time  being  entitled  to  power  of  sale, 
receive  and  give  a  discharge  for  the  mortgage  money  [sect. 
21,  (4)]. 

Where  the  power  of  sale  was,  in  a  mortgage  in  fee,  given  to 
the  mortgagee,  his  heirs,  executors,  administrators,  or  assigns, 
it  was  held  that  the  administrator  of  a  transferee  of  the  mort- 
gage, with  the  concurrence  of  a  trustee  to  whom  the  heir  of 
the  transferee  had  conveyed  the  legal  estate  in  trust  for  the 
administrator,  could  exercise  the  power.  Saloway  v.  Straw- 
bridge,  1  K  &  J.  371 ;  7  D.  M.  &  G.  594. 

Where  a  mortgage  conveys  the  legal  fee  to  the  mortgagees, 
and  contains  a  declaration  that  the  loan  is  made  out  of  moneys 
belonging  to  them  on  a  joint  account,  the  survivor  can  sell. 
Hind  V.  Poole,  1  K.  &  J.  383. 

As  to  the  power  of  sale,  where  the  mortgagee  is  lunatic,  see 
the  Lunacy  Act,  1890,  sects.  135, 136. 

As  to  the  exercise  of  a  power  of  sale  vested  in  an  un- 
incorporated building  society  which  is  being  wound  up,  see  In 
re  Eb»worth  &  Tidy's  Contract,  42  Ch.  Div.  23. 

Where  the  power  of  sale  in  a  mortgage  is  made  exercisable 
by  the  mortgagees  n<ymna;tim,  the  fact  that  they  are  partners 
does  not  give  one  of  them  an  implied  authority  to  sell  on 
behalf  of  all.     Warr  v.  Jmes,  24  W.  B.  695. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  21,  (1).  A  mortgagee  exercising  the  power  of  sale  con-  "VVTiat  the 
ferred  by  this  Act  shall  have  power,  by  deed,  to  convey  the  can  convey. 
property  sold,  for  such  estate  and  interest  therein  as  is  the 
subject  of  the  mortgage,  freed  from  all  estates,  interests,  and 
rights  to  which  the  mortgage  has  priority,  but  subject  to  all 
estates,  interests,  and  rights  which  have  priority  to  the  mort- 
gage ;  except  that,  in  the  case  of  copyhold  or  customary  land, 
the  legal  right  to  admittance  shall  not  pass  by  a  deed  under 
this  section  unless  the  deed  is  sufficient  otherwise  by  law,  or  is 
sufficient  by  custom,  in  that  behalf. 

Sale  by  a  mortgagee  under  a  power  of  sale  defeats  the 
rights  of  all  subsequent  incumbrancers  against  the  mortgaged 
property.    Their  only  remedy  is  against  the  surplus  moneys 
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in  the  hands  of  the  vendor.  8.  E..  By.  Co.  v.  Jortin,  6  H.  L.  C. 
425,  435. 

An  equitable  mortgagee  by  deed  cannot  under  this  section 
convey  the  legal  estate.  In  re  Hodson  &  Howeff  Contract^  35 
Ch.  Div.  668. 

Lord  Cranworth's  Act  (23  &  24  Vict.  c.  145)  provides  (sect. 
15)  that  the  person  exercising  the  power  of  sale  thereby  con- 
ferred shall  have  power  by  deed  to  convey  or  assign  to  and 
vest  in  the  purchaser  the  property  sold,  for  all  the  estate  and 
interest  therein,  which  the  person  who  created  the  charge  had 
power  to  dispose  of,  except  that  in  the  case  of  copyhold 
hereditaments  the  beneficial  interest  only  shall  be  conveyed  to 
and  vested  in  the  purchaser  by  such  deed. 

Under  this  section  an  equitable  mortgagee  by  deed  of  lease- 
holds by  way  of  underlease  can  sell  the  nominal  reversion,  and 
an  equitable  mortgagee  in  fee  by  deed  can  sell  the  dry  legal 
estate.  HiaM  v.  Hillman,  19  W.  R.  694;  In  re  Solomon  <& 
Meagher*8  Contract,  40  Ch.  D.  508. 

The  repeal  of  this  section  by  the  Conveyancing  Act,  1881, 
sect.  71,  does  not  affect  the  operation  of  a  power  of  sale 
exercised  after  the  commencement  of  the  Act,  but  arising 
under  an  instrument  made  before  it.  In  re  Solomon  & 
Meagher'^  Contract,  supra. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  20.  A  mortgagee  shall  not  exercise  the  power  of  sale 
intoloperatioiL  conferred  by  this  Act  unless  and  until — 

(i.)  Notice  requiring  payment  of  the  mortgage  money  has 
been  served  on  the  mortgagor  or  one  of  several  mortgagors, 
and  default  htts  been  made  in  payment  of  the  mortgage  money, 
or  of  part  thereof,  for  three  months  after  such  service ;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  un- 
paid for  two  months  after  becoming  due ;  or 

(iii.)  There  has  been  a  breach  of  some  provision  contained 
in  the  mortgage  deed  or  in  this  Act,  and  on  the  part  of  the 
mortgagor,  or  of  some  person  concurring  in  making  the  mort- 
gage, to  be  observed  or  performed,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage  money  or  interest 
thereon. 


VHien  the 
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See  sect,  67  as  to  what  is  a  sufiBcient  notice  under  the  Act. 
•     Where  a  solicitor  takes  a  raort^a^e  from  his  client,  and  Power  of  sale 
Wishes  to  insert  a  power  of  sale  on  unusual  terms,  he  must  to  goiioitor 
explain  to  his  client  how  far  these  terms  differ  from  the  terms  "**^^^*fi^®®- 
on  which  a  power  of  sale  is  usually  made  exercisable.     Goch- 
hwn  V.  Edwards,  18  Ch.  Div.  449. 

If,  without  such  explanation,  he  gives  himself  a  power  of 
sale  on  unusual  terms,  which  he  afterwards  exercises,  he  is 
liable  in  damages  to  his  client  for  the  loss  sustained  by  the 
wrongful  sale.    CoeJAum  v.  Edwards,  18  Ch.  Div.  449. 

A  power  of  sale  in  a  first  mortgage  was,  before  the  Act, 
usually  made  exercisable  only  after  six  months'  default  in 
payment  after  notice,  or  after  some  interest  is  three  months 
in  arrear.    CocJthum  v.  Edwards,  18  Ch.  Div.  449. 

A  more  stringent  power  of  sale  may  perhaps  be  properly 
inserted  in  a  second  mortgage.  CoeJAum  v.  Edwards,  18  Ch. 
Div.  449,  456 ;  see,  however,  Thorpe  v.  Oartside,  2  Y.  &  0. 
730 ;  Ashworth  v.  Momisey,  9  Ex.  175, 188. 

The  rule  in  Coekburn  v.  Edwards  is  confined  to  ordinary 
mortgage  transactions.  It  does  not  apply  where  the  solicitor 
takes  a  security  for  a  debt  due  and  payable  to  him  by  the 
client,  which  the  client  is  unable  to  pay,  or  where  the  property 
is  of  a  nature  which  may  require  immediate  realization,  e.g. 
an  interest  in  a  railway  subject  to  a  heavy  debenture  debt. 
Pooley's  Trustee  v.  Whetham,  33  Ch.  Div.  111. 

As  to  the  exercise  of  the  power  of  sale  by  a  solicitor  mort- 
gagee, see  Craddoeh  v.  Rogers,  53  L.  J.  Ch.  968. 

Under  a  provision  requiring  notice  to  be  given  to  the  Notice  to 

,  1  .  .  -,  .  A       1         puisne  mort- 

mortgagor  or  his  assigns,  a    second    mortgagee,  of    whose  gagee. 
security  the  first  mortgagee  has  notice,  is  entitled  to  receive 
notice,  and  may  recover  damages  from  him  for  exercising  the 
power  of  salo  without  notice  to  him.     Hoole  v.  Smith,  17  Ch. 
D.  434.  . 

As  to  notice  to  a  second  mortgagee,  see  Tozer  v.  Buxton,  5 
T.  L.  R.  7. 

A  sale  under  a  power  requiring  notice  will  not  be  valid  Froyifloe  re- 
if  there  is  no  person  in  existence  to  whom  notice  can  be  given.  ^'""^^^^^  ^ 
Parkinson  v.  Hanbury,  1  Dr.  &  Sm.  143. 
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As  to  the  construction  of  provisos  requiring  a  special  form 
of  notice,  see  Metiers  v.  Broum,  33  L.  J.  Ch.  97 ;  9  Jur.  N. 
S.  958 ;  Selwyn  v.  OarJU,  38  Ch.  Div.  273. 

A  proviso  requiring  notice   to  be  given  to  the  heir  is 
satisfied  by  notice  to  his  guardian,  if  he  is  an  infant     Tracey 
V.  Lawrence^  2  Drew.  403. 
Wuyer  of  Waiver  of  notice  is  consent  to  dispense  with  notice.    Delay 

is  not  waiver.  Inaction  is  not  waiver,  although  it  may  be 
evidence  of  waiver.  Sdwyn  v.  Qarfity  38  Ch.  Div.  273,  284 ; 
In  re  Thompson  dt  HoU,  44  Ch.  D.  492,  500. 

A  mortgagor  cannot  waive  notice  as  against  assignees  from 
Aim  of  the  equity  of  redemption.  Forster  v.  Hoggart,  15  Q. 
B.  155 ;  Seltvyn  v.  OarJU,  38  Ch.  Div.  273. 

Where  a  mortgagee  had  a  power  of  sale  if  default  was 
made  for  seven  days  after  notice  requiring  payment,  and  the 
mortgagee,  on  the  sixth  day  after  giving  notice,  took  a  bill 
from  the  mortgagor,  which  was  dishonoured,  it  was  held  that 
the  running  of  the  notice  revived  on  the  dishonour.  Wood 
V.  Murton,  47  L.  J.  Q.  B.  191. 

Specific  performance  can  be  enforced  against  a  purchaser 
where  a  vendor  is  able  to  show  a  good  title  in  himself  before 
the  day  fixed  for  completion.  Therefore,  specific  performance 
will  be  enforced  of  a  contract  to  purchase  from  mortgagees 
under  a  power  of  sale,  although  notice  required  by  the  power 
has  not  been  given,  if  the  persons  to  whom  notice  should 
have  been  given  concur  in  the  conveyance.  In  re  Thompson 
&  Eolty  44  Ch.  D.  492 ;  see  Forster  v.  Hoggart,  15  Q.  B.  155. 

A  sale  is  good,  though  the  contract  to  sell  was  entered 
into  before  the  power  became  exercisable,  if  it  was  not  carried 
into  execution  until  the  power  became  exercisable.  Farrar 
V.  FarrarSy  Limited,  40  Ch.  D.  395;  see  Major  v.  Ward,  5 
Ha.  598. 
Mortgagee  1.  A  mortgagee  with  a  power  of  sale  cannot  sell  to  him- 

oannot  sell  to       .^     .  ,  .  •  i         i 

himself,         Self,  either  alone  or  with  others,  nor  to  a  trustee  for  himself. 

Bournes  v.  OraaebrooTc,  3  Mer.  200 ;  Bcbertson  v.  Norris,  1  GiflEl 

421 ;  4  Jur.  N.  S.  155,  443 ;  National  Bank  of  Australasia 

V.  United  Hand-in-Hand  Co.,  4  App.  Cas.  391,  404. 

''A  sale  by  a  person  to  himself  is  no  sale  at  all,  and  a 
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power  of  sale  does  not  authorize  the  donee  of  the  power  to 
take  the  property  subject  to  it  at  a  price  fixed  by  himself,  even 
although  such  price  be  the  full  value  of  the  property.  Such 
a  transaction  is  not  an  exercise  of  the  power^  and  the  inter- 
position of  a  trustee^  although  it  gets  oyer  the  difficulty  so 
far  as  form  is  concerned,  does  not  affect  the  substance  of  the 
transaction."  Per  Owriam  in  Farrar  v.  FarrarSy  Limited^  40 
Ch.  Div.  395,  409. 

2.  A  mortgagee  cannot  sell  to  any  one  employed  by  him  or  to  agent 
to  conduct  the  sale.  Whiteomb  v.  Minehin,  5  Madd.  91 ;  Orme  ^e.^^  ^^ 
V.  Wrighty  3  Jur.  19 ;  In  re  Bhye's  Trust,  1  Mac.  &  G.  488, 

494;  Lawrance  v.  Oaleworthy,  3  Jur.  N.  S.  1049;  MarHneon 
V.  Clowesy  21  Ch.  D.  857. 

3.  A  sale  by  a  mortgagee  to  a  corporation  of  which  he  is  Sale  to  cor- 
a  member  is  not,  on  that  account  alone,  voidable  by  the  mort-  StSjh^mort- 
gagor.    Farrar  v.  Farrars,  Limited,  40  Oh.  Div.  395.  ^be^ 

But  where  the  company  is  promoted  by  the  mortgagee,  and 
he  is  its  solicitor,  and  a  substantial  shareholder  in  it,  the 
burden  is  thrown  upon  those  who  sustain  the  sale  of  proving 
that  it  was  made  bond  fde  and  not  at  an  undervalue.  Farrar 
V.  FarrarSy  Limitedy  40  Ch.  Div.  395. 

4.  A  puisne  mortgagee,  whether  his  mortgage  take  the  form  Puisne 

of  a  trust  for  sale  or  not,  may  purchase  from  a  first  mortgagee  S^fSfc^Le. 
selling  under  his  power  of  sala    Parkinson  v.  Haribwiryy  1  Dr. 
&  Sm.  143 ;  2  D.  J.  &  S.  450 ;  Kirhwood  v.  Thompson,  2  H.  & 
M.  392 ;  2  D.  J.  &  S.  613. 

5.  A  sale  to  one  of  several  co-mortgagors,  tenants  in  common  or  one  of 
of  the  mortgaged  property,  is  valid,  although  the  sale  is  made  mortga^. 
for  principal,  interest,  and  costs,  and  without  the  consent  of 

the  other  co-mortgagors.  Kennedy  v.  De  Trafford,  (1896)  1 
Ch.  762. 

'^  A  mortgagee  with  a  power  of  sale,  though  often  called  a  Mortgagee 
trustee,  is  in  a  very  different  position  from  a  trustee  for  sale,  ^l  ^^  ^^ 
A  mortgagee  is  under  obligations  to  the  mortgagor,  but  he 
has  rights  of  his  own  which  he  is  entitled  to  exercise  adversely 
to  the  mortgagor.  A  trustee  for  sale  has  no  business  to  place 
himself  in  such  a  position  as  to  give  rise  to  a  conflict  of 
interest  and  duty.     But  every  mortgage  confers  upon  the 
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mortgagee  the  right  to  realize  his  security  and  to  find  a 
purchaser  if  he  can,  and  if  in  exercise  of  his  power  he  acts 
bond  fide,  and  takes  reasonable  precautions  to  obtain  a  proper 
price,  the  mortgagor  has  no  redress,  even  although  more  might 
have  been  obtained  for  the  property  if  the  sale  had  been 
postponed."  Per  Curiam  in  Farrar  v.  Farrars,  Limited,  40 
Ch.  Diy.  395,  410 ;  see  also  Gholmmdeley  t.  Clinim,  2  J.  &  W. 
1,182;  JfoftAw  V.  JEiuwrA, 2  CoU.  4()5 ;  10  Jur.  347;  S.C.on 
appeal  Jones  y.  Matthie,  11  Jur.  504 ;  Davey  t.  Durrani,  1  De 
6.  &  Jo.  535 ;  Marriott  y.  Andhor  Beversionary  Co.,  3  D.  F.  & 
J.  177, 190;  Warner  v.  Jacob,  20  Ch.  D.  220;  Noih  v.  Eads, 
25  SoL  Ja  95 ;  CoUm  y.  WiUiams,  61  L.  T.  71 ;  Kennedy  y. 
De  Traff<yrd,  (1896)  1  Ch.  762 ;  Field  y.  Debenture  Carporatim, 
12  T.  L.  R  416. 

But  the  sale  to  be  yalid  must  be  bona  fide.  A  sale  made, 
not  for  the  purpose  of  recoyering  the  mortgage  debt,  but  for 
some  indirect  purpose,  will  be  set  aside.  Bdbertwn  y.  Narris, 
1  Gift  421 ;  Jenkins  y.  Janes,  2  6iff.  99;  6  Jur.  N.  S.  391 ; 
Pooley's  Trustee  y.  Wheiham,  33  Ch.  Diy.  Ill ;  see,  howeyer, 
as  to  the  limitations  of  this  doctrine,  per  Jessel,  M.B.,  in  Nask 
y.  Eads,  25  SoL  Jo.  95. 

The  mere  fiict  that  a  larger  amount  might  haye  been 
obtained  for  the  property  if  the  mortgagee  had  waited  is  not 
sufficient  to  entitle  the  mortgagor  to  set  aside  the  sale.  But 
if  a  larger  amount  might  haye  been  obtained  at  the  time  of 
sale,  the  sale  is  fraudulent  as  against  the  mortgagor. 

A  contract  to  sell  at  a  future  time  at  a  price  fixed  by  the 
contract  does  not  of  itself  inyalidate  the  sale,  although,  if  the 
yalue  of  the  property  has  risen  in  the  mean  time,  the  mortgagee 
is  perhaps  chargeable  on  the  footing  of  wilful  default  Major  y. 
Ward,  5  Ha.  598 ;  Farrar  y.  Farrars,  Limited,  40  Ch.  Diy.  395. 

A  sale  under  depreciatory  conditions  may  be  set  aside  by 
the  mortgagor. 

A  power,  entitling  the  yendor  to  rescind  the  sale  in  case  an 
objection  or  requisition  is  made  which  he  is  unwilling  or 
unable  to  comply  with,  is  not  depreciatory  in  this  sense. 
Faulkner  y.  Equitable  Reversionary  Interest  Society,  28  L.  J. 
Ch.  132 ;  4  Drew.  352;  see  Hobsan  v.  Bdl,  2  B.  17. 
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A  mortgagee  with  a  power  of  sale  is  at  liberty  to  effect  aPartofpux- 
sale,  of  which  one  of  the  terms  shall  be  that  even  a  consider-  may  be  left  on 
able  portion  of  the  purchase-money  shall  be  allowed  to  remain  "^o'tg^fi^* 
on  mortgage  of  the  property,  that  mortgage  being,  as  between 
the  mortgagee  and  the  mortgagor,  at  the  mortgagee's  risk, 
that  is,  he  charging  himself  with  the  whole  amount  of  the 
purchase-money  in  account  with   the  mortgagor.     Davey  v. 
Dtmrant,  1  De  G.  &  Jo.  535 ;  Thurlow  v.  Mackeson,  L.  E.  4  Q. 
B.  97 ;  Beityes  v.  Maynard,  30  W.  E.  793 ;  31  W.  E.  461 ; 
Farrar  v.  FarrarSy  Limited,  40  Ch.  Div.  395. 

First  and  secondf  mortgagees  may  join  in  a  sale,  and  each  First  and 
may  give  a  good  receipt  for  the  proportion  of  purchase-money  gagees  may 
paid  him.    M'Carogher  v.  Whieldm,  34  B.  107.  ^"^''^  ^  "^^ 

A  mortgagee  with  a  power  of  sale  may  lawfully  join  with  ^?^|*^®? 
the  owner  or  mortgagee  of  another  property  in  selling  the  two  properties 
together,  if  a  higher  price  can  thus  be  obtained.    HicUt  y.  ™*^^**'^' 
HiUman,  25  L.  T.  55 ;   In  re  Cooper  dt  Aliens  Contract  for 
Sale  to  Earleeh,  4  Oh.  D.  802. 

When  a  mortgagee  sells  and  has  a  balance  in  his  hands,  he  Mortgagee  is 

trustee  of  snr- 

is  a  trustee  of  the  balance  for  the  persons  beneficially  interested,  pins  prooeeds 
MaUhison  v.  Clarke,  3  Drew.  3;  In  re  Bell,  34  Ch.  D.  462 ;  ^^«^ 
Charles  v.  Jones,  35  Ch.  D.  544 ;  Magmis  v.  Qiieensland  National 
BwnJc,  36  Ch.  D.  25 ;  37  Ch.  Div.  466 ;  Thome  v.  Heard,  (1893) 
3  Oh.  530 ;  (1894)  1  Ch.  599 ;  (1895)  A.  C.  495." 

The  Conveyancing  Act  provides — 

Sect  21,  (3).  The  money  which  is  received  by  the  mortgagee.  Application 
arising  from  the  sale,  after  discharge  of  prior  incumbrances  of  sale, 
to  which  the  sale  is  not  made  subject,  if  any,  or  after  payment 
into  Court  under  this  Act  of  a  sum  to  meet  any  prior  incum- 
brance, shall  be  held  by  him  in  trust  to  be  applied  by  him, 
first,  in  payment  of  all  costs,  charges,  and  expenses,  properly 
incurred  by  him,  as  incident  to  the  sale  or  any  attempted  sale, 
or  otherwise;  and,  secondly,  in  discharge  of  the  mortgage 
money,  interest,  and  costs,  and  other  money,  if  auy,  due  under 
the  mortgage ;  and  the  residue  of  the  money  so  received  shall 
be  paid  to  the  person  entitled  to  the  mortgaged  property, 
or  authorized  to  give  receipts  for  the  proceeds  of  the  sale 
thereofl 
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preflB  trustee. 


When 

mortgagee  is 
coDfttniotiTe 
trustee. 


Liability  of 
mortgagee's 
agent. 


Liability  of 
mortgagee 
where  mort- 
gagor sells 
with  his 
concurrence. 


Where  the  mortgage  deed  contains  a  tmst  of  the  snrplns 
proceeds  of  sale  for  the  mortgagor,  his  heirs,  or  assigns,  the 
mortgagee  is  an  express  trustee  of  such  surplus  proceeds  for 
the  persons  interested  in  the  equity  of  redemption.  In  re  BeU, 
34CLD.  462;  Thame  y.  Heard,  supra. 

Where  the  mortgage  is  by  way  of  a  conyeyance  on  trust 
to  sell,  the  mortgagee  is  an  express  trustee  of  the  surplus 
proceeds,  although  not  of  the  power  of  sale.  Locking  y.  Parker, 
8Ch.30. 

A  mortgagee  incurs  no  liability  to  puisne  incumbrancers 
without  reference  to  whose  claims  he  distributes  the  surplus 
proceeds  of  sale,  if  he  has  no  notice  of  their  claims  at  the  time 
of  distribution.  West  London  Commereial  Bank  y.  Beitanee 
Building  Society,  29  Ch.  Diy.  954 ;  Thome  y.  Heard,  (1895)  A. 

C.  495,  500,  505. 

Where  there  is  no  express  trust,  he  is  a  constructiye  trustee 
of  such  surplus  proceeds.  Banner  y.  Berridge,  18  Ch.  D.  254 ; 
Charles  y.  Jones,  35  Ch.  D.  544. 

He  may  become  an  express  trustee,  although  no  express  trust 
of  the  surplus  proceeds  has  been  created,  for  a  puisne  mortgagee 
by  arrangement  with  whom  the  sale  is  effected.  Tanner  y. 
Heard,  23  B.  555,  explained  in  Banner  y.  Berridge,  supra. 

The  mortgagee's  solicitor  who  receiyes  the  purchase-moneys 
is  a  trustee  of  them  for  the  mortgagee.    In  re  Bdl,  34  Ch. 

D.  462. 

As  to  the  liability  of  the  mortgagee's  agent  in  respect  of  the 
surplus  proceeds  to  persons  for  whom  the  mortgagee  is  a  trustee 
of  such  proceeds,  and  as  to  the  mode  of  enforcing  this  liability, 
see  Bdbertson  y.  Armstrong,  28  B.  123 ;  Soar  y.  AshweU,  (1893) 
2  Q.  B.  390,  398,  403. 

Where,  on  a  sale  by  the  mortgagor,  with  the  concurrence  of 
the  mortgagee,  a  deposit  is  paid  to  the  yendor's  agent,  and  is 
lost,  the  mortgagee  is  bound  to  giye  credit  for  the  amount  in 
account  with  the  purchasers  (a),  but  not  in  account  with  the 
mortgagor  (6).  (a)  Bowe  y.  May,  18  B.  613  ;  (b)  Barrow  y. 
White,  2  J.  &  H.  580. 

Where,  on  a  sale  by  the  mortgagor,  the  first  mortgagee,  with 
notice  of  a  second  mortgage,  joins  in  conyeying  the  property 
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to  a  purchaser  free  from  incumbrances,  and  allows  the 
mortgagor  to  receive  the  balance  of  the  purchase-money,  after 
satisfying  the  first  mortgage,  he  is  liable  to  that  extent  to  the 
puisne  mortgagee.  West  London  Commercial  Bomh  v.  Bdicmce 
Permanent  Building  Soeiettf,  29  Oh.  Div.  954. 

The  Conveyancing  Act  provides — 

Sect.  21,  (2).  Where  a  conveyance  is  made  in  professed  ^^ojo^^n  of 
exercise  of  the  power  of  sale  conferred  by  this  Act,  the  title  of  purchaser. 
the  purchaser  shall  not  be  impeachable  on  the  ground  that  no 
case  had  arisen  to  authorize  the  sale,  or  that  due  notice  was 
not  given,  or  that  the  power  was  otherwise  improperly  or  irregu- 
larly exercised ;  but  any  person  damnified  by  an  unauthorized 
or  improper  or  irregular  exercise  of  the  power  shall  have  his 
remedy  in  damages  against  the  person  exercising  the  power. 

Sect.  22,  (1),  makes  the  receipt  in  writing  of  the  mortgagee 
a  discharge  for  any  money  arising  under  the  power  of  sale  con- 
ferred by  the  Act.    See  also  sect.  61,  (1). 

Sect  21,  (2),  of  the  Conveyancing  Act,  and  similar  provisions 
in  mortgage  deeds,  do  not  relieve  purchasers  who  have  notice 
of  an  irregularity  or  impropriety  in  the  sale.  Parkinson  v. 
Hanbrm/y  1  Dr.  &  Sm.  143 ;  Jenkins  v.  Jones,  2  Giflf.  99 ;  Sdwyn 
V.  Qarfit,  38  Ch.  Div.  273 ;  Bailey  v.  Barnes,  (1894)  1  Ch.  25. 

A  proviso  protecting  a  hona  fide  purchaser  under  a  sale  pur-  PnrbhaBer 
porting  to  be  made  in  pursuance  of  the  power,  notwithstanding  though 
any  impropriety  or  irregularity  whatsoever  in  the  sale,  protects  ^^Jrt^^. 
a  purchaser  although  the  mortgage  has  been  paid  off.    Bicker 
V.  Angersteiny  3  Ch.  D.  600. 

A  purchaser  is  perhaps  entitled  to  assume  omnia  rite  esse  Purchaser 
acta,  and  therefore  he  may  be  protected  although  he  knows  omnia  rite  esM 
that  the  requisite  notice  has  not  been  given,  if  the  mortgagor  ^*** 
was  in  a  condition  to  waive  such  notice.    Sdwyn  v.  Oarfit,  38 
Ch.  Div.  273,  285. 

Where  a  mortgagee  with  a  power  of  sale  joins  with  the 
owner  or  mortgagee  of  another  property  in  selling  the  two 
together,  the  purchase-money  must  be  apportioned  before  the 
completion  of  the  sale,  but  a  purchaser  is  not  bound  to  ascertain 
whether  the  apportionment  was  rightly  made.  In  re  Cooper  & 
Allen's  Contract  for  Sale  to  Harlech,  4  Ch.  D.  802. 
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Purchase  by       One  of  several  co-mortgagors  may  buy  the  mortgaged  pro- 

^^  '  perty  for  his  own  benefit  on  a  sale  under  the  power,  although 

he  has  received  the  rents  as  agent  for  his  co-mortgagors,  and  he 

is  not  obliged  to  account  to  them  for  a  profit  made  by  him  out 

of  the  transaction.    Kennedy  v.  De  Trafford,  (1896)  1  Oh.  762. 

Poiohaserof       Where  a  mortgagor,  registered  with  an  indefeasible  title 

tered  under     under  the  Land  Begistry  Act,  1862  (25  &  26  Vict.  c.  53),  made 

Aotl  186?"  ^  three  successive  mortgages,  all  of  which  were  entered  on  the 

register  of  incumbrances,  and  the  first  mortgagee  sold  under 

his  power  of  sale,  it  was  held  that  the  purchaser  wtts  entitled 

to  be  registered  with  an  indefeasible  title,  though  the  second 

and  third  mortgagees  remained  on  the  register  of  incumbrances. 

In  re  Biohardson,  12  Eq.  398 ;  13  Eq.  142. 

Where  the  owner  of  an  equity  of  redemption  is  entered  on 
the  register  of  estates  with  an  indefeasible  title  subject  to  a 
mortgage,  a  purchaser  from  the  mortgagee  is  entitled,  after 
his  conveyance  has  been  entered  on  the  register,  to  have  the 
property  bought  by  him  and  all  entries  relating  thereto  re- 
moved from  the  register  without  the  mortgagor's  consent.  In 
re  Winter,  15  Eq.  156. 
Determina-  A  mortgagee's  power  of  sale  is  not  extinguished  by  an  in- 
Sr^a^^^'  eflfectual  attempt  to  exercise.  Henderson  v.  Astwood,  (1894)  A. 
0. 150, 162. 

A  power  of  sale  is  not  destroyed  or  suspended  by  a  demise 
of  the  mortgaged  property  by  mortgagor  and  mortgagee  to  a 
receiver,  upon  trust,  at  the  request  of  the  mortgagee  during 
the  continuance  of  the  security,  and  at  the  request  of  the  mort- 
gagor after  satisfaction  of  the  sums  secured,  to  grant  leases  of 
the  premises  in  such  manner  as  the  person  making  such  re- 
quest  should  appoint,  but  to  permit  the  mortgagor  to  receive 
the  rents  until  default  was  made  in  payment  of  the  mortgage 
money  or  interest,  and  upon  trust  after  default  to  receive  the 
rents  and  apply  them  in  keeping  down  the  interest  upon  the 
mortgage.     King  v.  Heenan,  3  D.  M.  &  6.  890. 

As  to  whether  a  power  of  sale  is  extinguished  on  a  transfer 
of  the  mortgage  or  by  a  sub-mortgage,  see  Young  v.  Boberts, 
15  B.  558 ;  Cruse  v.  NoweU,  2  Jur.  N.  S.  536 ;  Boyd  v.  Peirie, 
7  Ch.  385. 
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CHAPTER  XXIII. 

THE  BIGHT  OF  DISTBESS. 

In  cases  not  affected  by  the  Bills  of  Sale  Act,  1878,  a  mort- 
gagee of  land  majs  by  contract  with  the  mortgagor,  acquire  a 
power  of  distress^  either  as  incidental  to  the  relation  of  landlord 
and  tenant,  or  apart  from  that  relation. 

''  A  mortgagor  and  a  mortgagee  have  a  right  to  insert  in  Attornment 
their  mortgage  deed  a  clause  making  the  mortgagor  attorn  mortgagee, 
as  tenant  to  the  mortgagee,  and  thus  by  contract  constituting 
the  relation  of  landlord  and  tenant  between  the  two."    Ver 
Cotton,  L. J.,  in  Ex  parte  Jackson,  14  Ch.  Div.  725,  739. 

**  Sometimes  a  mortgage  deed  is  made  without  any  attorn-  Express  power 
ment  clause,  but  it  contains  an  express  power  for  the  mort-  ^ 
gagee  to  enter  and  distrain.  Such  a  power  is  not  so  beneficial 
to  the  mortgagee  as  the  power  of  distress,  which  is  by  law 
incident  to  an  attornment  clause.  Under  an  express  power  of 
distress  the  mortgagee  can  only  take  the  mortgagor's  goods ; 
under  the  implied  power  of  distress  the  mortgagee  can,  as  a 
landlord,  take  any  goods  he  finds  on  the  demised  premises." 
Per  Lindley,  L. J.,  in  In  re  Willis,  21  Q.  B.  Div.  384,  395. 

An  attornment  clause  is  not  a  licence  to  take  possession  of 
personal  chattels  as  security  for  any  debt  within  sect.  4  of  the 
Bills  of  Sale  Act,  1878.  In  re  Stockton  Iron  Fwmace  Co.,  10 
Ch.  Div.  335. 

The  Bills  of  Sale  Act,  1878,  provides— 

Sect  6.  Every  attornment,  instrument,  or  agreement,  not  BOls  of  Sale 
being  a  mining  lease,  whereby  a  power  of  distress  is  given  or  »» «•  • 

agreed  to  be  given  by  any  person  to  any  other  person  by  way 
of  security  for  any  present,  future,  or  contiDgent  debt  or 
advance,  and  whereby  any  rent  is  reserved  or  made  payable 
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as  a  mode  of  providing  for  the  payment  of  interest  on  such 
debt  or  advance,  or  otherwise  for  the  purpose  of  such  security 
only,  shall  be  deemed  to  be  a  bill  of  sale  within  the  meaning 
of  this  Act  of  any  personal  chattels  which  may  be  seized  or 
taken  under  such  power  of  distress. 

Provided  that  nothing  in  this  section  shall  extend  to  any 
mortgage  of  any  estate  or  interest  in  any  land,  tenement,  or 
hereditament  which  the  mortgagee,  being  in  possession,  shall 
have  demised  to  the  mortgagor  as  his  tenant  at  a  fair  and 
reasonable  rent. 

This  section  applies  both  to  implied  and  to  express  powers 
of  distresa    In  re  Willis^  21  Q.  B.  Div.  384. 
Effect  of  the        The  instruments  struck  at  by  this  section  are  not  made  bills 
*^  ^^^'  of  sale.    Sect.  9  of  the  Act  of  1882,  therefore,  does  not  apply 

to  them,  and  they  need  not  be  according  to  the  form  pre- 
scribed by  that  Act  But  they  are  to  be  treated  as  bills 
of  sale  for  the  purpose  of  registration,  and  therefore,  if 
unregistered,  are  void  as  to  the  chattels  comprised  in  them 
under  sect.  8  of  the  Act  of  1882.  Qrem  v.  Marsh,  (1892)  2 
Q.  B.  330. 

The  power  of  distress  is  avoided  altogether,  and  the  mort- 
gagee cannot  seize  the  chattels  of  a  stranger,  Qreen  v. 
Marsh,  supra. 

The  operation  of  an  attornment  clause  is  not  affected  by  the 
Acts  in  so  far  merely  as  it  creates  the  relation  of  landlord  and 
tenant.    Mumford  v.  Collier,  25  Q.  B.  D.  279. 

The  proviso  at  the  end  of  sect.  6  of  the  Act  of  1878  applies 

only  to  cases  in  which  the  mortgagee  has  first  taken  possession 

of  the  mortgaged  premises  and  then  demised  them  to  the 

mortgagor.     The  attornment  clause  is  not  in  itself  such  a 

taking  of  possession  as  to  support  a  subsequent  demise.    In  re 

Willis,  21  Q.  B.  Div.  384 ;  Green  v.  Marsh,  (1892)  2  Q.  B.  330. 

Mortgages  of      The  mortgages  of  companies  within  the  Companies  Acts  are 

pwiiee^are  '  not  within  the  Bills  of  Sale  Act,  1878.     See  p.  39. 

oirtsidothe         Attornment   clauses  may  therefore  be  validly  inserted  in 

such  mortgages. 
Power  of  A  power  of  distress  is  given  in  certain  events  by  sect.  44  of 

owner  of 

rent-charge    the  Conveyancing  Act,  1881,  to  a  person  entitled  to  receive 

to  distrein. 
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oat  of  any  land  or  the  income  of  any  land  any  annual  sum, 
whether  charged  on  the  land  or  on  the  income. 

Attornment  to  a  receiver  appointed  by  the  mortgagor  and  Attornment 
mortgagee^  or  to  a  aecond  mortgagee,  creates  the  relation  of  or  pnune 

DdOrtfifftfiTdB 

landlord  and  tenant  between  the  parties,  to  which  the  right 
to  distrain  is  incident.  It  is  immaterial  that  the  want  of  a 
legal  estate  in  the  mortgagee  appears  in  the  instrument  by 
which  the  tenancy  is  constituted,  or  that  the  mortgagor  has 
previously  attorned  to  a  first  mortgagee,  whose  security  is 
subsisting.  JoUy  v.  Arluthnot^  4  De  G.  &  Jo.  224  ;  Morton  v. 
Woods,  L.  R  3  Q.  B.  658 ;  4  Q.  B.  293 ;  Ex  parte  Punnett,  16 
Ch.  Div.  226. 

A  tenancy  is  created  where  the  mortgagor  mortgages  by 
way  of  underlease,  and  attorns  tenant  to  the  mortgagee. 
Keardey  v.  Phillips,  11  Q.  B.  Div.  621. 

Where  the  son  of  a  mortgagor,  who  was  tenant  at  will, 
continues  in  possession  after  his  father's  death,  paying  interest 
on  the  mortgage,  he  does  not  become  tenant  to  the  mortgagee, 
although  a  tenancy  would  have  been  created  if  the  payments 
had  been  made  expressly  in  respect  of  rent  Sccibie  v.  Collins, 
(1895)  1  Q.  B.  375. 

Where  a  mortgage  containing  an  attornment  clause  is  not  Attornment 
executed    by  the  mortgagee,  attornment    to  him    by  deed  gagee  does 
executed  by  the  tenant  in  possession  and  delivered  to  him  is  mort^e.*^ 
sufficient  evidence  of  the  creation  of  a  tenancy  between  the 
parties.    It  is  not  necessary,  in  order  to  constitute  evidence 
of  the  tenancy,  that  rent  should  be  paid.     West  v.  FrUche,  3 
Ex.  216;  Morton  v.  Woods,  L.  R  3  Q.  B.  658;  4  Q.  B.  293; 
Ex  parte  Voisey,  21  Ch.  Div.  442. 

The  Statute  of  Frauds  provides  (sect.  1)  that  leases  which  Duration  of 

tonftncT 

are  not  in  writing,  signed  by  the  parties  makipg  the  same,  shall 
operate  as  tenancies  at  will;  but  this  provision  only  applies 
(sect.  2)  to  tenancies  which  of  necessity  exceed  three  years. 

A  tenancy  which,  at  the  time  of  the  contract,  may  last  for 
less  than  three  years  is  not  within  the  statute.  Ex  parte 
Voisej/y  supra. 

A  proviso  giving  the  mortgagee  a  right  to  enter  at  any 
time  after  default  is  valid,  and  is  not  inconsistent  with  a 
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yearly  or  monthly  teDEDcy.  Doe  d.  Oarrod  v.  Olley,  12  A.  &  E. 
481 ;  Doe  d.  SneU  v.  Tom^  4  Q.  B,  615 ;  Metropolitan  Cotmties 
Assnranee  Company  v.  Broum^  4  H.  &  N.  428. 

A  tenancy  from  year  to  year  or  from  month  to  month 

remains  a  yearly  or  monthly  tenancy,  although  the  mortgage 

contains  a  proviso  that  it  may  be  determined  at  any  time  by 

will  of  the  mortgagee.     In  re  ThrelfaU,  16  Ch.  Div.  274; 

Ex  parte  Voisey,  supra  ;  see  Kemp  v.  Lester,  (1896)  9  Q.  B.  162. 

There  may  be  a  tenancy  at  will  though  a  yearly  rent  is 

reserved.    Doe  d.  Dixie  v.  Davies,  7  Ex.  89. 

Ko  tenancy^       There  can  be  no  tenancy  where  the  rent  is  uncertain.    But 

certain.  &  fluctuating  rent  is  not  an  uncertain  rent.    A  rent  is  certain 

ify  by  calculation  and  upon  the  happening  of  given  events,  it 

becomes  certain.    Ex  parte  Voisey,  21  Ch.  Div.  442,  458. 

Where  the  proviso  is  that  the  mortgagor  shall  become 
tenant  to  the  mortgagee  upon  making  default  in  any  of  the 
payments  which  he  was  liable  to  make  to  him,  the  mortgagee 
has  no  right  to  distrain  without  giving  previous  notice  to  the 
mortgagor  that  he  intends  to  treat  him  no  longer  as  mort- 
gagor in  possession,  but  as  tenant  Clowes  v.  Hughes,  L.  K  5 
Ex.  160. 
Attornment  Where  the  attornment  clause  is  merely  a  device  to  evade 
ruptcyiaw&  the  bankruptcy  laws,  by  enabling  the  mortgagee  in  case  of 
bankruptcy  to  seize  upon  the  goods  which  should  be  then  on 
the  premises,  and  not  a  bona  fide  contract  intended  to  be  acted 
upon  whether  there  is  a  bankruptcy  or  not,  no  tenancy  is 
created,  and  none  of  the  incidents  of  a  tenancy  arise.  The 
mortgagee,  therefore,  is  not  entitled  to  distrain  either  before 
or  after  the  bankruptcy  of  the  mortgagor.  Ex  parte  Jaehson, 
14  Oh.  Div.  725. 

The  amount  of  rent  reserved  by  the  mortgage  is  one  of  the 
criteria  whether  the  attornment  clause  was  meant  to  be  acted 
on  only  in  case  of  the  mortgagor's  bankruptcy. 

Where  the  rent  is  out  of  all  proportion  to  the  annual  value 
of  the  property,  the  inference  is  that  the  contract  is  not  a 
bond  fide  contract  for  the  creation  of  a  tenancy.  But  the 
contract  will  be  upheld  if  the  rent,  though  large,  is  a  rent 
which  a  tenant  might  honestly  agree  to  pay  and  a  landlord 
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honestly  expect  to  receive.  Ex  parte  Williams,  7  Ch.  Div. 
138 ;  In  re  Stockton  Iron  Furnace  Go,,  10  Ch.  Div.  335  ;  Ex  parte 
Jaci^on,  14  Oh.  Div.  725 ;  Ex  parte  Voisey,  21  Ch.  Div.  442. 

The  creation  of  a  tenancy  by  express  agreement  does  not  Creation  of 
alter  the  equitable  relation  between  mortgagor  and  mortgagee,  not  aitL 

Bent,  if  paid,  is  in  equity  paid  on  account  of  principal  and  ^^  ^^^JjJ" 
interest  due  under  the  mortgage,  and  is  the  subject-matter  of 
account  between  mortgagor  and  mortgagee.    Per  Jessel,  M.B., 
in  Ex  parte  hherwood,  23L  Ch.  Div.  384.  392. 

And  just  as  the  mortgagor  retains  his  rights  as  mortgagor, 
so  the  mortgagee  remains  mortgagee  with  all  the  incidents 
which  attach  to  that  position.  Hence,  trade  fixtures  added 
by  the  mortgagor  after  the  mortgage  pass  to  the  mortgagee. 
Ex  parte  Pwnnett,  16  Ch.  Div.  226. 

The  creation  of  a  tenancy  may  of  course  interfere  with  the 
mortgagee's  right  to  take  possession,  unless  he  retains  the 
power  to  determine  the  tenancy  at  any  time.  In  re  Stockton 
Iron  Furnace  Co.,  10  Ch.  Div.  335,  357. 

On  the  other  hand,  a  valid  attornment  clause  gives  the 
mortgagee  the  full  rights  of  a  landlord,  and  entitles  him  to 
distrain  upon  the  goods  of  third  persons.  In  re  Stockton  Iron 
Furnace  Co.,  10  Ch.  Div.  335,  357 ;  Kearaley  v.  Phillips,  11 
Q.  B.  Div.  621. 

In  actions  for  the  recovery  of  land,  by  a  landlord  against  a  Speoial 
tenant  whose  term  has  expired  or  has  been  duly  determined  of  writ  by 
by  notice  to  quit,  or  against  persons  claiming  under  such™^'^^®®' 
tenant,  the  writ  may  be  specially  endorsed  under  Order  III., 
Bule  6  (F),  so  that  Order  XIV.  will  apply.    This  provision 
applies  in  favour  of  a  mortgagee  with  an  attornment  clause. 
Daubuz  V.  Lwvington,  13  Q.  B.  D.  347 ;  Hall  v.  Comfort,  18 
Q.  B.  D.  11. 

Where  the  mortgagor  attorns  tenant  from  year  to  year  to 
the  mortgagee,  but  the  mortgagee  has  power  at  any  time, 
without  previous  notice,  to  take  possession  of  the  mortgaged 
premises  and  determine  the  tenancy,  the  mortgagee  may  at 
any  time  bring  an  action  for  the  recovery  of  the  mortgaged 
land  and  specially  endorse  his  writ.  Kemp  v.  Lester,  (1896) 
2  Q.  B.  162. 

p 
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THE  RIGHT  OF  DISTRESS. 


88.  6, 7. 


Bight  to 
distrain  in 
winding-up. 


Determina-         As  'to   the    determination    of   the   tenancy — Where   the 
tenancy  under  tenancy  is  a  tenancy  at  will,  it  determines  with  the  death  of 
cSSSr^''*     the  mortgagor.     Turner  v.  Barnes,  2  B.  &  S.  435 ;  Seobie  v. 
CoUins,  (1895)  1  Q.  B.  375. 

A  tenant  at  will  does  not  determine  his  tenancy  by  assigning 
over  his  interest  to  another  unless  the  lessor  at  will  have  notice. 
Carpenter  v.  CoUns,  Yelv.  73 ;  Pinhom  v.  Souster,  8  Ex.  763. 
8  Anne,  o.  14,  A  distress  can  only  be  made  daring  the  tenancy,  and,  by 
virtue  of  8  Anne,  c  14,  sects.  6,  7,  within  six  months  after  its 
determination,  the  tenant  remaining  in  possession.  See  Turner 
V.  Barnes,  2  B.  &  S.  435. 

An  assignee  of  a  mortgage  cannot  distrain  for  arrears  of 
rent  due  before  the  assignment.  Brown  y.  Metropolitan 
Comities  lAfe  Assurance  Society ,  1  E.  &  E.  832 ;  28  L.  J.  Q. 
B.  236. 

A  mortgagee  of  a  limited  company,  with  power  of  distrain- 
ing for  interest  in  arrear,  will  not  be  allowed  to  distrain  after 
a  winding-up  for  arrears  accrued  before  the  winding-up.  In 
re  Brown,  BayUy  &  Dixon,  18  Ch.  D.  649. 

And  mortgagees  with  an  attornment  clause  will  not  be 
allowed  to  distrain  for  rent  accrued  after  the  winding-up, 
unless  either  it  is  inequitable  for  the  company  in  possession 
to  insist  on  sect.  163  of  the  Companies  Act,  1862,  or  the  rent 
ought  to  be  paid  as  part  of  the  costs  of  the  winding-up.  In 
re  Lancashire  Cotton  Spinning  Co.,  35  Ch.  Div.  656 ;  In  re 
Eigginshaw  Mills  Co.,  (1896)  2  Ch.  544 ;  65  L.  J.  Ch.  771. 

Ko  terms  will  in  general  be  imposed  for  the  benefit  of  the 
mortgagee,  where  leave  is  given  to  a  trustee  in  bankruptcy, 
under  rule  28  of  the  Bankruptcy  Bules,  1871,  to  disclaim  a 
leasehold  interest  of  the  bankrupt,  of  which  the  mortgagees 
were  lessors  under  an  attornment  clause.  Ex  parte  Isherwood, 
22  Ch.  Div.  384. 

Mortgagees  may  apply  the  proceeds  of  a  distress  in  pay- 
ment pro  tanto  of  whatever  is  due  to  them,  whether  for 
principal  or  interest.  A  contrary  intention  is  not  shown  by 
the  fact  that  the  amount  fixed  for  the  rent  coincides  exactly 
with  the  amount  which  is  made  payable  for  interest  on  the 
same  days.  Ex  parte  Harrison,  18  Oh.  Div.  127,  overruling 
Hampson  v.  Fellows,  6  Eq.  575. 


Disclaimer 
of  leaaehold 
interest  of 
bankupt. 


Application 
of  proceeds 
of  distress. 
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CHAPTER  XXIV. 

ACTIONS  IN    KESPECT    OF  PBOPEBTY  MORTGAGED  OR  PLEDGED. 

A.  Proceedings  in  Equity. 

A  MORTGAGOR,  whether  of  land  or  of  personal  property,  is  Right  of 
entitled,  without  the  concurrence  of  the  mortgagee,  to  prevent  rao^^uity. 
any  one  from  injuring  the  mortgaged  property  or  acquiring 
an  adverse  right  against  it.  Thus,  a  mortgagor  of  land  may 
sue  to  restrain  its  user  inconsistently  with  a  restrictive 
covenant,  and  a  mortgagor  of  a  patent  may  sue  for  an  in- 
fringement. Fairclough  v.  Marshall,  4  Ex.  Div.  37;  Van 
Odder,  Apsimon  &  Co,  v.  Sowerhy  Bridge  Flow  Society,  44 
Ch.  Div.  374. 

The  principle  applies  to  all  persons  in  the  position  of 
mortgagors.    Fairclough  v.  Marshall^  supra. 

It  would  be  necessary  to  join  the  mortgagee,  (1)  if  the  when  mori- 
action  was  one  in  which  it  was  necessary  that  all  persons  ^^^^^^^ 
having  an  interest  should  join ;  (2)  if  the  mortgagee  was  in 
possession ;  (3)  if  the  result  of  the  action  might  be  to  impair 
the  mortgagee's  security.    Cases,  mpra. 

And  if  an  account  bad  to  be  taken,  the  presence  of  the 
mortgagees,  or  at  any  rate  of  the  first  mortgagee,  would  be' 
necessary  in  order  to  bind  the  mortgagees  by  the  account. 
Cases,  flifpra. 

Where  A.  made  a  legal  mortgage  of  property  which  he 
had  purchased .  with  a  covenant  for  quiet  enjoyment,  his 
vendor,  who  had  paid  off  the  mortgage  and  taken  a  release 
from  the  mortgagee  of  all  claims  under  the  covenant,  was 
restrained  in  equity  from  setting  up  the  mortgage  deed  or 
the  release,  in  an  action  by  A.  for  breach  of  the  covenant. 
Thornton  v.  Court,  3  D.  M.  &  G.  293. 
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ACTIONS  IN  RBSPEOT  OF  PROPERTY 


When  mort- 
gagee may 
takepro- 
oeediDgs. 


A  mortgagee  in  fee  in  possession  of  land  has  a  sufficient 
interest  to  entitle  him  to  apply  for  an  injunction  to  restrain 
the  breach  of  a  restrictive  oovenant,  the  benefit  of  which  runs 
with  the  land.    Lord  Manners  v.  Johnson^  1  Ch.  D.  673,  681. 

A  mortgagee  of  the  goodwill  of  a  business  and  the  right 
to  use  the  same,  who  has  not  used  and  does  not  intend  ta 
use  it,  cannot  obtain  an  injunction  to  restrain  persons  claim- 
ing under  the  mortgagor  from  using  it  Beazley  t.  8oare$, 
22  Ch.  D.  660. 

A  railway  Act  proyided  that  if  the  line  were  not  opened 
for  traffic  within  five  years,  the  parliamentary  deposit  should 
be  applied  **  towards  compensating  any  landowners  or  other 
persons  whose  property  may  have  been  rendered  less  valuable 
by  the  commencement,  construction,  or  abandonment  of  the 
railway.''  It  was  held  that  mortgagees  of  a  landowner  had 
a  right  to  an  inquiry  as  to  damages,  though  they  would  have 
no  right  to  compensation  unless  it  was  shown  that  their 
security  was  deficient  In  re  Potteries,  Shrewsbury,  dt  North 
Wales  By.  Co.,  25  Ch.  Div.  251. 

Mortgagees  of  a  house  licensed  for  the  sale  of  beer  are 
persons  "  aggrieved  **  within  sect  27  of  9  Q-eo.  IV.  c.  61,  by 
the  refusal  of  the  justices  to  grant  a  license  to  their  mort- 
gagor.   Oarrett  v.  Justices  of  Middlesex,  12  Q.  B.  D.  620. 


In  respect 
of  lana. 


Jndioature 
Act,  1878, 
8.  25,  (5). 


B.  Fboceedikgs  at  Law. 

In  a  legal  mortgage  of  land,  the  mortgagee  after  default 
has  the  absolute  property  at  law.  In  equity,  the  mortgage 
is  treated  merely  as  an  incumbrance,  and  the  equity  of  re- 
demption as  an  estate  in  the  land.  Caslmme  v.  Soarfe,  1 
Atk.  603;  2  J.  &  W.  194  n.\  Blake  v.  Foster,  2  Ba.  &  Be. 
387,  402 ;  Heath  v.  Pugh,  6  Q.  B.  Div.  345,  360. 

Now  the  Judicature  Act,  1873  (36  &  37  Vict  c.  66)^ 
provides — 

Sect  25,  (5).  A  mortgagor,  entitled  for  the  time  being  to* 
the  possession  or  receipt  of  the  rents  and  profits  of  any  land 
as  to  which  no  notice  of  his  intention  to  take  possession  or 
to  enter  into  the  receipt  of  the  rents  and  profits  thereof  shall 
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have  been  given  by  the  mortgagee,  may  sue  for  such  posses- 
sion, or  for  the  recovery  of  such  rents  or  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only,  unless  the  cause  of 
action  arises  upon  a  lease  or  other  contract  made  by  him 
jointly  with  any  other  person. 

It  is  doubtful  whether  a  mortgagor  can  sue  under  this 
section  for  breach  of  covenant.  Fairdough  v.  Marshall,  4  Ex. 
Div.  37,  45. 

The  common  law  actions  for  the  recovery  of  a  chattel  un-  in  respect 
lawfully  taken  or  withheld  or  its  value  were  trespass,  trover 
and  detinue. 

Trespass  (a),  trover  (&),  and  detinue  (c)  were  possessory  PossesBory 
actions,  that  is,  actions  in  which  the  plaintiff  was  required  to 
show  either  that  he  had  possession,  actual  or  constructive, 
of  the  chattel  taken  or  withheld  at  the  time  of  the  act 
complained  of,  or  that  he  had  a  legal  right  to  the  immediate 
possession,  (a)  Smith  v.  Milles,  1  T.  B.  475 ;  Lota/n  v.  Cross, 
2  Camp.  464;  Johnsm  v.  Dip-ose,  (1893)  1  Q.  B.  512.  (h) 
Gordon  v.  Harper,  7  T.  R  9 ;  Fenn  v.  BiUlestcm,  7  Ex.  152. 
(e)  Gordon  v.  Harper,  7  T.  E.  9 ;  Nyherg  v.  Handelaar,  (1892) 
2  Q.  B.  202. 

A  legal  right  to  the  immediate  possession  of  a  chattel  can 
only  arise  out  of  a  general  or  special  property  in  the  chattel. 
Nylerg  v.  Handelaar,  (1892)  2  q!  B.  202. 

From  these  principles  the  following  results  follow : — 

1.  Where  an  assignment  of  goods  by  way  of  mortgage  Bight  of 
provides  that  the  mortgagor  shall  remain  in  possession  of  the  of  mortgage, 
goods  until  a  prescribed  event,  e.g.  default  in  payment  of  the 

debt  upon  demand,  the  mortgagor  is  alone  entitled  to  bring 
an  action  for  conversion  of  the  goods  until  the  event  happens. 
Bradley  v.  Copley,  1  C.  B.  685  ;  Fenn  v.  BMedm,  7  Ex.  152. 

An  unauthorized  sale  of  the  goods  by  the  mortgagor  before 
the  event  happens  determines  his  right  to  possession,  and 
revests  in  the  mortgagee  the  immediate  right  to  possession. 
The  mortgagee,  therefore,  can  bring  an  action  for  conversion 
upon  such  sale.    Fenn  v.  Bittleston,  7  Ex.  152. 

2.  Where  goods  are  assigned  to  the  mortgagee  upon  trust 
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in  case  of 
pledge. 


inoaae  of 
lien. 


Measure  of 
damages  for 
conversion 
by  stranger, 


by  the 
mortgagee. 


to  permit  the  mortgagor  to  hold  the  goods  until  demand  of 
payment,  the  possession  is  in  the  mortgagee,  and  he  can, 
therefore,  maintain  an  action  for  conversion  of  the  goods 
before  making  any  demand.  White  v.  Morris,  11  C.  B.  1015  ; 
see  Barker  v.  Fwlmg,  (1891)  2  Ch.  172. 

3.  Daring  the  continuance  of  the  contract  of  pledge  the 
pledgee  is  the  only  person  entitled  to  bring  an  action  for 
recoyery  of  the  chattel  pledged  or  its  yalue.  Ayers  y.  South 
Australian  Banking  Co.,  L.  E.  3  P,  C,  548,  554 ;  Glyn  v.  East 
&  West  India  Dock  Co.,  6  Q.  B.  Div.  475, 490 ;  Sewell  y.  Burdick, 
10  App,  Cas.  74,  92. 

The  assignee  of  a  pledgee  can  maintain  an  action  for  con- 
version, although  the  conversion  took  place  before  the  assign- 
ment Bristol  (&  West  of  England  Bank  v.  Midland  By.  Co., 
(1891)  2  Q.  B.  653. 

The  pledgor  after  a  pledge  retains  a  qualified  property  in 
the  article  pledged,  which  he  can  transfer  at  law  to  a 
purchaser.  Bich  v.  Aldred,  6  Mod.  216 ;  Franklin  v.  Neate,  13 
M.  &  W.  481. 

It  follows  that,  even  before  the  Judicature  Act,  the  assignee 
of  the  pledgor  was  the  proper  plaintiff  in  an  action  against  the 
pledgee  for  conversion  of  the  property  pledged,  although,  before 
that  Act,  only  the  original  pledgor  could  sue  for  a  breach  of 
the  contract  of  pledge.    Franklin  v.  Neate,  13  M.  &  W.  481. 

4.  Where  goods  are  in  the  possession  of  a  person  who  has 
a  lien  upon  them,  he  alone  can  maintain  an  action  for  con- 
version of  the  goods.    Lord  v.  Price,  L.  B.  9  Ex.  54. 

In  an  action  against  a  stranger  for  conversion  of  chattels 
subject  to  a  mortgage  or  pledge,  the  person  entitled  to  bring 
the  action  can  recover  the  market  value  of  the  chattels 
converted  at  the  time  of  the  conversion.  Heydon  &  Smith's 
Case,  13  Eep.  67,  69 ;  Nicolls  v.  Bastard,  2  C.  M.  &  E.  659, 
660 ;  Brierly  v.  Kendall,  17  Q.  B.  937 ;  Chinery  v.  Viall,  5  H. 
&  N.  288. 

Where  the  conversion  complained  of  is  a  seizure  of  goods 
by  the  mortgagee  before  the  event  happens  which  determines 
the  mortgagor's  right  to  retain  possession,  the  measure  of 
damages  is  the  actual  damage  sustained  by  the  mortgagor. 
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Brierly  v.  Kendall,  17  Q.  B.  937 ;  Chin^y  v.  Viall,  5  H.  &  N. 
288 ;  Toms  v.  Wihan,  4  B.  &  S.  442 ;  Masmj  v.  Sladen,  L.  E. 
4  Ex.  13, 18 ;  Moore  v.  ShelUy,  8  App.  Cas.  285,  294. 

It  is  not  necessary,  in  order  to  maintain  an  action  for  injury  Actions  for 
to  a  chattel,  that  the  plaintiff  should  have  possession  or  an  SSteU? 
immediate  right  to  the  possession. 

Where  goods  are  injured  while  in  the  possession  of  a 
mortgagee,  pledgee,  or  person  having  a  lien  upon  them,  the 
owner  is  entitled  to  maintain  an  action  if  he  has  suffered 
actual  damage,  %.e,  if  the  injury  is  a  permanent  one  affecting 
his  reversionary  interest  in  the  goods.  Mayhew  v.  Serrick,  7 
C.  B.  229  ;  Tancred  v.  Allgood,  4  H.  &  N.  438 ;  Mears  v.  L.  & 
8.  W.  By,  Co,,  11  0.  B.  N.  S.  850 ;  31  L.  J.  0.  P.  220 ;  Claridge 
V.  South  Staffordshire  Tramway  Co.,  (1892)  1  Q.  B.  422. 

The  mortgagee,  pledgee,  or  person  having  a  lien  would  be 
entitled,  by  virtue  of  his  possession,  to  maintain  trespass,  but 
he  could  only  recover  damages  in  so  far  as  his  security  was 
diminished,  or  in  so  far  as  he  was  under  any  liability  to  the 
owner  to  keep  the  goods  uninjured.  Lotan  v.  Cross,  2  Camp. 
464 :  Claridge  v.  South  Staffordshire  Tramway  Co.,  (1892)  1  Q. 
B.  422. 

The  Bills  of  Lading  Act,  1855  (18  &  19  Vict.  c.  Ill),  BiUs  of 
provides  (sect.  1)  that  every  consignee  of  goods  named  in  a  g.  i.  °^ 
bill  of  lading,  and  every  indorsee  of  a  bill  of  lading  to  whom 
the  property  in  the  goods  therein  mentioned  shall  pass,  upon 
or  by  reason  of  such  consignment  or  indorsement,  shall  have 
transferred  to,  and  vested  in  him,  all  rights  of  suit,  and  be 
subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made 
with  himself. 

The  indorsement  and  delivery  to  the  indorsee  of  a  bill 
of  lading  by  way  of  security  for  a  loan  does  not  of  itself 
transfer  the  property  in  the  goods  to  the  indorsee.  He  is, 
therefore,  not  within  this  section.  He  probably  brings  himself 
within  this  section  by  taking  delivery  of  the  goods.  Sewell  v. 
Bwdich,  10  App.  Cas.  74,  86. 

The  question  whether  the  security  given  was  intended  to 
operate  by  way  of  pledge  or  by  way  of  mortgage  is  probably 
immaterial.    Sewell  v.  Burdiek,  10  App.  Cas.  74,  85,  96. 
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CHAPTER  XXV. 

THE  RECOVEBY  OF  THE  SECXJBED  DEBT. 

Incumbrancer  A  PEBSON  holding  a  mortgage  or  charge  on  property  as 
ofre^edie^j  security  for  a  loan  has  two  sets  of  remedies.  He  has  the 
rights  of  an  ordinary  creditor.  He  can  bring  an  action 
against  the  debtor,  present  a  bankruptcy  petition  against  him, 
and  proye  in  his  bankruptcy.  If  the  debtor  is  a  corporation, 
the  lender  has  corresponding  remedies;  and  if  the  corporation 
to  which  he  made  the  loan  was  incapable  of  contracting  a 
debt  to  him,  he  will  be  subrogated  to  the  rights  of  creditors 
who  have  been  paid  off  out  of  his  advance.  His  other  set  of 
remedies  is  peculiar  to  his  position  as  incumbrancer,  and  varies 
with  the  nature  of  the  incumbrance.  He  may  take  possession 
of  the  property  over  which  he  holds  security ;  he  may  obtain 
the  appointment  of  a  receiver  over  it ;  he  may  extinguish  his 
debtor's  interest  in  it,  and  become  absolute  owner ;  or  he  may 
sell  it,  and  pay  himself  out  of  the  proceeds  of  sale. 

The  rights  of  the  secured  creditor,  which  he  has  in  common 
with  ordinary  creditors,  may  first  be  considered. 

A.  Actions  against  the  Debtob. 

When  tho  Where  there  is  a  present  debt,  whether  secured  by  mortgage 

n^^f  action  ^^  ^^^^  ^^^^  ^  promise  to  pay  on  demand,  whether  with  or 

without  interest,  no  demand  is  necessary  before  bringing  an 

action.    Norton  v.  Ellam,  2  M.  &  W.  461 ;  Jaeksofi  v.  Ogg,  Joh. 

397 ;  In  re  J.  Brown's  Estate,  (1893)  2  Ch.  300. 
Promise  to  Where  there  is  a  promise  to  pay  a  collateral  sum  on  demand, 

rammi  *  ^'*  ^'9'  ^  covenant  by  a  surety  for  the  principal  debtor,  demand 
demand,        must  be  made  before  action  brought.     Birhs  v.  Trippet,  1 

Wms.  Saund.  32 ;  Carter  v.  Bing,  3  Camp.  459 ;  In  re  J,  Brown's 

Estate,  (1893)  2  Ch.  300. 
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It  may  be  made  a  part  of  the  contract  that  a  demand  shall  Demandmade 
be  a  condition  precedent  to  enforcing  the  security.  precedent. 

The  co-existence  of  a  covenant  to  pay  the  principal  on  de- 
mand, with  a  covenant  to  pay  interest  "  in  the  mean  time  from 
the  date  hereof,"  shows  that  "  on  demand  "  cannot  refer  to  the 
date  of  the  deed.    In  re  J,  Brown's  Estate,  (1893)  2  Ch.  300. 

Where  the  contract  requires  a  demamd  in   writing,  the  Demand  in 
demand  is  good  without  its  being  shown  that  the  person  who 
brought  the  demand  had  authority  to  receive  the  money.  Toms 
V.  Wilson,  4  B.  &  S.  442. 

Where  the  contract  requires  the  debtor  to  pay  immediately 
on  demand  in  writing,  or  at  such  time  as  the  creditor  should 
appoint  by  notice  in  writing,  the  debtor  must  have  a  reasonable 
time  after  demand  to  enable  him  to  find  the  money,  and  to 
inquire  into  the  authority  of  the  person  making  the  demand, 
if  he  is  not  the  creditor.  Brighty  v.  Norton,  3  B.  &  S.  305 ; 
Toms  V.  WQsm,  4  B.  &  S.  442 ;  Moore  v.  Shelley,  8  App.  Gas. 
285,  293. 

Where  the  demand  might  be  made,  either  personally  upon 
the  debtor  or  by  giving  or  leaving  verbal  or  written  notice  at 
his  place  of  business,  there  is  no  default  until  he  has  had  a 
reasonable  opportunity  of  receiving  the  notice.  Massey  v. 
Bidden,  L.  E.  4  Ex.  13. 

Where  no  place  is  named  for  payment  of  a  debt,  it  is  the  No  place 
debtor's  duty  to  seek  out  the  creditor  and  pay  him.    Co.  Litt.  payment 
210 ;  Shep.  Touch.  136 ;  Poole  v.  Tmbridge,  2  M.  &  W.  223 ; 
Nod  V.  Boohfort,  4  CL  &  F.  158,  204 ;  Ealdane  v.  Johnson,  8 
Ex.  689 ;  Bell  &  Co.  v.  Antwerp  Line,  (1891)  1  Q.   B.  103 ; 
Eider,  (1893)  P.  119. 

Where  the  creditor  has  gone  abroad  after  the  making  of  the 
contract,  the  debtor  is  excused  from  following  him ;  but  the 
debtor  is  bound  to  seek  the  creditor  out,  if  the  creditor  was 
abroad  when  the  contract  was  made.  Fessard  v.  Mugnier,  18 
C.  B.  N.  S.  286 ;  Eider,  (1893)  P.  119. 

Where  a  place  is  appointed  in  the  contract  for  payment,  the  Place  named 
creditor  must  make  demand  at  the  place  before  action  brought. 
Thorn  v.  City  Bice  MiUs,  40  Oh.  D.  347. 

A  covenant  for  payment  of  a  loan  on  a  certain  day^  though  Goyenaut  for 
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In  what 
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in  the  affirmatiyey  necessarily  contains  a  negative  by  implica- 
tion^  namely,  that  the  lender  of  the  money  is  not  to  sue  for  it 
before  that  day.  Boeder  t.  May&r^  19  C.  B.  N.  S.  76 ;  Mwnster 
and  Leinster  Bank  v.  France,  24  L.  R.  Ir.  82 ;  Bolton  v.  Bucken- 
ham,  (1891)  1  Q.  B.  278. 

As  to  the  rights  of  debenture-holders  whose  bonds  are 
payable  by  periodical  drawings,  see  Oordillo  v.  Weguelin,  5  Oh. 
Div.  287. 

A  proviso,  where  the  principal  is  payable  on  a  future  day, 
making  it  payable  before  that  day  if  default  is  made  in  pay- 
ment of  interest,  or  a  proviso,  where  the  principal  is  payable 
by  instalments,  making  all  unpaid  instalments  immediately 
payable  if  default  is  made  in  payment  of  one,  is  not  penal, 
and  equity  will  not  relieve  against  it. 

Such  a  proviso  merely  accelerates  the  payment  of  a  sum 
which  was  due  from  the  beginning.  It  does  not  increase  the 
debtor's  burden.  It  simply  deprives  him  of  an  indulgence 
given  upon  a  condition  which  he  has  not  fulfilled.  Ex  parte 
Bermet,  2  Atk.  527 ;  Davis  v.  Thomas,  1  R.  &  M.  506  ;  Ford  v. 
Cheaterjield,  19  B.  428 ;  Sterne  v.  Beck,  1  D.  J.  &  S.  595 ; 
Thompson  v.  Mvdson,  L.  R.  4  H.  L.  1 ;  Protector  Loan  Co.  v. 
Qrice,  5  Q.  B.  Div.  592 ;  WaUingford  v.  Mutual  Society,  5  App. 
Gas.  685. 

Where  property  mortgaged  (a),  or  pledged  (J),  is  sold  for 
less  than  the  i amount  due  under  the  contract  of  loan,  the 
mortgagee  or  pledgee  may  bring  an  action  for  the  deficit, 
(a)  Barker's  Claim,  (1894)  3  Ch.  290 ;  Q>)  Jones  v.  Marshall, 
24  Q.  B.  D.^269. 

This  right  extends  to  pledges  within  the  Pawnbrokers  Act, 
1872.    Jones  v.  Marshall,  24  Q.  B.  D.  269. 

The  right  to  recover  the  deficit  is  a  right  implied  in  the 
original  promise  to  pay  the  debt.  The  expression,  therefore,  of 
the  right  in  a  mortgage  does  not  give  the  mortgagee  a  fresh 
right  of  action  accruing  on  the  realization  of  the  mortgaged 
property.    Barker*s  Claim,  (1894)  3  Ch.  290. 

Where  Irish  estates  were  charged  by  an  English  contract 
with  the  payment  of  a  jointure  of  3000Z.  "  of  lawful  money  of 
Great  Britain,"  it  was  held  that  payment  must  be  made  in 
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English  money.  Lansdovme  v.  Lamdowne,  2  Bli.  60  ;  Noel  y, 
Bochfort,  4  CL  &  F.  158. 

A  bond  or  other  instrument  imder  seal  requires  no  considera-  Bond  iinporta 

.  1      -I  1  1      ^         1.      J  consideration. 

tion.  Hence  an  action  may  be  brought  on  a  voluntary  bond 
or  a  bond  given  for  a  consideration  which  is  in  fact  null,  e.g. 
past  cohabitation.    In  re  VcUlanee^  26  Ch.  D.  353. 

But  no  right  of  action  arises  on  a  bond  or  other  instrument  Bond  for 
under  seal  given  to  secure  a  debt  due  under  an  illegal  contract,  ^^oration. 
e.g.  in  consideration  of  future  cohabitation.    Paxton  v.  Popham, 
9  East,  408 ;  Gas  Light  Co.  v.  Timber,  6  Bing.  N.  C.  324 ;  Light- 
foot  V.  Tenant,  1  B.  &  P.  551;  Fish&r  v.  Bridges,  2  E.  &  R 
118;  3  R  &  B.  642 ;  Geere  v.  Mare,  2  H.  &  C.  339. 

Where  the  illegal  consideration  does  not  appear  on  the  face 
of  the  instrument,  the  obligor  or  covenantor  can  plead  the 
illegality  in  defence  to  an  action  at  law,  and  he  could  have 
obtained  discovery  in  equity  in  aid  of  his  legal  defence,  but  he 
cannot  get  any  other  equitable  relief,  such  as  having  the 
instrument  delivered  and  cancelled,  unless  it  was  obtained 
under  circumstances  which  would  give  him  an  independent 
right  to  such  relief,  e.g.  oppression  or  fraud.  Simpson  v.  Lord 
Eowden,  3  My.  &  Or.  97 ;  Benyon  v.  NeUUfold,  3  Macn.  &  G. 
94;  Ayerst  y.  Jenkins,  l6  Eq.  275;  Jones  v.  Merionethshire 
Building  Society,  (1892)  1  Ch.  173. 

The  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118),  Actions  by 
provides  (sect.  27)  that  if  the  interest  on  debenture  stock  is  in  ^^^^^^ 
arrear  for  thirty  days,  the  holder  may  recover  the  arrears  with  debenture 

_  .  :  .  ^  Btook-holders. 

costs  by  action  against  the  company. 

As  to  the  right  of  the  mortgagee  of  a  company  under  the 
Companies  Clauses  Act,  1845  (8  &  9  Yict.  c.  16),  to  sue  for 
interest  in  arrear  or  principal  money  unpaid,  see  sect.  53  of  the 
Act 

A  debenture-holder  under  the  Companies  Clauses  Act,  1845,  Debenture- 
who  has  obtained  judgment  at  law  against  the  company  for  his  |niH  poMu. 
principal,  interest,  and  costs,  is  not  entitled  to  issue  execution 
otherwise  than  as  a  trustee  for  himself  and  all  other  debenture 
holders  entitled  to  be  paid  pari  passu  with  him.  Bowen  v. 
Brecon  Bailway  Co.,  L.  £.  3  Eq.  541 ;  see  Hope  v.  Croydon 
Trarmoays  Co.,  34  Ch.  D.  730. 
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Who  can  sue       A  contract  cannot  be  enforced  at  law  or  in  equity  by  a 

°  '^  *    stranger  to  the  contract  and  to  the  consideration.    Therefore 

an  agreement  between  A.  and  B.  that  B.  shall  pay  0.,  when  C. 

is  not  a  party,  directly  or  indirectly,  to  the  agreement,  gives 

C.  no  right  of  action  against  B.    Tweddle  y.  Atkinson,  1  B.  &  S. 

393 ;  In  re  Empress  Engineering  Co.,  16  Ch.  Div.  125 ;  Gandy 

V.  Gandy,  30  Ch.  Div.  57  (doubting  Touche  v.  Metropolitan  By. 

Warehousing  Co.,  6  Ch.  671) ;  see  Davis  i&  Sons  v.  Taff  Vale 

By.  Co.,  (1895)  A.  C.  542. 

Both  iruBtee        But  where  one  of  the  parties  to  a  contract  contracts  simply 

tntatwm^sueT  ^  trustee  for  a  third  person  or  constitutes  himself  in  effect  a 

trustee  for  that  person,  then  the  trustee  can  sue  at  law  and 

recover  substantial  damages  (a),  and  the  cestui  que  trust  can 

sue  in  equity  (6).     (a)  Lanib  v.  Vice,  6  M.  &.  W.  467  ;  Lloyd's 

V.  Harper,  16  Ch.  Div.  290.     (J)  Tondinson  v.  Gill,  Ambl.  330 ; 

Gregory  v.  Williams,  3  Mer.  582 ;  Gandy  v.  Gandy,  30  Ch. 

Div.  57. 

Whether  It  may  appear,  however,  from  the  instrument  constituting 

hoid^^"^      the  trust,  that  the  cestui  que  trust  was  only  intended  to  sue 

can  sue.         through  the  trustees,  or  in  default  of  their  exercising  their 

rights  under  the  trust-deed.    In  re  Uruguay  Central  By.  Co.,  11 

Ch.  D.  372,  383. 

Compare  In  re  Olaihe  Silver  Mining  Co.,  27  Ch.  D.  278, 
where  there  were  two  contracts,  one  in  the  trust-deed  with  the 
trustees  and  the  other  in  the  debenture  with  the  bearer ;  and 
see  Buckley,  213. 
Amount  The  debt  due  from  the  mortgagor  to  the  mortgagee,  in 

aotiOTx  at  law?  ^^spect  of  which  an  action  at  law  can  be  maintained,  is  simply 
the  debt  which  the  mortgagor  has  expressly  contracted  to  pay, 
and  does  not  include  expenses  properly  incurred  by  the  mort- 
gagee, which  would  be  allowed  him  in  an  action  for  foreclosure 
or  redemption.  Ex  parte  Fewings,  25  Ch.  Div.  338. 
Bond  creditor     j^  bond  creditor  cannot  recover  for  principal  and  interest 

cannot  recover  *  *^ 

beyond  beyond  the  penalty  of  the  bond.    Machworth  v.  Thomas,  5  Ves. 

P^°*^*^'         329 ;  ClarJce  v.  Seton,  6  Ves.  411 ;  Mathews  v.  Keble,  4  Eq. 

467,  474 ;  3  Ch.  691,  699 ;  In  re  Knipes  Estate,  27  L.  E.  Ir. 

412 ;  S.  a  HaMon  v.  Harris,  (1892)  A.  C.  547. 

This  rule  is  subject  to  the  following  exceptions : — 
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1.  A  bond  debtor  who  obtained  an  injunction  to  restrain 
his  creditor  from  proceeding  at  law,  while  the  debt  was  under 
the  penalty,  was  obliged  to  do  equity  by  paying  all  interest 
due  although  exceeding  the  penalty.  Duvall  v.  Terryy  Show, 
?•  C.  15 ;  PuUeney  v.  Warren,  6  Ves.  72 ;  Grant  v.  GraM,  3 
Buss.  598,  S.  C.  3  Sim.  340. 

2.  Where  there  is  a  mortgage  in  the  form  of  a  trust  for 
sale  for  securing  the  payment  of  a  sum  of  money  with  interest 
thereon,  the  fact  that  the  same  sum  is  also  secured  by  bond 
does  not  preyent  the  creditor  from  reooyering  under  the 
mortgage  all  interest  due,  although  exceeding  the  penalty  of 
the  bond  (a);  but  where  the  mortgage  is  made  expressly  to 
secure  all  sums  secured  by  certain  bonds  therein  mentioned, 
and  the  interest  thereof,  due  and  to  become  due  thereon,  the 
principal  and  interest  recoverable  under  the  mortgage  are 
limited  to  the  penalty  of  the  bond(&).  (a)  Clarke  t.  Lord 
Abingdon,  17  Ves.  106;  (b)  Hughes  v.  Wynne,  1  My.  & 
K20. 

This  distinction,  which  appears  unsubstantial,  was  recognized 
in  Mathews  y.  KAle,  4  Eq.  467,  474. 

A  bond  creditor  is  entitled  at  law  to  sue  for  the  whole  Belief  of 
penalty,  although  only  part  of  the  debt  remains  due ;  but  the  inequity, 
obligor  is  entitled  to  relief  in  equity  on  paying  the  principal, 
interest,  and  costs.    Forward  y.  Duffield,  3  Atk.  555 ;  In  re 
Graham,  (1895)  1  Gh.  66. 

A  bond  creditor  is  not  entitled  as  against  an  insolvent 
surety  to  the  benefit  of  counter-bonds  or  collateral  securities 
given  to  him  by  the  principal  debtor.  In  re  Walker,  (1892) 
1  Ch.  621,  explaining  Mata^er  v.  Harrison,  1  Eq.  Abr.  93, 
pL5. 


B.  Actions  against  the  Debtob's  Bepbesentatives. 

1.  The  creditor  has  a  remedy  against  the  executor,  both  at  Exeoator 
law  and  in  equity.    When  the  executor  is  sued  at  common  ^"'^ "  *^°^ 
law  in  his  character  as  executor,  all  payments  are  disallowed 
him  which,  as  between  the  estate  and  the  creditor  suing,  have 
been  wrongfully  made.     He  cannot  set  up  his  own  devastavit 
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peiBonally. 


IB  order  to  escape  payment.  The  result  is  that  at  law  he  is 
considered  to  hold  still  in  his  own  hand  assets  which  he  has 
improperly  paid  away. 

The  same  principle  appUes  in  equity.  Where  an  acconnt 
IS  directed  of  the  testator's  personal  estate  receiyed  by  the 
executor,  or  by  his  order,  or  for  his  use,  he  is  not  entitled  to 
be  allowed  payments  wrongfully  made  by  him  more  than  six 
years  before  the  'summons.  In  re  Marsden,  26  Ch.  D.  783 ;  In 
re  EyaM,  38  Ch.  D.  609. 

The  executor  will  be  treated  as  having  in  hand  any  legacy 
or  share  of  residue  given  to  him  by  the  testator.     Bldke  v. 
Qdle,  31  Ch.  D.  196 ;  32  Ch.  Div.  571. 
Executor  sued     2.  The  creditor  has  also  a  remedy  against  the  executor 
personally. 

It  is  foimded  on  the  devastavit  of  the  executor  in  mis- 
applying assets  of  the  testator  available  for  the  creditor's 
payment.  The  executor  can  therefore  plead  the  Statute  of 
Limitations  against  the  devastavit  so  charged.  The  executor's 
liability  is  the  same  both  at  law  and  in  equity  Thome  y. 
Kerr,  2  K.  &  J.  54:,  In  re  Gale,  22  Ch.  D.  820. 

The  liability  for  the  devastavit  of  an  executor  passes  to  his 
executor  by  virtue  of  30  Car.  II.  c.  7. 

If  the  creditor  misleads  the  executor  so  that  he  is  thereby 
induced  to  part  with  the  assets  in  a  manner  which  would  be  a 
devastavit,  the  creditor  cannot  complain  of  the  devastavit.  This 
defence  is  open  to  an  executor,  whether  he  is  sued  in  his 
representative  capacity  or  personally.  Biehards  v.  Browne,  3 
Bing.  N.  C.  493 ;  Jewsbwry  v.  Mummery,  L.  E.  8  C.  P.  56 ;  In 
re  Birch,  27  Ch.  D.  622. 

3.  In  equity  a  creditor  may  follow  assets  in  the  hands  of 
legatees,  though  they  have  been  delivered  to  the  legatees  in 
ignorance  of  the  creditor's  demand.  Noel  v.  Bobinson,  1 
Verb.  90 ;  2  Vent.  358 ;  Hodges  v.  Waddington,  2  Vent.  360 ; 
Gillespie  v.  Alexander,  3  Buss.  130 ;  March  v.  Bussell,  3  My.  & 
Cr.  31 ;  Bidgway  v.  Neivstead,  2  Giff.  492 ;  3  D.  F.  &  J.  474 ; 
see  In  re  Brogden,  38  Ch.  Div.  546,  569,  573. 

The  right  to  relief  is  equitable  only,  and  may  be  refused  on 
equitable  grounds. 


Estoppel 

against 

creditor. 


Bieht  to 

follow 

legacies. 
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Belief  will  be  refused  if  the  creditor  Las  actively  con- 
sent-ed  to  the  distribution  of  the  personal  estate^  or  if  he  has 
delayed  in  bringing  forward  his  claim  until  the  rights  and 
liabilities  of  the  legatees  have  been  varied.  Bidgway  v.  Netv- 
stead,  supra  ;  Blake  v.  OaJe,  31  Ch.  D.  196  ;  32  Ch.  Div.  571 ; 
see  Leahy  v.  De  Moleyne,  (1896)  1 1.  E.  206. 

The  creditor  is  entitled  to  follow  assets  in  the  hands  of  a 
specific  legatee,  although  the  personal  estate  of  the  testator 
not  specifically  bequeathed  is  more  than  sufficient  to  pay 
his  debts,  funeral  and  testamentary  expenses,  and  discharge 
all  his  liabilities.    Davies  v.  NicoUon,  2  De  Q.  &  Jo.  693. 

But  where  a  creditor  has  not  come  in  under  a  decree  until 
the  assets  have  been  in  part  distributed,  he  is  only  entitled  to 
recover  from  each  legatee  that  sum  which,  as  between  himself 
and  the  other  parties  interested  in  the  estate,  he  would  be 
liable  to  pay.  OiUespie  v.  Alexander,  3  Buss.  130 ;  Oreig  v. 
SomerviUe,  1  B.  &  M.  338. 

The  creditor  cannot  follow  assets  which  have  been  alienated  Rights 
by  the  legatee  to  a  bona  fide  purchaser  for  value  without  a^ee 
notice  of  the  creditor's  claim ;  and  the  creditor  has  no  remedy  ^^^  ^'*®* 
against  the  legatee  personally.-   Spachman  v.  Timbrell,  8  Sim. 
253 ;  Dilkes  v.  BroadTnead,  2  D.  F.  &  J.  566. 

The  creditor  may  follow  assets  in  the  hands  of  a  purchaser 
for  value  from  a  legatee  so  long  as  the  legacy  remains  under 
the  control  of  the  executor,  or  of  the  Court  in  an  adminis- 
tration action.  NMe  v.  Brett,  24  B.  499  ;  Hooper  v.  Smart,  1 
Oh.  D.  90 ;  see  Graham  v.  Drummond,  (1896)  1  Ch.  968,  976. 
Where  a  creditor  seeks  for  administration  of  the  personal 
estate  only,  he  is  not  obliged  to  sue  on  behalf  of  himself  and 
all  other  creditors.  In  re  Oreaves,  18  Ch.  D.  551,  554 ;  Be 
Blount,  27  W.  B.  865. 

4.  At  common  law  a  creditor  by  specialty,  by  which  the  Right  of 
heirs  are  bound,  has  an  action  of  debt  against  the  heir,  who  is  c?Sitor^ 
liable  to  the  extent  of  the  debtor's  land  descended  upon  him.  ^g*"^^*  ^^^* 
The  land  is  not  liable  in  the  hands  of  a  hojid  fide  alienee 
before  action  brought,  but  the  liability  becomes  a  personal 
liability  of  the  heir  to  the  extent  of  the  value  of  the  land  -^ 
aliened.     11  Geo.  IV.  &  1  Wm.  IV.  c.  47,  s.  6 ;  Mathews  v.  Jones, 
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2  Anst.  506;  Bu^rdson  y.  Hartan,  7  B.  112;  British  MuiuaJ 
Investment  Co.  v.  Smart,  10  Ch.  567. 
or  devisee.  By  virtue  of  the  Statute,  11  Geo.  IV.  &  1  Wm.  IV.  c.  47,  the 

creditor  haa  the  same  right  against  a  devisee.  The  creditor's 
proper  course  is  to  sue  the  heir,  making  the  devisee  co- 
defendant  The  land  ceases  to  be  liable  in  the  hands  of  a  hona 
fiie  aUenee  before  action  brought,  and  the  debt  becomes  the 
personal  debt  of  the  devisee  to  the  extent  of  the  value  of  the 
land  aliened.  See  sect.  8  of  the  statute. 
^^  ?^  An  aUenation  of  the  legal  estate  not  affecting  the  beneficial 

interest  is  not  an  alienation  within  the  statute.     Coops  v. 
CressweU,  L.  R  2  Ch.  112. 

Although  an  equitable  mortgage  by  the  heir  or  devisee  is 
not  such  an  alienation  as  to  protect  the  land  from  execution 
by  virtue  of  the  statute,  equity  would  protect  the  interest 
of  the  mortgagee.    Coope  v.  CressweU,  L.  B.  2  Ch.  112. 

The  right  of  the  creditor  by  specialty,  in  which  the  heirs 
are  bound,  to  sue  the  heir  or  devisee  at  common  law,  has  not 
been  taken  away  by  Hinde  Palmer's  Act.    In  re  Illidge,  27  Ch. 
Div.  478,  482. 
Conveyancing     The  Conveyancing  Act,  1881,  provides  (sect.  59)  that  a 
'  covenant,  and  a  contract  under  seal,  and  a  bond  or  obligation 

under  seal,  though  not  expressed  to  bind  the  heirs,  shall 
operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the 
executors  and  administrators  and  personal  estate  of  the  person 
making  the  same  as  if  heirs  were  expressed. 
Speoialiy  The  Creditor  by  specialty  in  which  the  heirs  are  bound  has 

^  equity.       ^^  Same  rights  in  equity ;  but  where  he  sues  in  equity,  all 
creditors  are  entitled  pari  passu  to  the  benefit  of  the  decree. 
Morley  v.  Morley,  5  D.  M.  &  G.  610. 
Bights  of  5.  The  debtor  may  by  will  make  the  land  equitable  assets, 

tract  creditor  thereby  preventing  its  exclusive  application  to  the  payment  of 
in  equity.       specialty  debts,  or  he  may  devise  it  for  the  payment  of  a  par- 
ticular debt  on  simple  contract,  and  so  withdraw  it  from 
specialty  creditors  altogether.    11  Geo.  IV.  &  1  Wm.  IV.  c. 
47,  8.  5 ;  Bichardson  v.  Eorton,  7  B.  112, 123. 
8&4Wm.iy.     By  3  &  4  Wm.  IV.  c.  104,  freeholds  and  copyholds,  which 
^  ^^'  the  debtor  has  not  by  will  charged  with  or  devised  subject  to 
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the  payment  of  his  debts,  are  made  assets  to  be  administered 
in  courts  of  equity  for  the  payment  of  the  jast  debts  of  such 
persons,  as  well  debts  due  on  simple  contract  as  on  specialty. 
The  heir  at  law  and  deyisee  are  made  liable  to  the  same  suits 
in  equity  under  this  Act  as  they  were  before  the  Act  at  the 
suit  of  creditors  by  specialty  in  which  the  heirs  are  bound. 

The  rights  given  by  the  statute  to  simple  contract  creditors 
are  purely  equitable.  Therefore,  a  simple  contract  creditor 
can  only  get  a  judgment  under  this  statute  for  the  benefit  of 
all  the  creditors.  In  re  Blidge,  24  CL  D.  654 ;  27  Gh.  Div.  478. 

Under  this  Act  the  land  is  freed  from  liability  by  a  hond  fide  Effect  of 
alienation  for  value,  whether  legal  or  equitable,  the  heir  orforTalue. 
devisee  becoming  personally  liable  to  the  extent  of  the  value  of 
the  land  aliened.  Spachnum  v.  Timbrdl,  8  Sim.  253  ;  Kmderley 
V.  Jervis,  22  B.  1 ;  Ex  parte  Baine,  1  M.  D.  &  D.  492  ;  British 
Mutual  Investment  Co.  v.  Smarts  10  Ch.  567. 

The  fact  that  the  alienee  has  notice  that  there  are  debts 
of  the  ancestor  or  devisor  remaining  unpaid  does  not  expose 
him  to  any  liability,  or  bring  him  within  the  provisions  of 
13  Eliz.  c.  5.  Richardson  v.  Horton,  7  B.  112,  124 ;  Jones  v. 
NoyeSy  4  Jur.  N.  S.  1033 ;  Kinderley  v.  Jervis,  22  B.  1. 

6.  Hinde  Palmer's  Act  (32  &  33  Vict.  c.  46)  provides—         Hinde 

Sect  1.  In  the  administration  of  the  estate  of  every  person  Aot^s.  i^. 
who  shall  die  on  or  after  the  first  day  of  January,  1870,  no 
debt  or  liability  of  such  person  shall  be  entitled  to  any 
priority  or  preference  by  reason  merely  that  the  same  is 
secured  by  or  arises  under  a  bond,  deed,  or  other  instrument 
under  seal,  or  is  otherwise  made  or  constituted  a  specialty 
debt ;  but  all  the  creditors  of  such  person,  as  well  specialty 
as  simple  contract,  shall  be  treated  as  standing  in  equal 
degree^  and  be  paid  accordingly  out  of  the  assets  of  such 
deceased  person,  whether  such  assets  are  legal  or  equitable, 
any  statute  or  other  law  to  the  contrary  notwithstanding: 
Provided  always,  that  this  Act  shall  not  prejudice  or  affect 
any  lien,  charge,  or  other  security  which  any  creditor  may 
hold  or  be  entitled  to  for  the  payment  of  his  debt. 

Where  a  creditor  seeks  for  administration  of  the  real  estate.  When  creditor 
he  must  sue  on  behalf  of  all,  unless  the  real  estate  has  been  behalf  of  alL 
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ordered  to  be  sold,  or  there  is  a  trust  for,  or  power  of  sale. 
Pomford  v.  Hartley,  2  J.  &  H.  736 ;  WarraJeer  v.  Fryer,  2  Ch. 
D.  109 ;  In  re  Boyle,  5  Ch.  D.  540 ;  In  re  Greaves,  18  Ch.  D. 
551,  554 ;  Be  Vincent,  26  W.  E.  94. 


Remedies  of 
grantee  of 
lent-oharge 
against 
grantor. 


against 
terre  tenant 


C.  Actions  for  Recovery  of  Bent-Charges. 

1.  The  better  opinion  appears  to  be,  that  the  grantee  of  a 
rent-charge  has  no  personal  remedy  against  the  grantor,  unless 
the  grantor  has  entered  into  a  covenant  for  payment.  Sligo 
Bail  V.  White,  31  L.  R.  Ir.  316. 

Lord  Campbell  was  of  opinion  that,  if  the  power  of  distress 
under  a  rent-charge  became  unavailing,  the  remedy  of  the 
grantee  was  the  same  as  if  there  had  been  a  simple  grant  of 
an  annuity,  which  implies  a  promise  to  pay  and  imposes  a 
personal  liability.  Fer  Lord  Campbell  in  Monypetmy  v.  Mony' 
penny,  9  H.  L.  C.  114, 123, 125. 

Where  the  grantor  covenanted  for  himself,  his  heirs,  and 
assigns,  that,  if  the  rent-charge  was  in  arrear,  it  should  be 
lawful  for  the  grantee  to  distrain,  it  was  held  that,  the  power 
to  distrain  Ibecoming  unavailing,  the  grantee  could  recover 
damages  &om  the  personal  estate  of  the  grantor,  equal  to  the 
amount  which  could  have  been  recovered  as  arrears  if  there 
had  been  a  covenant  to  pay.  Monypewny  v.  Monypenny,  3  De 
G.  &  Jo.  572 ;  9  H.  L.  C.  114. 

2.  Where  a  rent  issues  out  of  land,  the  owner  of  the  rent 
may  sue  the  terre  tenant  in  debt,  whether  the  terre  tenant 
is  the  original  grantor  or  not.  Eton  College  v.  Beauchamp,  1 
Ch.  Cas.  121 ;  Thomas  v.  Sylvester,  L.  R  8  Q.  B.  368 ;  Christie 
V.  Barker,  53  L.  J.  Q.  B.  537 ;  Searle  v.  Cooke,  43  Ch.  Div. 
519 ;  Crawford  v.  Annaly,  23  L.  R.  Ir.  113 ;  Swift  v.  Kelly,  24 
L.  B.  Ir.  107,  478 ;  Sligo  Bail  v.  White,  31  L.  E.  Ir.  316. 

A  tenant  for  years  is  not  a  terre  tenant  within  this  principle. 
In  re  Oreenwich  Herbage  Bents  Charity,  (1896)  2  Ch.  811. 

At  law,  the  terre  tenant  is  liable  in  debt  for  the  whole 
amount  of  the  arrears  during  his  tenancy,  although  exceeding 
the  profits  of  the  land  during  that  period.  Fertwee  v.  Townsend, 
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(1896)  2  Q.  B.  129,  not  following  Odium  v.  Thompson,  31  L.  E. 
Ir.  394. 

The  owner  of  part  of  the  land  charged  is  liable  in  debt 
to  make  good  the  whole  charge,  having  his  remedy  oyer 
against  the  tenants  of  the  residue.  Christie  y.  Barker,  53  L.  J. 
Q.  B.  537. 

The  right  arises  not  out  of  contract  but  out  of  priyity  of 
estate.  There  can  be  no  claim  against  the  terre  tenant  unless 
he  is  in  possession  when  the  rent  becomes  due.  Whitdker  y. 
Forbes,  L.  B.  10  C.  P.  583;  1  0.  P.  D.  51 ;  In  re  BlacTdmrn 
Building  Society,  42  Ch.  Diy.  348. 

The  right  does  not  depend  on  the  existence  of  a  covenant 
by  the  grantor.  Such  a  covenant  does  not  run  with  the  land. 
In  re  Blackburn  Building  Society,  42  Ch.  Div.  343 ;  Searla  v. 
Cooke,  43  Oh.  Div.  519. 

The  right  is  the  same  whether  the  rent-charge  is  created  by 
deed  or  by  will    Booth  v.  Smith,  51  L.  T.  395. 
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SEOUBED  CREDITOR  IN  BANKRUPTCY. 


Judicature 
Act,  1875, 

8.10. 


Petitioning 
creditor. 


A  SECURED  creditor  has,  under  the  Judicature  Act,  1875^  the 
same  rights  in  bankruptcy,  in  winding-up,  and  in  the  adminis- 
tration of  insolvent  estates. 

Sect.  10  of  the  Act  provides — 

In  the  administration  by  the  Court  of  the  assets  of  any 
person  who  may  die  after  the  commencement  of  this  Act»  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in 
full  of  his  debts  and  liabilities,  and  in  the  winding-up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the  payment  of  its  debts 
and  liabilities  and  the  costs  of  winding-up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  as  to  debts  and  liabilities 
provable,  and  as  to  the  valuation  of  annuities  and  future  and 
contingent  liabilities  respectively,  as  may  be  in  force  for  the 
time  being  under  the  Law  of  Bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt. 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  after  stating 
[sect  6,  (1)]  the  conditions  under  which  a  creditor  is  entitled 
to  present  a  bankruptcy  petition  against  a  debtor,  provides — 

Sect.  6,  (2).  If  the  petitioning  creditor  is  a  secured  creditor, 
he  must  in  his  petition  either  state  that  he  is  willing  to  give 
up  his  security  for  the  benefit  of  the  creditors  in  the  event 
of  the  debtor  being  adjudged  bankrupt,  or  give  an  estimate 
of  the  value  of  his  security.  In  the  latter  case,  he  may  be 
admitted  £ls  a  petitioning  creditor  to  the  extent  of  the  balance 
of  the  debt  due  to  him,  after  deducting  the  value  so  estimated, 
in  the  same  manner  as  if  he  were  an  unsecured  creditor. 
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A  debentare  holder  of  a  tramway  company  may  present  a 
petition  to  wind  up  the  company.  In  re  Borough  of  Ports- 
mouth Tramways  Co.,  (1892)  2  Ch.  362,  not  following  In  re 
Heme  Bay  WaterworJcs  Co.,  10  Ch.  D.  42. 

It  is  not  necessary  that  the  estimate  shoald  be  a  true 
estimate.  The  creditor  is  bound  by  it,  and,  unless  he  obtains 
leave  to  amend,  the  trustee  may  take  the  security  at  the 
estimated  value.    Ex  parte  Taylor,  13  Q.  B.  D.  128. 

The  Bankruptcy  Act  enacts — 

Sect.  168.  In  this  Act,  unless  the  context  otherwise  requires,  Secwfed   ^  ^ 

'■•  creditor,  what. 

'* secured  creditor"  means  a  person  holding  a  mortgage, 
charge,  or  lien  on  the  property  of  the  debtor  or  any  part 
thereof,  as  a  security  for  a  debt  due  to  him  from  the  debtor. 

The  creditor  of  a  partnership  is  not  a  secured  creditor  of  Creditor  of 
the  partnership  in  respect  of  a  security  which  he  holds  on  the  ^^^'^     ^^' 
separate  estate  of  one  of  the  partners.    Ex  parte  Peaeock,  2 
Gly.  &  J.  27 ;  Ex  parte  Bowden,  1  D.  &  Ch.  135 ;  Ex  parte 
CaUieoU,  25  Ch.  Div.  716. 

!6ut  he  is  a  secured  creditor  if  the  property  was  in  fact 
partnership  property  when  he  took  his  security,  although  he 
was  then  informed  by  the  firm  that  it  was  separate  property 
of  one  of  the  partners.  Ex\  parte  Connell,  3  Dea.  201 ;  3  Mont. 
&  A.  581 ;  In  re  Collie,  3  Ch.  Div.  481. 

Conversely,  the  creditor  of  a  p8ui;ner  is  not  a  secured  creditor 
in  respect  of  a  security  held  by  him  on  the  partnership 
property.  Ex  parte  Shepherd,  2  M.  D.  &  D.  204  S.  C.  In  re 
Plummer,  1  Ph.  56. 

Where  property  held  by  two  tenants  in  common  is  mortgaged 
to  secure  the  debt  of  one,  who  afterwards  becomes  bankrupt, 
the  mortgagee  is  a  secured  creditor  of  the  bankrupt  in  respect 
of  his  moiety  of  the  mortgaged  property.  Ex  parte  West 
Biding  Banking  Co.,  19  Ch.  Div.  105. 

The  right  of  secured  creditors  in  bankruptcy  to  vote  at  Bight  to  vote 
meetings  of  creditors  is  governed  by  Bules  10, 11,  and  12  inof^^^^ 
the  First  Schedule  to  the  Bankruptcy  Act,  1883  [see  sect. 
15,  (2)J. 

Eules  8,  9,  and  10  of  the  First  Schedule  to  the  Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63),  which,  by 
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Mode  of  proof 
by  aeonied 
creditors. 


Creditor 
realizing  his 
Beonrity. 


Creditor 
snrrendering 
his  secnrity. 

Credilor 
assessing 
Talue  of 
security. 


sect.  6,  (2),  of  that  Act  are  made  applicable  to  any  meetmg 
summoned  in  pursuance  of  that  section,  are  substantially 
identical  with  Bules  10, 11,  and  12  in  the  First  Schedule  to 
the  Bankruptcy  Act,  1883. 

A  creditor  who  votes  in  respect  of  his  whole  debt  in  the 
mistaken  belief  that  a  security  which  he  holds  need  not  be 
brought  into  account,  will  be  allowed,  if  the  mistake  arose 
from  inadvertence,  to  amend  his  proof  by  valuing  his  security 
and  proving  for  the  balance.  Ex  parte  Clarke,  67  L.  T.  232, 
465 ;  In  re  Henry  Lister  <&  Co.,  (1892)  2  Oh.  417. 

The  right  of  proof  by  secured  creditors  is  governed  by 
Eules  9  to  17  of  the  Second  Schedule  to  the  Bankruptcy  Act, 
1883  (see  sect.  39). 

The  effect  of  these  rules  is  shortly  as  follows : — 

If  a  secured  creditor  realizes  his  security,  he  may  prove  for 
the  balance  due  to  him  (Rule  9). 

A  secured  creditor  within  this  rule  is  a  creditor  who  holds 
a  security  for  his  debt  at  the  date  of  the  bankruptcy.  A 
creditor  is  secured  although  he  has  realized  his  security 
before  he  proves.     Quartermaine^a  Case,  (1892)  1  Ch.  639. 

In  ascertaining  the  .net  proceeds  of  a  security  which  the 
mortgagee  realizes,  he  is  entitled  to  deduct  from  the  gross 
proceeds  costs  reasonably  incurred  in  defending  his  title  to 
the  security  and  the  costs  of  enforcing  it.  Ex  parte  Carr,  11 
Oh.  Div.  62 ;  Quartermaine'a  Case,  (1892)  1  Ch.  639,  650. 

A  secured  creditor  who  surrenders  his  security  may  prove 
for  his  whole  debt  (Rule  10). 

A  secured  creditor,  who  neither  realizes  nor  surrenders  his 
security,  must  state  in  his  proof  the  value  at  which  he  assesses 
it,  and  shall  receive  a  dividend  only  in  respect  of  the  balance 
due  to  him  (Bule  11). 

A  creditor  holding  several  securities  is  entitled  to  value 
them  in  a  lump,  against  the  total  amount  of  his  debt,  but  the 
trustee  may  require  him  to  assess  the  value  of  each  security 
separately.    In  re  Smith  &  Loga/n,  43  W.  E.  413. 

Where  a  security  is  valued,  the  trustee  may  redeem  it  on 
paying  the  assessed  value  [Bule  12  (a)]. 

If  the  trustee  is  dissatisfied  with  the  assessment,  he  may 
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require  that  the  property  comprised  in  the  security  be  offered 
for  sale.    If  the  sale  be  by  pablic  auction,  the  creditor,  or    . 
the  trustee  on  behalf  of  the  estate,  may  bid  or  purchase 
[Eule  12  (i)]. 

The  creditor  may  by  notice  in  writing  require  the  trustee 
to  elect  whether  he  will  or  will  not  exercise  his  power  of 
redeeming  the  security  or  requiring  it  to  be  realized.  If  the 
trustee  does  not,  within  six  months  after  receiving  the  notice, 
signify  in  writing  to  the  creditor  his  election  to  exercise  the 
power,  he  shall  not  be  entitled  to  exercise  it  The  equity 
of  redemption  vested  in  the  trustee  shall  then  vest  in  the 
creditor,  and  his  debt  shall  be  reduced  by  the  amount  of 
the  valuation  [Rule  12  (o)]. 

A  creditor  may  amend  his  valuation  and  proof  on  showing  Creditor 
that  they  were  made  bona  fide  on  a  mistaken  estimate  or  that  yaloation. 
the  security  has  altered  in  value  (Rule  13). 

The  right  to  amend  the  valuation  continues,  although  the 
trustee  has  informed  the  creditor  of  his  intention  to  redeem 
the  security  at  the  assessed  value.  It  ceases  when  the  trustee 
has  paid  the  amount  of  the  assessed  value.  It  probably  ceases 
when  the  trustee  has  elected  to  redeem  under  Bule  12  (e). 
Ex  parte  Norris,  17  Q.  B.  Div.  728. 

But  it  does  not  cease  if  the  trustee  has  tendered  the  amount 
and  been  refnsed.    In  re  Newton,  (1896)  2  Q.  B.  403. 

A  mortgagee  will  be  allowed  to  amend  his  valuation  and 
proof  under  this  rule,  notwithstanding  the  opposition  of  a 
subsequent  mortgagee.    Ex  parte  Arden,  14  Q.  B.  D.  121. 

Where  a  valuation  has  been  amended,  the  creditor  must  Effect  of 
repay  any  dividend  received  in  excess  of  that  to  which  he  yaloation. 
would  have  been  entitled  on  the  amended  valuation,  or,  as 
the  case  may  be,  may  be  paid  out  of  any  money  avail- 
able for  dividend  any  dividend  which  he  failed  to  receive 
by  reason  of  the  inaccuracy  of  the  original  valuation 
(Rule  14). 

Where  a  security  is  realized  after  valuation,  the  net  amount  Effect  of 

refttiziDflr 

realized  is  substituted  for  the  valnation  (Rule  15).  fieourity  after 

A  secured  creditor  who  does  not  comply  with  the  fore- ^'****^'** 
going  rules  is  excluded  from  all  dividends  (Rule  16). 
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Subject  to  Bnle  12,  a  creditor  cannot  receiye  more  than 
twenty  shillings  in  the  pound,  and  interest  (Bule  17). . 
Computation       The  Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  enacts— 
where  debt         Sect.  23.  Where  a  debt  has  been  proved  upon  a  debtor's 
intorost         estate  under  the    principal  Act,  and    such    debt   includes 
interest  or  any  pecuniary  consideration  in  lieu  of  interest, 
such   interest    or   consideration    shall,  for  the    purposes  of 
dividend,  be  calculated    at  a  rate  not  exceeding  five  per 
centum  per  annum,  without  prejudice  to  the  right  of  a  creditor 
to  receive  out  of  the  estate  any  higher  rate  of  interest  to 
which  he  may  be  entitled  after  all  the  debts  proved  in  the 
estate  have  been  paid  in  full. 
Computation      Bule  20  of  the  Second  Schedule  to  the  Bankruptcy  Act, 
where  not       1883,  provides — 

^^  '-  On  any  debt  or  sum  certain,  payable  at  a  certain  time  or 
otherwise,  whereon  interest  is  not  reserved  or  agreed  for,  and 
which  is  overdue  at  the  date  of  the  receiving  order  and 
provable  in  bankruptcy,  the  creditor  may  prove  for  int^erest 
at  a  rate  not  exceeding  four  per  centum  per  annum  to  the 
date  of  the  order  from  the  time  when  the  debt  or  sum  was 
payable,  if  the  debt  or  sum  is  payable  by  virtue  of  a  written 
instrument  at  a  certain  time,  and,  if  payable  otherwise,  then 
from  the  time  when  a  demand  in  writing  has  been  made 
giving  the  debtor  notice  that  interest  will  be  claimed  from 
the  date  of  the  demand  until  the  time  of  payment. 
Interest  As  a  general  rule,  there  can  be  no  proof  in  bankruptcy 

rel^Bh^        ^^^  interest  accruing  due  after  the  date  of  the  receiving  order, 
order.  ^  ^^^^  Bohinson,  31  L.  J.  Bkcy.  12 ;  In  re  Summers,  13  Ch. 

T).  136;  Ex  parte  Bath,  22  Ch.  Div.  450;  Ex  parte  Ador, 
(1891)  2  Q.  B.  574. 

A  premium  covenanted  to  be  paid  in  a  mortgage  to  a 
building  society  is  not  interest.  Ex  parte  Bath,  27  Ch. 
Div.  509. 

The  Bankruptcy  Act,  1883,  enacts  in  effect  [sect.  40,  (5)] 
that  any  surplus  shall  be  applied  in  payment  of  interest  from 
the  date  of  the  receiving  order  at  the  rate  of  four  pounds 
per  centum  per  annum  on  all  debts  proved  in  the  bankruptcy. 
See  Bower  v.  Harris,  Cr.  &  Ph.  351. 
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Bule  21  of  the  Second  Schedule  to  the  Bankruptcy  Act,  Debts  payable 
1883,  provides —  time. 

A  creditor  may  prove  for  a  debt,  not  payable  when  the 
debtor  committed  an  act  of  bankruptcy,  as  if  it  were  payable 
presently,  and  may  receive  dividends  equally  with  the  other 
creditors,  deducting  only  thereout  a  rebate  of  interest  at  the 
rate  of  five  pounds  per  centum  per  annum  computed  from 
the  declaration  of  a  dividend  to  the  time  when  the  debt 
would  have  become  payable,  according  to  the  terms  on  which 
it  was  contracted. 

Where  a  debt  is  payable  at  a  future  date  with  interest  Debts  payable 
under  an  express  contract,  the  proper  course  is  to  prove  tte^^^^'^*^ 
debt  as  a  present  debt  and  apply  Bule  21  to  the  dividend 
payable  on  it,  and  then  to  value  the  liability  to  pay  interest 
and  prove  for  that  value,  dividends  on  which  will  be  payable 
without  rebate.  Ex  parte  Ador,  (1891)  2  Q.  B.  574 ;  Wallace 
V.  Universal  Automatic  Machines  Co,,  (1894)  2  Ch.  547. 

As  a  general  rule,  a  secured  creditor  has  the  right  toBight.to 
allocate  his  security  to  that  part  of  his  debt  in  respect  ofgeourityto 
which  he  has  no  right  of  proof.    Ex  parte  Hunter,  6  Ves.  94  ;^"P];°Jebt! 
Ex  parte  Johnson,  3  D.  M.  &  G.  218,  235. 

Thus,  where  a  mortgage  debt  consists  of  principal  and 
interest  at  a  rate  above  5  per  cent,  and  the  mortgagee  values 
his  security,  he  may  allocate  a  8u£Scient  part  of  the  assessed 
value  of  the  security  to  cover  the  interest  due  to  him, 
and  prove  for  the  whole  unpaid  balance  of  the  principal^  less 
only  so  much  of  the  assessed  value  as  remains  after  satisfying 
the  claim  for  interest    In  re  Fox  &  Jacobs,  (1894)  1  Q.  B.  438. 

There  is  an  exception  to  this  rule  in  the  case  of  interest 
accruing  due  after  the  date  of  the  receiving  order. 

Where  a  mortgagee  realizes  his  security,  he  must  apply  the 
proceeds  of  sale  in  reduction  of  principal  and  interest  to  the 
date  of  the  receiving  order.  He  cannot  apply  any  part  of 
the  proceeds  in  satisfaction  of  interest  after  that  date.  Ex 
parte  Bamsi>ottom,  2  Mont  &  A.  79 ;  Ex  parte  Pen/old,  4  De 
G.  &  Sm.  282 ;  Ex  parte  Labboch,  9  Jur.  N.  S.  854 ;  In  re 
Savin,  7  Ch,  760;  Quartermaine's  Case,  (1892)  1  Ch.  639; 
Boss  V.  Boss,  25  L.  B.  Ir.  362. 
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As  to  In  re  TaJhoU  (39  Ch.  D.  667),  see  Q^arteriniaine^s  Case, 
(1892)  1  Ch.  639,  649,  and  Bm  v.  Boss,  25  L.  R  Ir.  362. 

The  accruing  income  of  the  mortgaged  property  after  the 
date  of  the  receiying  order  may,  however,  be  applied  towards 
payment  of  interest  after  that  date.  Ex  parte  BamAoifamy  2 
Mont  &  A.  79 ;  Ex  parte  Penfdd,  4  De  G.  &  Sm.  282 
Quartermaine's  Case,  (1892)  1  Ch.  639,  649. 
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CHAPTER  XXVII. 

SUBROGATION. 

Where  money  is  borrowed  by  a  corporation  in  excess  of  uura  vires 
its  borrowing    powers,  the    loan  creates  no  debt,  legal  or  corporation/ 
equitable,  from  the  corporation. 

The  same  rule  applies  to  nnincorporated  building  societies*  by  uninoor- 
The  effect  of  the  Act  6  &  7  Wm.  IV.  c.  32,  is  to  fix  persons  ^^^u^' 
dealing  with;  the  society  with  notice  of  its  rules,  and  of  any 
limitation  which  they  impose    upon  the  'authority    of   its 
agents.    Chapleo  v.  Brtmsioick  Building  Society,  6  Q.  B.  Div. 
696 ;  Mwrray  v.  SeoU,  9  App.  Cas.  519,  547. 

Where  a  loan  is  ultra  vires,  a  deposit  of  title-deeds  to  secure 
it  is  ultra  vires,  and  they  may  be  recovered  by  the  depositor. 
In  re  OtMrdian  Building  Society,  23  Ch.  Div.  440. 

Money  of  a  corporation  or  society  applied  in  repayment 
of  an  ultra  vires  loan  can  be  recovered  by  them  from  the 
lender.  Blackburn  Building  Society  v.  Cunliffe,  BrooJcs  &  Co., 
29  Ch.  Div.  902. 

In  the  case  of  a  corporation,  ratification  by  all  the  cor- Ratification  of 

1^11.1.  /  .      invalid  loan. 

porators  cannot  make  a  debt  bmdmg  on  the  corporation 
which  it  could  not  validly  contract.  Ashhury  Railway 
Carriage  Co.  v.  Biche,  L.  E.  7  H.  L.  653. 

Where  the  agent  of  an  unincorporated  building  society 
borrows  in  excess  of  his  authority,  the  borrowing  cannot  be 
ratified  as  against  the  society  except  by  the  concurrence  of 
all  the  members.  Blaclcbv/m  Building  Society  v.  Cu/nliffe, 
Brooks  &  Co.,  29  Ch.  Div.  902,  910 ;  see  Chapleo  v.  Bnmsunok 
Building  Society,  6  Q.  B.  Div.  696. 

Where  an  unincorporated  building  society  borrowed  money 
ultra  vires,  and  afterwards  was  incorporated    and  acquired 


i 


236  SUBROGATION. 

borrowing  powers,  it  was  held  that  a  deposit  note  given  to 

secure  the  original  loan  was  invalid,  although  it  might  have 

been  supported  if  it  had  been  given  in  consideration  of  the 

lender  abandoning  his  claim  to  subrogation.    Ex  parte  Watson, 

21  Q.  B.  D.  301,  doubting  the  dictum  of  Wood,  V.C.,  in 

Fountaine  v.  Carmarthen  By.  Co.,  5  Eq.  316,  324. 

Right  of  Where  a  loan,  which  cannot  be  recovered  against  a  corpora- 

subrogation.      .  . 

tion  (a),  or  society  (b),  has  been  applied  in  discharging  their 
just  debts,  the  lender  is  entitled  to  stand  in  the  place  of 
the  creditors  whose  debts  have  been  paid  off,  and  has  in  equity 
the  same  rights  against  the  corporation  or  society  which  the 
original  creditors  had  at  law.  (a)  Baroness  Wenlook  v.  Biver 
Dee  Co.,  19  Q.  B.  Div.  155 ;  In  re  Lough  Neagh  Ship  Co.,  (1895) 
1 1.  R.  533.  (6)  BlaeKbum  Building  Society  v.  Cu/nliffe,  Brooks 
&  Co.,  22  Ch.  Div.  61. 
Origin  of  This  doctrine  is  based  on  the  old  cases  in  which  a  lender  to 

subrogation,  a  deserted  wife  (a),  or  infant  (t),  of  money  applied  in  paying 
for  necessaries  was  subrogated  in  equity  to  the  rights  of  those 
who  supplied  the  necessaries,  although  he  had  no  remedy  at 
law.  (a)  Harris  v.  Lee,  1  P.  W.  482 ;  leaner  v.  Morris,  3 
D.  P.  &  J.  45.  (b)  Marlow  v.  PitfeUd,  1  P.  W.  558 ;  see  also 
Ex  parte  Chippendale,  4  D.  M.  &  G.  19  ;  Li  re  Cork  &  Youghal 
By.  Co.,  4  Ch.  748 ;  In  re  National  Building  Society,  5  Ch. 
309. 

So  a  mortgagee  from  trustees  of  real  estate,  who  have  no 
power  to  mortgage,  but  only  to  sell,  is  entitled  to  be  recouped 
out  of  the  purchase-money  of  the  estate  so  much  of  his  loan  as 
is  properly  applied  in  administration.  Devaynes  v.  Bchinson, 
24  B.  86,  97. 

The  doctrine  of  subrogation  does  not  apply  unless  there  is  a 
direct  loan  to  the  corporation.    Portsea  Island  Building  Society 
V.  Barclay,  (1895)  2  Cb.  298. 
Extent  of  The  lender  is  entitled  to  stand  as  a  creditor  of  the  corpora- 

rights,  tion  in  respect  of  advances  applied,  both  in  payment  of  debts 

and  liabilities  actually  payable  by  the  corporation  at  the  date 
of  the  advances,  and  in  payment  of  debts  and  liabilities  which 
became  payable  at  dates  subsequent  to  the  advances,  with 
interest  at  4  per  cent,  from  the  respective  dates  of  such 
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application ;  but  not  in  respect  of  debts  and  liabilities  which 
were  discharged  out  of  so  mach  of  the  loan  as  was  validly 
borrowed  by  the  corporation.  Baroness  Werdoek  v.  Biver  Bee 
Co,,  19  Q.  B.  Div.  155 ;  In  re  Lough  Neagh  Ship  Co.,  (1895) 
1  I.  R.  533. 

The  lender  is  entitled  to  follow  his  money  into  a  debt  or 
liability  of  the  corporation  whether  the  pursuit  be  through 
one  or  more  hands.  Baroness  Wenlock  v.  Biver  Bee  Co.,  19 
Q.  B.  Div.  155. 

Where  the  lender  is  a  banker,  he  is  not  entitled  to  the 
benefit  of  the  rule  in  ClayUnCs  Case.  BlaMwrn  Building 
Society  v.  Cwiliffey  Broohs  d:  Co.,  22  Ch.  Div.  61. 

Where  a  corporation  had  an  unlimited  power  of  borrowing 
for  purposes  prescribed  by  statute,  and  it  applied  part  of  a 
loan,  not  to  those  purposes,  but  in  paying  off  mortgages  on  its 
property,  the  lender  was  given  a  lien  on  the  property  for  the 
amount  of  his  moneys  so  applied.  TreviUian  v.  Mayor  of 
Exeter,  5  D.  M.  &  G.  828. 

Where  part  of  the  loan  to  an  unincorporated  building 
society  lias  been  employed  in  paying  off  members  who  in  a 
winding-up  would  have  priority  as  against  other  members, 
the  lender  is  entitled  to  the  same  priority  to  the  extent  of  the 
moneys  so  employed.  Walton  v.  Edge,  10  App.  Gas.  33,  40 ; 
Blackburn  Building  Society  v.  Cu/nliffe,  BrooJcs  &  Co.,  29  Oh. 
Div.  902,  911. 

Where  a  corporation  has  applied  an  uUra  vires  loan  in 
making  advances  to  third  persons,  and  has  obtained  security 
in  respect  of  the  advances,  the  lender  is  entitled  to  the  benefit 
of  the  securities  (a),  and  he  may  hold  them  for  the  whole 
amount  expressed  to  be  secured,  though  part  was  retained  as  a 
bonus  by  the  corporation  (b).  (a)  Blackburn  Building  Society 
V.  Cmiliffe,  BrooTcs  <&  Co.,  22  Ch.  Div.  61 ;  Bkickbum  BvUding 
Society  v.  Cunliffe,  BrooJcs  <&  Co.,  29  Ch.  Div.  902.  (i)  Neaih 
Building  Society  v.  Imce,  43  Ch.  D.  158. 
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CHAPTEE  XXVni. 

THE  BIGHT  OF  THE  INCUMBBANGEB  TO  TAKE  POSSESSION. 

A.  Land. 

Legal  mort-  In  the  absence  of  an  express  proyision  that  the  mortgagor 
^^t^e  should  remain  in  possession  until  default,  a  legal  mortgagee 
pofiseesion  at  acquires  a  right  at  law  to  take  possession  or  bring  ejectment 
immediately  on  the  execution  of  the  mortgage  and  before  the 
arrival  of  the  day  fixed  for  redemption.  JDoe  d.  Boylcmee  v. 
Lightfoot,  8  M.  &  W.  553 ;  Bogera  v.  GrazArooh,  8  Q.  B.  895 ; 
Green  v.  BumSy  6  L.  B.  Ir.  173. 

Wheeler  v.  Moniefiore  (2  Q.  B.  133),  which  appears  to  be 
eomtra,  is  explained  in  Doe  d.  Pardey  y.  Day,  2  Q.  B.  147. 

He  may  maintain  ejectment  against  the  mortgagor  without 
any  previous  notice  or  demand  of  possession.    Keeck  y.  HdU, 
1  Doug.  21 ;  Jolly  y.  ArbutJmoty  4  De  G.  &  Jo.  224,  236 ;  Lows 
y.  Telfordf  1  App.  Cas.  414 ;  CHhba  y.  Cruikshanh,  L.  E.  8  C. 
P.  454. 
Covenant  not      A  mortgage  may  contain  a  covenant,  express  or  implied,  that 
defoult!  ^     ^^^  mortgagee  will  not  take  possession  till  after  default.    Such 
a  covenant,  though  not  amounting  to  a  demise,  will  be  enforced 
in  equity  by  injunction.    Doe  d.  Lyster  v.  Ooldmn,  2  Q.  B.  143. 
A  power  of  sale  given  to  a  mortgagee  after  default  does  not 
raise  an  implied  covenant  that  he  will  not  take  possession  till 
default.     Oreen  v.  Bums,  6  L.  E.  Ir.  173. 
Welsh  In  the  case  of  a  Welsh  mortgage,  the  only  right  of  the 

mortgage.       mortgagee  is  to  enter  and  hold  until  he  be  satisfied.     Orde  v. 

Heming,  1  Vern.  418 ;  BaJfe  v.  Lord,  1  D.  &  War.  480. 
Unpaid  A  vendor  of  land  is  entitled  to  retain  possession  of  the  land 

ven  or.  ^^^^  ^j^^  ^.^^  fixed  for  completion  and  until  the  purchase- 

money  is  paid.    Phillips  v.  Silvester,  8  Ch.  173. 
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An  equitable  mortgagee  cannot  bring  ejectment.    He  has  Equitable 
no  legal  right,  therefore,  to  take  possession.    His  only  remedy  '"^"^*^®* 
is  the  appointment  of  a  receiver.    Bodgens  y.  O'Donoghue^  28 
Ir.  L.  T.  E.  98 ;  GarfM  v.  AVm,  37  Ch.  D.  48. 

But  an  equitable  mortgagee  may  be  entitled  to  take  posses- 
sion by  contract  between  himself  and  his  mortgagor;  and, 
where  he  takes  possession  under  the  contract,  he  has  the  same 
right  to  receipt  of  the  rents  as  a  legal  mortgagee  who  takes 
possession  by  virtue  of  his  legal  estate. 

Thus,  where  a  puisne  mortgagee,  entitled  under  his  mortgage 
to  take  possession,  served  notice  on  the  tenants  to  pay  their 
rents  to  him,  it  was  held  that  a  judgment  obtained  against  the 
mortgagor  after  service  of  the  notice  could  not  be  enforced  by 
garnishee  proceedings  against  the  rents.  Campion  v.  Palmer, 
(1896)  2  I.  R  445. 

The  assignee  of  a  legal  mortgagee,  who  has  sub-mortgaged 
and  conveyed  away  the  legal  estate,  cannot  maintain  eject- 
ment against  the  mortgagor.  Feeha/n  v.  MandeviUe,  28  L.  B. 
Ir.  90. 

Under  sect.  44  of  the  Conveyancing  Act,  1881,  where  a  geni^^ohargea 
person  is  entitled  to  receive  out  of  any  land  or  out  of  the  *^^  **^|^m8 
income  of  any  land  any  annual  sum,  payable  half-yearly  or 
otherwise,  whether  charged  on  the  land  or  on  the  income  of 
the  land,  and  whether  by  way  of  rent-charge  or  otherwise,  not 
being  rent  incident  to  a  reversion,  if  at  any  time  the  annual 
sum  or  any  part  thereof  is  unpaid  for  forty  days  next  after  the 
time  appointed  for  any  payment  in  respect  thereoi^  then, 
although  no  legal  demand  has  been  made  for  payment  thereof, 
the  person  entitled  to  receive  the  annual  sum  may  enter  into 
possession  of,  and  hold  the  land  charged  or  any  part  thereof, 
and  take  the  income  thereof,  until  thereby  or  otherwise  the 
annual  suin  and  all  arrears  thereof  due  at  the  time  of  his  entry, 
or  afterwards  becoming  due  during  his  continuance  in  posses- 
sion, and  all  costs  and  expenses  occasioned  by  non-payment 
of  the  annual  sum,  are  fully  paid ;  and  such  possession  when 
taken  shall  be  without  impeachment  of  waste. 

This  power  exists  only  where  the  instrument  under  which 
the  annual  sum  arises  comes  into  operation  after  the  31st  of 
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December,  1881,  and  may  be  negatived  or  restricted  by  that 
instrument. 

Where  a  receiver  has  been  appointed  at  the  instance  of  a 
puisne  mortgagee,  the  Court  will  withdraw  him  upon  the 
requisition  of  a  prior  mortgagee  who  desires  to  go  into  i)osses- 
sion.    Lomgton  v.  Lanffton,  7  D.  M.  &  G.  30. 

Where  a  receiver  has  been  appointed  in  an  action,  without 
prejudice  to  the  rights  of  any  prior  incumbrancers,  and  has 
wrongfully  taken  possession  of  the  mortgaged  property,  a 
prior  mortgagor  who  wishes  to  take  possession  should  apply 
in  the  action  in  which  the  receiver  W8ts  appointed  for  an  order 
directing  him  to  withdraw,  and  should  not  bring  a  fresh  action 
against  the  receiver.    Searle  y.  Choat,  25  Ch.  Div.  723. 

A  mortgagee,  who  takes  his  mortgage  with  notice  that  the 
mortgaged  property  is  devoted  to  particular  objects,  is  bound 
by  acts  done  by  the  mortgagor  in  accordance  with  these  objects. 
Kg.  a  mortgagee  of  a  burial-ground  cannot  interfere  with 
rights  of  burial,  whether  temporary  or  permanent,  acquired 
under  the  mortgagors.    Mordand  v.  Biehardson,  24  B.  35. 

The  mortgagee  is  entitled  to  the  rents  and  profits  of  the 
mortgaged  property  accruing  due  from  the  time  of  his  entry 
into  possession.  Coekbum  v.  Edtmrds,  18  Ch.  Div.  449, 
457. 

Where  a  tenancy  is  created  by  lease  under  seal  before  the 
mortgage,  the  mortgagee  becomes  by  the  mortgage  assignee 
of  the  reversion,  and  can  sue  for  rent  due  at  the  commence- 
ment of  the  action.  Bvrrowes  v.  Oradin,  1  D.  &  L.  213; 
Wyse  V.  Myers,  4  Jr.  C.  L.  101. 

A  mortgagee  taking  possession  is  not  bound  by  a  collateral 
agreement  between  his  mortgagor  and  a  tenant  under  a  lease 
created  before  the  mortgage,  authorizing  the  tenant  to  remove 
tenants'  fixtures  after  the  expiration  of  the  lease.  Thomas  v. 
Jemmgs,  12  T.  L.  R.  637. 

Where  the  tenant  holds  under  a  lease  made  before  the 
mortgage,  it  is  provided  by  4  Anne,  c.  16,  s.  10,  that  the  tenant 
shall  not  be  prejudiced  or  damaged  by  payment  of  any  rent 
to  the  mortgagor,  or  by  breach  of  any  condition  for  non- 
payment of  rent,  before  notice  shall  be  given  to  him  of  such 
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mortgage  by  the  mortgagee.    As  to  what  notice  is  required, 
see  Cook  v.  Guerra,  L.  R  7  C.  P.  132. 

In  the  case  of  rents  issuing  out  of  land,  the  mortgagee  on  Reute 
entering  into  possession  is  entitled  to  rents  then  accrned  due 
but  not  paid  over.  Pope  v.  Biggs,  9  B.  &  C.  245 ;  Rogers  v. 
Humphreys,  4  Ad.  &  E.  299 ;  Anderson  v.  Butler's  Wharf  Co,, 
48  L.  J.  Ch.  824.  See,  however,  Busden  v.  Pope,  L.  R  3  Ex. 
269,  275. 

This  role  does  not  apply  to  sums  receivable  by  wharfingers 
for  warehousing  goods,  although  called  rents  in  an  Act  of 
Parliament  and  recoverable  by  distress  and  sale.  Anderson 
V.  Butler's  Wharf  Co.,  48  L.  J.  Ch.  824. 

Where  the  tenant  has  paid  in  advance  on  account  of  rent  Rent  paid 
due  for  a  period,  in  the  course  of  which  notice  is  given  by  the 
mortgagee,  the  prepayment  is  good  as  to  so  much  of  the  rent 
as  accrued  due  before  notice  was  given,  but  bad  as  to  the 
remainder.  Be  Nicholls  v.  Saunders,  L.  R  5  C.  P.  789 ;  Cook 
V.  Ouerra,  L.  R  7  C.  P.  132. 

In  the  case  of  tenancies  created  after  the  mortgage,  and  not  Tenancios 
binding  on  the  mortgagee  by  virtue  of  the  Conveyancing  Act  the  mortgage 
or  under  a  power  in  the  mortgage,  the  mortgagee  may  at 
any  time  maintain  ejectment  against  the  tenant  without  any 
previous  demand  of  possession,  and  treat  him  as  a  mere  tort- 
feasor, and  the  tenant  cannot  maintain  trespass  against  the 
mortgagee  for  entering.  Otbbs  v.  Cruikshank,  L.  R  8  C.  P. 
454 ;  Lotus  v.  Telford,  1  App.  Cas.  414, 42G ;  Corbett  v.  Plowden, 
25  Ch.  Div.  678. 

The  mortgagee  cannot,  however,  distrain  upon,  or  bring  an 
action  for  rent  against  tenants  holding  under  toDancies  created 
subsequently  to  the  mortgage.  Rogers  v.  Humphreys,  4  Ad. 
&  E.  299,  313 ;  Evans  v.  Elliot,  9  A.  &  E.  342 ;  Burrowes  v. 
Oradin,  1  D.  &  L.  213. 

And  under  the  old  law,  he  could  not  maintain  an  action 
for  use  and  occupation  against  them  without  previously  bring- 
ing ejectment,  as  such  an  action  was  an  action  of  trespass,  and 
therefore  based  on  an  interference  with  possession.  Turner  y. 
Cam>eron*s  Steam  Coal  Co.,  5  Ex.  932;  Litchfield  y.  Beady,  5 
Ex.  939 ;  Wyse  v.  Myers,  4  Ir.  C.  L.  101. 
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But  now,  by  virtue  of  Order  XVIIL,  r.  2,  he  may  join  a 
claim  for  mesne  profits  with  an  action  for  recovery  of  posses- 
sion.   Dunlop  V.  Macedo,  8  T.  L.  K.  43. 

The  Tenant's  Compensation  Act,  1890  (53  &  54  Vict,  c,  57), 
gives,  in  effect,  to  a  tenant  under  a  tenancy  not  binding  on 
the  mortgagee  the  right  to  compensation  for  crops,  improve- 
ments, tillages,  etc.,  as  against  the  mortgagee  taking  posses- 
sion which  he  has  or  would  have  against  the  mortgagor  under 
the  Agricultural  Holdings  Act,  1883,  the  Allotments  and 
Cottage  Gardens  Compensation  for  Crops  Act,  1887,  or  the 
custom  of  the  country. 

The  amount  due  to  the  tenant  for  compensation  and  costs 
may  be  set  off  against  his  rent.  A  tenant  from  year  to  year, 
or  for  a  term  of  years  not  exceeding  twenty-one  at  a  rack 
rent,  cannot  be  deprived  of  possession  by  the  mortgagee  unless 
after  six  months'  notice  in  writing ;  and,  if  he  is  so  deprived, 
he  is  entitled  to  compensation  for  his  crops  and  for  unex- 
hausted improvements. 

Where  a  mortgagee  took  a  conveyance  of  the  equity  of 
redemption  with  notice  of  a  lease  made  by  the  mortgagor, 
and  without  doing  anything  to  preserve  his  rights  under  the 
mortgage,  it  was  held  that  lie  was  bound  by  the  lease.  Smith 
V.  Phillips,  1  Kee.  694;  O'Loughlin  v.  Fitzgerald,  I.  R.  7 
Eq.  483. 

Where  a  mortgagor  enters  into  an  agreement  for  a  lease, 
the  mortgagee  may  before  entering  adopt  the  lease  and  obtain 
specific  performance  against  the  tenant.  Corbett  v.  Plowden, 
25  Ch.  Div.  678. 

The  mere  fact  that  the  mortgagor  submits  the  rental  of 
tenancies  to  the  mortgagee,  who  raises  no  objection,  does  not 
create  a  tenancy  as  against  the  mortgagee.  In  re  0*Bourke*8 
Estate,  23  L.  R.  Jr.  497. 

Receipt  of  rents  by  a  receiver  in  a  foreclosure  action  does 
not  create  a  new  tenancy  between  the  mortgagee  and  the 
tenant.    In  re  O'Bourlce's  Estate,  23  L.  R.  Jr.  497. 

Where  a  mortgagee  intervenes  by  virtue  of  his  paramount 
title  and  claims  rent,  which  he  has  a  right  to  do  without 
setting  up  any  lease  whatever,  the  rent,  if  paid,  will  be  the 
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previously  existing  rent  under  a  new  tenancy  from  year  to 
year  under  the  mortgagee.  CorbeU  v.  Plowderi,  25  Ch.  Div. 
678. 

Where  the  mortgagee  claims  to  receive  the  rent  as  agent  of 
the  mortgagor,  payment  by  the  tenant  is  evidence  of  consent 
to  the  continuance  of  the  old  tenancy.  Partington  v.  Wood- 
cock, 6  Ad.  &  E.  690,  695 ;  Wyse  v.  Myers,  4  Ir.  C.  L.  101 ; 
Corhett  v.  Plowden,  supra;  In  re  O'BourJce's  Estate,  23  L.  R. 
Ir.  497. 

But  the  mortgagee  cannot  by  the  mere  fact  of  giving  the 
mortgagor's  tenant  a  notice  cause  him  to  hold  of  the  mort- 
gagee. There  must  be  a  consent  by  the  tenant  to  hold  of  the 
mortgagee;  and  the  mere  continuance  in  possession  of  the 
tenant  is  not  evidence  of  such  consent.  Evans  v.  Elliot,  9 
A.  &  E.  342 ;  Wilton  v.  Dunn,  17  Q.  B.  294 ;  Towerson  v. 
Jackson,  (1891)  2  Q.  B.  484,  overruling,  so  far  as  contra. 
Brown  v.  Storey,  1  M.  &  G.  117;  see  Wyse  v.  Myers,  4  Ir. 
C.  L.  101. 

AJthough  a  mortgagee  is  not  entitled  to  an  account  of  back  Rents 
rents  against  the  mortgagor  in  possession,  he  is  entitled  to  I^^Mtrators. 
rents  which  he   has  been  prevented  from  receiving  by  the 
act  of  the  Court.    Thus,  he  is  entitled  to  rents  received  by 
sequestrators,  which  are  in  custodia  legis.     Walker  v.  Bell,  2 
Madd.  21 ;  see  Tatham  v.  Parker,  1  Sm.  &  G.  506. 

The  same  rule,  perhaps,  applies  where  a  receiver  is  appointed  Rents 
in  an  action  to  ascertain  the  incumbrancers  on  a  particular  ^lyer  in 
property  and  their  priorities,  or  to  settle  a  dispute  as  to  title*  ^^  *^*^^ 
In  re  Hoare,  (1892)  3  Ch.  94, 103. 

But  where  a  receiver  is  appointed  in  an  action  to  administer 
the  trusts  of  the  mortgagor's  will,  or  of  a  settlement  under 
which  he  is  tenant  for  life,  then,  although  the  receiver  is 
directed  to  keep  down  the  interest  on  incumbrances,  his  pos- 
session will  be  the  possession  of  the  mortgagor;  and  the 
mortgagee  can  only  take  possession  and  entitle  himself  to  the 
accruing  rents  by  getting  the  receiver  discharged.  Bertie  v. 
Lord  Abingdon,  3  Mer.  560,  567 ;  Qredey  v.  Adderley,  1  Sw. 
573 ;  Tliomas  v.  Brigstocke,  4  Buss.  64 ;  Flight  v.  Camac,  25 
L.  J.  Ch.  654 ;  In  re  Hoare,  (1892)  3  Ch.  94,  not  following 
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Ddany  v.  Mamfield,  1  Hog.  234 ;  In  re  Lands  Secu/ritiea  Co., 
13  Mews'  Rep.  48. 
Growing  A  mortgagee  taking  possession  is  entitled  to  the  growing 

^P"-  crops.    Bagndll  v.    VUlar,  12  Cii.  D.  812;    Be  Gordon,  61 

L.  T.  299. 

A  mortgagee  in  possession  who  lets  the  property  to  the 
mortgagor  may  distrain  for  the  rent.  Dawson  v.  Johnson,  1 
F.  &  F.  656. 
Conveynncing  The  Conveyancing  Act,  1881,  sect.  18,  empowers  a  mortgagee 
f .  \s.  '  of  land  while  in  possession,  as  against  all  prior  incumbrancers, 
if  any,  and  as  against  the  mortgagor,  to  make  from  time  to 
time  the  leases  mentioned  in  the  section. 

The  power  may  be  abridged  or  negatived  by  the  expression 
of  a  contrary  intention  by  the  mortgagor  and  mortgagee  in 
the  mortgage  deed  or  otherwise  in  writing  [sect.  18,  (13)] ;  it 
may  be  varied  or  extended  by  the  mortgage  deed  [sect  18, 
(14)] ;  it  is  only  implied  in  a  mortgage  made  after  the  31st 
of  December,  1881,  but  may  by  agreement  in  writing  between 
mortgagor  and  mortgagee  be  included  in  a  mortgage  made 
before  that  date  [sect.  18,  (15)]. 

In  cases  not  within  the  Conveyancing  Act  or  governed  by 
a  power,  a  lease  granted  by  the  mortgagee  in  possession  with- 
out  the  concurrence  of  the  mortgagor  cannot,  after  redemption, 
stand  good  as  against  the  mortgagor.  Hence,  specific  per- 
formance will  not  be  enforced  of  an  agreement  by  a  mortgagee 
to  grant  a  lease,  where  the  mortgagor  refuses  to  concur. 
FranklinsM  v.  Ball,  10  Jur.  N.  S.  606 ;  33  B.  560. 
Timber.  Among  the  powers  conferred  on  mortgagees,  where  the 

mortgage  is  made  by  deed  after  31st  December,  1881,  by  sect. 
19  of  the  Conveyancing  Act,  1881,  is  [sect.  19,  (1),  (iv.)]  "  a 
power,  while  the  mortgagee  is  in  possession,  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to  contract  for  any  such 
cutting  and  sale,  to  be  completed  within  any  time  not  ex- 
ceeding twelve  months  from  the  making  of  the  contract." 

This  power  may  be  varied  or  extended  by  the  mortgage  deed 
[19,  (2)],  and  applies  only  so  far  as  a  contrary  intention  is  not 
.  expressed  in  the  deed  [19,  (3)]. 
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In  cases  not  within  this  section,  the  mortgagee  is  only  en-  Minea  and 
titled  to  dispose  of  part  of  the  inheritance,  i.e,  by  cutting 
timber,  working  mines,  if  his  security  is  insufiScient ;  otherwise, 
he  will  be  restrained  by  injunction.  Farrant  v.  Lovel,  3  Atk. 
723  ;  Thomeyeroft  v.  Crockett,  16  Sim.  445  ;  2  H.  L.  C.  239  ; 
Millett  V.  Davey,  31  B.  470. 

As  to  the  mortgagee's  right  with  respect  to  mines  or  quarries 
opened  and  worked  by  the  mortgagor  while  in  possession,  see 
Elias  V.  Snotodon  Slate  Quarries  Co,,  4  App.  Cas.  454,  460. 

A  mortgagee  cannot  present  to  a  living,  though  he  be  in  Presentation 
possession,  though  there  be  no  other  security  than  the  ad- 
vowson,  and  though  the  mortgagor  neglects  to  pay  the  interest. 
The  presentation  is  a  profit  arising  from  the  mortgaged  estate, 
for  which  the  mortgagee  cannot  give  credit  in  account  upon  a 
redemption.  Amhurst  v.  Bawling,  2  Vem.  401 ;  Mackenzie  v. 
Bobinaon,  3  Atk.  559  ;  Gvhbins  v.  Creed,  2  Sch.  &  L.  214,  218  ; 
see  Welch  v.  Bishop  of  Peterborough,  15  Q.  B.  D.  432. 

A  mortgagee  in  possession  of  a  business  may  carry  it  on  for  Mortgagee 
a  reasonable  time  to  enable  him  to  sell  it  as  a  going  concern,  ^    ^  ^^^ 
and  may  use  the  name  of  the  mortgagor's  firm.    Cook  v. 
Thomas,  24  W.  E.  427. 

Where  the  mortgagee  of  a  business  takes  possession,  his 
entry  amounts  to  a  dismissal  of  the  servants  of  the  business  ; 
and  a  servant  who  is  entitled  to  notice  has  a  right  of  action 
against  the  mortgagor.  Beid  v.  Explosives  Co.,  19  Q.  B.  Div. 
264. 

B.  Ships. 

The  first  mortgagee  of  a  ship  can  take  possession,  (1)  after  Pint  mort- 
default  has  been  made  in  payment  of  any  principal  or  interest,  entitled 
or  (2)  if  his  security  is  being  impaired.     Cathcart,  1  A.  &  E.  ^j^gion. 
314 ;  Wilkes  v.  Saunion,  7  Ch.  D.  188 ;  Blanche,  6  Asp.  272. 

A  second  or  subsequent  mortgagee  of  a  ship  has  no  legal  Puisne 
right  to  take  possession  ;  but  he  may  obtain  a  receiver.  Liver-  cannot  take 
pool  Marine  Credit  Co.  v.  Wilson,  7  Ch.  507  ;  Keith  v.  Burrows,  P^^^ession. 
1  C.  P.  D.  722,  736. 

A  mortgagee  of  a  ship,  with  notice  that  the  vessel  has  Oontraota 
been  chartered  for  a  particular  voyage,  will  be  restrained  by  ^^gage.  ^ 
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injunotion  from  using  his  powers  as  mortgagee  to  interfere  with 
the  completion  of  the  contract ;  he  will  not  be  restrained  where 
the  mortgagor  has  shown  himself  unable  to  fulfil  the  terms 
of  the  contract.  De  Mattos  v.  Oibson,  1  J.  &  H.  79 ;  4  De  G.  & 
Jo.  276. 

A  mortgagee,  who  took  his  mortgage  shortly  after  the 

registration  of  the  ship,  was  held  entitled  to  sell  it  free  from 

the  obligations  of  a  contract  entered  into  by  the  mortgagor 

while  the  ship  was  building,  which  affected  its  user  for  a  number 

of  years,  and  of  which  the  mortgagee  had  no  notice.    Celtic 

King,  (1894)  P.  175. 

Contracts  The  mortgagee  taking  possession  is  subject  to  the  burden, 

mortgage.       ^^^  entitled  to  the  benefit  of  contracts  validly  entered  into  by 

the  mortgagor,  and  will  be  restrained  by  injunction  from  acting 

inconsistently  with  them.     Collins  v.  Lamport,  4  D.  J.  &  S. 

500 ;  Johnson  v.  Boyal  Mail  Steam  Packet  Co.,  L.  R.  3  C.  P.  38 ; 

Cory  V.  Stewart,  2  T.  L.  E.  508. 

Paymentg  by       A  mortgagee  who,  in  order  to  get  possession,  is  compelled 

under  to  pay  wages  in  arrear  which  charterers  were  bound  by  con- 

compulsion.     ^^^^  ^^  ^^^  ^^^^  ^^  ^  mortgagee  of  forty-eight  sixty-fourths 

who,  in  order  to  get  possession  jointly  with  the  owners  of  the 
remaining  sixteen  sixty-fourths,  is  compelled  to  pay  master's 
disbursements  which  they  were  liable  to  pay  (6),  can  recover 
the  amount  from  the  persons  primarily  liable,     (a)  Johnson  v. 
Boyal  Mail  Steam  Packet  Co.,  L.  E.  3  0.  P.  38 ;  (b)  Orchis,  15 
P.  Div.  38. 
Mortgagee  in       The  mortgagee  has  no  right  to  earnings  of  the  ship  before 
entitled  to      he  takes  possession.     He  is  entitled  to  all  earnings  after  he 
reight.  takes  possession.     Chinnery  v.  BlacTchwme,  1  H.  Bl.  117  n. ; 

Kersmll  v.  Bishop,  2  C.  &  J.  529 ;  Gardner  v.  Cazenove,  1  H. 
&  N.  423 ;  Willis  v.  Palm^,  7  C.  B.  N.  S.  340 ;  Brown  v. 
Tanner,  3  Ch.  597 ;  Liverpool  Marine  Credit  Co,  v.  Wilson,  7 
Ch.  507 ;  Keith  v.  Burrows,  2  App.  Cas.  636,  645. 

The  mortgagee  of  a  majority  of  shares  in  a  ship,  on  taking 

possession,  becomes  entitled  to  demand  the  whole  of  the  freight 

due  from  the  receivers  of  the  cargo.    Japp  v.  Campbell,  57 

L.  J.  Q.  B.  79. 

An  ordinary  mortgage  of  a  ship  does  not  carry  with  it  an 
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assignment  of  the  freight.  The  right  of  the  mortgagee  in 
possession  to  freight  arises  from  his  ownership.  Keith  v. 
Burrawsy  2  App.  Cas.  636 ;  Bmwell  Tower,  72  L.  T.  664 

Where  the  mortgagee  cannot  take  physical  possession,  it  is  Constructive 
sufiRcient  if  he  does  anything  else  which  indicates  a  clear  ^gg^f^^^jj 
intention  to  assume  the  rights  of  ownership,  e,g.  gives  notice 
to  the  charterer  to  pay  the  freight  to  him.  Goto  v.  Irving^  5 
De  a.  &  Sm.  210 ;  Busden  v.  Pope,  L.  E.  3  Ex.  269  ;  Wilson 
V.  Wihon,  14  Eq.  32  ;  BeynoriY.  Oodden,  3  Ex.  D.  263  ;  Benwell 
Tower,  72  L.  T.  664. 

He  is  entitled  to  the  freight,  if  he  takes  possession  after 
it  is  due  and  before  it  is  actusdly  paid.  Bv,9derb  v.  Pope,  L.  B. 
3  Ex.  269. 

He  is  entitled  to  the  freight  accruing  at  the  end  of  a  voyage, 
if  he  takes  possession  before  the  whole  of  the  cargo  has  been 
delivered.  Goto  v.  Irmng,  5  De  G.  &  Sm.  210;  Brown  v. 
Tanner,  L.  R.  3  Ch.  597. 

Freight  is  not  apportionable.  The  mortgagee,  therefore.  Mortgagee 
taking  possession  before  the  freight  is  due  is  entitled  to  the  ^h*ole^freight. 
whole  freight  accruing  due,  which  will  be,  where  the  charter- 
party  specifies  the  rate,  the  amount  specified,  and  where  no 
rate  is  specified,  the  amount  due  on  a  quantwn  meruit  for  the 
whole  voyage.  Gumm  v.  Tyrie,  4  B.  &  S.  680 ;  6  B.  &  S.  298 ; 
Keith  V.  Burrows,  2  App.  C«w.  636,  646. 

But  where  the  mortgagor's  own  property  is  on  board,  and  Mortgagee 
consequently  there  is  nothing  to  be  paid  for  freight,  or  where  ^q^Zum^ 
the  charter  party  provides  for  a  merely  nominal  freight,  the  '»^*^'^' 
fact  of  the  mortgagee  taking  possession  does  not  create  a 
contract  to  pay  freight  on  a  quantum  meruit,  either  for  .the 
whole  voyage,  or  for  the  part  during  which  the  mortgagee 
is  in  possession.     Keith  v.  Burrows,  2  App.  Cas.  636. 

Freight  cannot  be  assigned  as  against  a  prior  mortgagee  Freight 
of  the  ship.     Gato  v.  Irving,  5  De  G.  &  Sm.  210 ;  Dchhyn  v.  assigned  as 
Gomerferd,  10  Ir.  Ch.  327 ;  Brcywn  v.  Tanner,  L.  K.  3  Ch.  597 ;  ^Sge^""' 
Tanner  v.  Phillips,  42  L.  J.  Ch.  125;  Keith  v.  Burrows,  2 
C.  P.  Div.  163, 172. 

A  fortiori,  persons  who  have  merely  a  personal  claim  against 
the  captain  and  ship's  husband,  cannot  claim  a  right  to  freight 
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as  against  the  mortgagee.    Japp  v.  Campbell^  57  L.   J.  Q. 

B.  79. 

But  an  equitable  mortgagee  of  a  ship,  who  obtains  the 
appointment  of  a  receiver,  does  not  thereby  entitle  himself 
to  freight  as  against  an  assignee.  Ward  y.  Boycd  Exchange 
Shipping  Co.,  6  Asp.  239. 

A  mortgagee  receiving  the  freigl)t  due  under  a  charter- 
party  must  pay  the  master  expenses  reasonably  incurred  by 
him  in  putting  the  vessel  in  a  condition  to  earn  the  freight. 
Bristow  V.  Whitmore,  Joh.  96 ;  4  De  G.  &  Jo.  325 ;  9  H.  L. 

C.  391. 

Mortgagee      .  ^  mortgagee  taking  possession  ought  to  sell  as  soon  as 
ship.  possible ;  but  he  is  not  bound  to  sell  immediately,  and  until 

sale  he  has  the  right,  prudently  and  properly,  and  exercising 
the  sound  discretion  which  a  prudent  owner  would  exercise, 
to  employ  the  ship  at  the  risk  of  the  mortgagor.  Ev/ropean  & 
Australian  Boyal  Mail  Co,  v.  Boyal  Mail  Steam  Packet  Co.^ 
4  K.  &  J.  676  ;  Marriott  v.  Anchor  Beversionary  Co.,  3  D.  F.  & 
J.  177. 

Where  a  mortgagee  took  possession  of  a  ship  by  putting 
a  man  on  board  and  giving  notice  to  the  master,  and  the 
master,  by  order  of  the  mortgagor,  took  the  ship  to  sea  with 
the  man  in  possession  on  board,  the  master  was  held  not  to 
be  entitled,  as  against  the  mortgagee,  either  to  wages  accruing 
after  the  mortgagee  took  possession,  or  to  compensation  for 
wrongful  dismissal.    Fairport,  10  P.  D.  13. 

C.  Personal  Chattels. 

BiUs  of  Sale        The  Bills  of  Sale  Act,  1882,  provides — 

Act,  1882,  ^cX.  7.  Personal  chattels  assigned  under  a  bill  of  sale  shall 

not  be  liable  to  be  seized  or  taken  possession  of  by  the  grantee 

for  any  other  than  the  following  causes : — 

(1)  If  the  grantor  shall  make  default  in  payment  of  the 
sum  or  sums  of  money  thereby  secured  at  the  time  therein 
provided  for  payment,  or  in  the  performance  of  any  covenant 
or  agreement  contained  in  the  bill  of  sale  and  necessary  for 
maintaining  the  security ; 

(2)  If  the  grantor  shall  become  a  bankrupt  or  suffer  the 
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said  goods  or  any  of  them  to  be  distrained  for  rent,  rates, 
or  taxes ; 

(3)  If  the  grantor  shall  fraudulently  either  remove  or  suffer 
the  said  goods  or  any  of  them  to  be  removed  from  the  premises ; 

(4)  If  the  grantor  shall  not,  without  reasonable  excuse,  upon 
demand  in  writing  by  the  grantee,  produce  to  him  his  last 
receipts  for  rent,  rates,  and  taxes ; 

(5)  If  execution  shall  have  been  levied  against  the  goods 
of  the  grantor  under  any  judgment  at  law. 

Tiie  proviso  at  the  end  of  the  section  is  set  out,  p.  350. 

As  to  the  meaning  of  ''without  reasonable  excuse/'  see 
Ex  parte  Cotton,  11  Q.  B.  D.  301. 

Sect.  13.  All  personal  chattels  seized,  or  of  which  possession  S.  is. 
is  taken  after  the  commencement  of  this  Act,  under  or  by 
virtue  of  any  bill  of  sale  (whether  registered  before  or  after 
the  commencement  of  this  Act),  shall  remain  on  the  premises 
where  they  were  so  seized  or  so  taken  possession  of,  and  shall 
not  be  removed  or  sold  until  after  the  expiration  of  five  clear 
days  from  the  day  they  were  so  seized  or  so  taken  pos- 
session of. 

As  to  the  right  to  relief  within  the  five  days,  see  Ex  parte 
Cotton,  11  Q.  B.  D.  301. 

As  to  the  right  after  the  expiration  of  the  five  days,  see 
Johnson  v.  Diprose,  (1893)  1  Q.  B.  512 ;  In  re  Wood,  (1894)  1 
Q.  B.  605. 

Sect  13  is  for  the  benefit  of  grantors  only,  and  does  not 
give  third  parties  a  right  of  action  if  goods  are  removed  before 
the  expiration  of  the  five  days.  Lane  v.  Tyler,  56  L.  J.  Q.  B. 
461 ;  Tomlinson  v.  Consolidated  Credit  Corporation,  24  Q.  B. 
Div.  135. 

Where  goods  liable  to  be  seized  are  taken  possession  of  in 
a  public  highway,  they  may  be  removed  to  a  proper  place  of 
keeping.     0*Neil  v.  City  Finance  Co.,  17  Q.  B.  D.  234. 

Sects.  7  and  13  give  an  implied  power  to  seize,  which 
renders  it  unnecessary  to  insert  an  express  power  in  the  bill  of 
s^le,    In  re  Morritt,  18  Q.  B,  Div.  222,  241. 
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CHAPTEE  XXIX. 

REGEIYER  APPOINTED  BY  THE  COURT. 

Jndioatnro     The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  enacts— 

8. 25,  (8).'  Sect.  25,  (8).  A  mandamus  or  an  injunction  may  be  granted 

or  a  receiver  appointed  by  an  interlocutory  order  of  the  Court 
in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just 
or  convenient  that  such  order  should  be  made ;  and  any  such 
order  may  be  made  either  unconditionally  or  upon  such  tennis 
and  conditions  as  the  Court  shall  think  just. 

The  question,  how  far  this  section  has  enlarged  the  jurisdic- 
tion of  the  Court,  was  considered  in  Manchester  &  Liverpool 
District  Banking  Co,  v.  ParJcinson,  22  Q.  B.  Div.  173 ;  Holmes 
V.  MiUagCj  (1893)  1  Q.  B.  551 ;  Harris  v.  Beauchamp  Bros.^ 
(1894)  1  Q.  B.  801. 

Interlocutory  Interlocutory  order  means  an  order  other  than  an  order 
made  by  way  of  final  judgment  at  the  hearing  of  a  cause. 
Smith  V.  Comll,  6  Q.  B.  Div.  75. 

A  receiver  may  be  appointed  in  an  action  commenced  by 
originating  summons.  Gee  v.  Bell,  35  Ch.  D.  160 ;  In  re  Franckcy 
57  L.  J.  Ch.  437. 

A  receiver  will  not  be  appointed  after  judgment  for  fore- 
closure absolute.     Wills  v.  Liiff,  38  Ch.  D.  197. 

Action  to  In  an  action  to  enforce  a  vendor's  lien  on  land,  a  receiver 

enforce 

vendor'!  lien,  of  the  rents  and  profits  will  be  appointed  after  (a),  bat  not 
before  (6),  judgment  (a)  Munns  v.  IsU  of  Wight  By.  Co.y  5 
Ch.  414 ;  (b)  Latimer  v.  Ayleimry  &  Buckingham  By.  Co.,  9 
Ch.  Div.  385. 

Ex  parte  applications  for  a  receiver  ought  not  to  be  granted, 
even  after  judgment,  except  in  case  of  emergency.  Lucas  v. 
Harris,  18  Q.  B.  Div.  127, 134 ;  see  Minted'  v.  Kent  and  General 
Lcmd  Society,  72  L.  T.  186. 
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Before  the  Judicature  Act,  the  Court  never  granted  a  Formerly, 
reoeiver  on  the  application  of  a  person  who  had  a  legal  right  ^ee^ot " 
to  possession.    It  therefore  never  granted  a  receiver  at  the  ®g^*!^^  ^ 
instance  of  a  legal  mortgagee.    Bemey  v.  Sewell,  1  J.  &  W. 
647 ;  AeMand  v.  Gravener,  31  B.  482 ;  Sdlory  v.  Leaver,  9  Eq. 
22,  25 ;  In  re  Pope,  17  Q.  B.  Div.  743,  749. 

A  mortgagee  of  tolls  was,  however,  held  entitled  toa  receiver.  Mortgagee 
although  the  mortgagee  might  have  recovered  possession  at 
law.  Knapp  v.  Williams,  4  Vea  430  n. ;  Dumville  v.  Ash- 
brooke,  3  Buss.  98  n. ;  OHkons  v.  Fletcher ,  cit.  11  Ha.  251 ; 
Lcyrd  Cretve  v.  Edleston,  1  De  G.  &  Jo.  93, 109  ;  De  Winton  v. 
Mayor  of  Brecon,  28  L.  J.  Ch.  598 ;  see  Seton,  650. 

A  legal  mortgagee  may  now  obtain  the  appointment  of  a  Legal  mort- 
receiver.    Pease  v.  Fletcher,  1  Ch.  D.  273 ;  Anglo-Italian  Bank  now  obtain 
V.  DavieB,  9  Ch.  Div.  275,  293 ;  In  re  Pope,  17  Q.  B.  Div.  '^^^''^'• 
743,  749. 

The  fact  that  a  mortirafi:ee  has  taken  possession  does  not  of  Mortgagee  in 

.  m*  poeseasion 

itself  disentitle  him  to  have  a  receiver  appointed.     Tillett  v.  may  have 
Nixm,  25  Ch.  D.  238 ;  Mason  v.  Westoly,  32  Ch.  D.  206 ;  In  '^'^®'- 
re  Prytherch,  42  Ch.  D.  590,  598  ;  County  of  Gloucester  Bank 
V.  Budry  Merthyr  Colliery  Co.,  (1895)  1  Ch.  629. 

Where  a  prior  mortgagee  is  not  in  possession  and  declines  Beoeiver 
to  take  possession,  a  receiver  will  be  appointed  at  the  instance  of  puisne 
of  a  puisne  mortgagee,  without  prejudice  to  the  right  of  the  "^^^*s*&^' 
prior  mortgagee  to  take  possession.    Newman  v.  N&ioman,  2  B. 
C.  C.  92  n. ;  Bryan  v.  Cormick,  1  Cox,  422 ;  Dalmer  v.  Bash- 
wood,  2  Cox,  378 ;  Davis  v.  Buke  of  Marlborough,  2  Sw.  108, 
137,  165  ;  Bemey  v.  Sewell,  1  J.  &  W.  647 ;  Tanfield  v.  Irvine, 

2  Buss.  149 ;  Rhodes  v.  Lord  Mostyn,  17  Jur.  1007  ;  Liverpool 
Marine  Credit  Co.  v.  Wilson,  7  Ch.  507,  511 ;  Underhay  v. 
Bead,  20  Q.  B.  Div.  209, 218 ;  Cadogan  v.  Lyric  Theatre,  (1894) 

3  Ch.  338. 

But  a  receiver  will  not  be  appointed  at  the  instance  of  a  Reoeiver  not 
puisne  mortgagee  as  against  a  prior  mortgagee  who  is  in  pos-  a^nst  pri?r 
session,  unless  the  prior  mortgagee  is  paid  off  or  refuses  to  ^Ss^^^  ^" 
accept  what  is  due  to  him.    QtuirreU  v.  Beckford,  13  Ves.  377 ; 
Codrington  v.  Parker,  16  Ves.  469 ;  Bemey  v.  Sewell,  1  J.  & 
W.  647 ;  Hiles  v.  Moore,  15  B.  175. 
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Right  to  An  equitable  mortgagee,  whose  interest  is  in  arrear,  has  a 

interest  in       prima  facte  right  to  a  receiver.     Strong  v.  Carlyle  PresB, 

arrear.  ^jg^g^  j  qj^    268. 

A  debenture-holder,  whose  interest  is  in  arrear,  is  entitled 
to  a  receiver,  although  the   principal  is  not  yet  payable. 
Bisstll  V.  Bradford  Tramways  Co.,  (1891)  W.  N.  51. 
Right  to  A  receiver  may  be  appointed  at  the  instance  of  equitable 

receiver  where  \  %  -,    -,  ... 

security  is      mortgagees,  e.g.  debenture-holders,  if  their    security  is  m 
in  jeopar  y.    j^pi^yjy^  although  the  principal  is  not  due,  and  no  interest 

in  arrear.  Wildy  v.  MtdrHants  By.  Co.,  16  W.  R  409; 
MeMahon  v.  North  Kent  Ironworks  Co.,  (1891)  2  Ch.  148 ; 
Edwards  v.  Standard  Boiling  Stock  Syndicate,  (1893)  1  Ch. 
574  ;  Thorn  v.  Nine  Beefs,  Limited,  67  L.  T.  93. 
Companies  The  Companies  Clauses  Consolidation  Act,  1845,  (8  &  9 
1845,  ss.  53, 54.  Vict.  c.  16)  (sect.  53),  enables  mortgagees  of  a  company,  whose 
interest  is  in  arrear  or  whose  principal  has  not  been  repaid,  to 
obtain,  under  the  circumstances  therein  mentioned,  the  ap- 
pointment of  a  receiver.  (Sect.  54)  Every  application  for  a 
receiver  must  be  made  to  two  justices,  who  may  appoint  a 
receiver  of  the  tolls  or  sums  liable  to  the  payment  of  the 
interest,  or  principal  and  interest.  On  the  receiver's  appoint* 
ment,  the  tolls  become  receivable  by  him  and  applicable  to 
payment  of  the  mortgagee  on  whose  behalf  he  was  appointed. 
His  power  ceases  when  he  has  received  the  amount  due  with 
costs. 

The  remedy  given  by  these  sections  does  not  prevent  a 

mortgagee  from  applying  to  the  Court  for  a  receiver.    Fripp 

V.  Chard  By.  Co.,  11  Ha.  241. 

Companies  Similar   provisions  in  favour  of  debenture  stock-holders 

isS^*. 25^26.  ^tose  interest  is  in  arrear  are  contained  in  sects.  25  and  26 

of  the  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118). 

When  Where  the  Court  is  applied  to  to  appoint  a  receiver,  and 

appointed"    *^®  mortgagor  is  a  limited  company  which  is  in  course  of 

receiver.         winding  up,  either  compulsorily  or  under  supervision,  the 

Court  as  a  rule  appoints  the  liquidator  to  be  receiver.    Peri*y 

V.  Oriental  Hotels  Co.,  5  Ch.  420  ;  In  re  Henry  Pound,  Son,  & 

Hutchins,  42  Ch.  Div.  402,  419,  422. 

And  where  a  receiver  has  been  appointed  in  a  debenture^ 
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holder's  action^  and  the  company  is  subsequently  ordered  to 
be  wound  up^  the  Court  will  as  a  rule  displace  the  receiver 
originally  appointed,  and  appoint  the  liquidator  to  be  receiver. 
Tottenham  v.  Swaima  Zinc  Ore  Co.,  32  W.  R  716 ;  Bartlett  v. 
Northumherlaiid  Avenue  Hotel  Go.y  53  L.  T.  611 ;  In  re  Joshua 
Stubhs,  Limited,  (1891)  1  Ch.  187,  475 ;  British  Linen  Co.  y. 
South  American  &  Mexican  Co.,  (1894)  1  Ch.  108,  121. 

These  rules  do  not  apply  where  the  winding-up  is  voluntary. 
Boyle  V.  Bettws  Llantwit  Colliery  Co.,  2  Ch.  J).  726. 

A  receiver  appointed  in  a  debenture-holders'  action  will  not 
be  simply  discharged,  without  any  provision  being  made  for 
the  benefit  of  the  debenture-holders.     Strong  v.  Carlyle  Press, 

(1893)  1  Ch.  268 ;  British  Linen  Co.  v.  South  American  & 
Mexican  Co.,  (1894)  1  Ch.  108, 124, 127.  Campbell  v.  Compagnie 
Generate  de  Bellegarde  (2  Ch.  D.  181),  must  be  regarded  as 
overruled. 

The  rule  in  both  cases  is  a  rule  of  convenience,  and  its  RnloiBruloof 
application  may  be  excluded  by  the  special  circumstances  of  ^°^^®^^°'^^* 
the  case. 

As  a  rule,  where  there  are  calls  to  be  made  and  outstanding 
assets  to  be  got  in,  the  liquidator  will  be  appointed  receiver. 
Bartlett  v.  Northumberland  Avenue  Hotel  Co.,  53  L.  T.  611 ;  In 
re  Joshua  Stubbs,  Limited,  (\9^9\)  1  Ch.  187,  475 ;  British  Linen 
Co.  V.  Siyuth  American  dt  Mexican  Co.,  (1894)  1  Ch.  108,  129. 

The  liquidator  will  not  be  appointed  receiver  of  mortgaged 
assets  which  can  only  be  realized  advantageously  by  the 
exercise  of  special  care  and  by  persons  having  special  know- 
ledge.   British  lAneyi  Co,  v.  South  American  <&  Mexican  Co., 

(1894)  1  Ch.  108. 

But  the  liquidator  will  as  a  rule  be  appointed  receiver  where 
there  is  a  business  to  carry  on.  Perry  v.  Oriental  Hotels  Co., 
5  Ch.  420 ;  In  re  Joshua  Stubbs,  Umited,  (1891)  1  Ch.  475,  483. 

The  liquidator  will  not  be  appointed  receiver  where  the 
assets  are  admittedly  insufficient  to  cover  the  mortgagee's 
security.  Strong  v.  Carlyle  Press,  (1893)  1  Ch.  268,  see  (1894) 
1  Ch.  116. 

The  Companies  (Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63), 
enacts — 
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8.  4,  (6). 


Delivery  of 
possesaion  by 
mortgagor. 


Occupatiou 
rent. 


Companies         Sect.  4,  (6).  Where  an  application  is  made  to  the  Court  to 

(Winding-up)  .  .  i    i    ,^       *      t        ^  .  i    1 1 

Act,  1890,  appoint  a  receiver  on  benalf  of  the  debenture-nolaers  or 
other  creditors  of  a  company,  the  o£Scial  receiver  may  be  so 
appointed. 

On  the  appointment  of  a  receiver  of  the  rents  and  profits  of 
land,  the  mortgagor,  if  in  possession,  will  be  directed  to 
deliver  up  possession,  and  the  tenants  to  attorn  and  to  pay 
their  rents  in  arrear  and  growing  due  to  the  receiver.  Davis  v. 
Duke  of  Marlborough,  2  Sw.  116  ;  Seton,  639  ;  Wdh  v.  Kilpin, 
Seton,  640 ;  Hawkes  v.  Holland,  W.  N.,  (1881)  128 ;  see  Taylor 
V.  Sop&r,  62  L.  T.  828. 

In  In  re  Burchnall  (W.  N.  (1893)  171),  the  mortgagor  was 
directed  to  attorn  tenant  to  the  receiver  at  an  occupation  rent 
as  from  the  date  of  the  order. 

Where  a  reference  is  directed  to  chambers  to  fix  an  occupa* 
tion  rent  and  appoint  a  receiver,  the  liability  to  pay  rent 
commences  as  from  the  appointment  Lloyd  v.  Mason,  2  My. 
&  Cr.  487. 

Where  the  order  does  not  direct  the  mortgagor  to  attorn 
tenant  or  to  deliver  up  possession,  liability  to  pay  rent  com- 
mences as  from  demand  by  the  receiver.  Bandfidd  v.  BanA^ 
field,  7  W.  E.  651 ;  Yi/rhshire  Banking  Co.  v.  Mullan,  35  Ch.  D. 
125. 

Under  an  order  appointing  a  receiver  and  manager  of  a 
West  India  Estate,  the  receiver  is  not  entitled  to  produce 
which,  at  the  date  of  the  order,  had  been  severed  and  sent 
away  to  the  mortgagor's  consignee,  but  had  not  been  received 
by  him.     Codrington  v.  Johnstone,  1  B.  520. 

Attornment  to  a  receiver  constitutes  a  tenancy  by  estoppel 
between  the  tenant  and  the  receiver,  but  it  does  not  enable  a 
person  who  is  afterwards  proved  to  have  the  legal  title  to  treat 
the  tenant  as  his  tenant  and  to  distrain  for  rent.  Evans  v. 
Mathias,  7  E.  &  B.  590,  602. 

A  receiver  may  be  appointed  of  an  undivided  share  (a),  and 
a  receiver  has  been  appointed  over  the  whole  of  property  at 
the  instance  of  a  mortgagee  of  an  undivided  share  (b).  (a) 
Fall  V.  Elkins,  9  W.  E.  861 ;  (b)  Sumsion  v.  Crutwell,  31  W.  E. 
399. 


Bent  in 
arrear. 


Attornment 
to  receiver. 


Receiver  of 

undivided 

share. 
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A  writ  of  assistance  may  be  issued  to  put  a  receiver  in  Receiver  of 
possession  of  chattels  directed  to  be  delivered  to  him.    Wyman 
v.  Knight,  39  Ch.  D.  165. 

As  to  his  liability  to  give  security,  see  Seton,  654. 

A  receiver  is  an  officer  of  the  court,  and  is  not  in  any  sense  Receiver 
an  agent  to  the  party  on  whose  application  he  is  appointed,  of  panies. 
Corporation  of  Bacup  v.  Smith,  44  Ch.  D.  395,  398;  Burt, 
BovlUm,  dt  Hayward  v.  J5ttZZ,  (1895)  1  Q.  B.  276. 

A  receiver  merely  receives  rents  or  other  income  and  pays  Duties  of 
ascertained  outgoings.    He  has  no  powers  of  management.    In 
re  Manchester  dt  Milford  By.  Co,,  14  Ch.  D.  645. 

As  to  the  functions  of  a  receiver  of  a  public  statutory  under- 
taking, see  Gardner  v.  L.  G.  dt  D.  By,  Co,,  L.  E.  2  Ch.  201 ; 
Attree  v.  Hawe,  9  Ch.  Div.  337,  348. 

As  to  the  duty  of  a  receiver  of  real  estate  with  respect  Receiver  of 
to  repairs,  insurance,  etc.,  see  A.-G.  v.  Vigor,  11  Ves.  563; 
Tempest  v.  Ord,  2  Mer.  55 ;  Thornhill  v.  Thornhill,  14  Sim.  600 ; 
In  [re  Graham,  (1895)  1  Ch.  66 ;   and  the  orders  in  Seton, 
671,  672. 

In  Duke  of  Grafton  v.  Taylor  (7  T.  L.  R.  588),  a  receiver 
and  manager  of  real  estate  was  appointed. 

As  to  his  power  to  grant  leases  and  to  distrain,  see  Seton,  675. 

A  receiver  ought  not  to  originate  any  proceedings  in  the  Application 
cause  in  which  he  is  receiver.    Any  necessary  application  ^^^  directw"*- 
should  be  made  by  the  parties  to  the  suit    If  they  decline 
to  make  an  application  on  being  requested  by  the  receiver, 
he  may  then  apply  himself.    Ireland  v.  Bade,  7  B.  55  ;  Parker 
V.  Dmn,  8  B.  497. 

As  a  general  rule,  a  receiver  cannot  maintain  an  action  to  ActioDs  by 
compel  obedience  to  an  order  for  the  delivery  of  goods  or  the 
payment  of  money  to  him.    In  re  Backer,  22  Q.  B.  Div.  179. 

He  can  only  maintain  an  action  if  he  has  an  independent 
cause  of  action.  Thus,  he  can  maintain  an  action  if  he  is  the 
holder  of  a  bill  of  exchange  (a),  or  to  recover  title-deeds  of 
which  he  is  in  possession  as  bailee  and  which  are  unlawfully  . 
detained  from  him  (h).  (a)  Ex  parte  Harris,  2  Ch.  D.  423 ; 
(b)  Hills  V.  Beeves,  31  W.  R.  209. 

Therefore,  he  is  not  a  good  petitioning  creditor  in  respect  Receiver 
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cannot  be  of  a  debt  due  to  him  as  receiver  {a\  but  he  is  perhaps  entitled 
creditor,  to  prove  in  respect  of  such  a  debt  (J),  (a)  Ex  parte  Muirhead, 
^^yfr^l.     2  Ch.  Div.  22 ;  In  re  Backer,  22  Q.  B.  Div.  179  ;  (J)  Armstronff 

V.  Armstrong,  12  Eq.  614 ;  Ex  parte  Hare,  10  Ch.  218. 
Whcnhia  Where  a  receiver  of  chattels  is  appointed  conditionally 

as  against  on  his  giving  security,  he  cannot  set  up  his  title  as  against 
third  partiea.  ^jjjf^j  parties  until  he  has  completed  his  security  or  taken 
possession.  It  is  not  a  contempt,  therefore,  for  an  execution 
creditor  to  seize  chattels  after  an  order  has  been  made  appoint- 
ing a  receiver  on  his  giving  security,  but  before  the  security 
has  been  given  or  possession  taken.  Befries  v.  Creed,  34  L.  J. 
Ch.  607 ;  Edwards  v.  Edwards,  2  Ch.  Div.  291 ;  Smart  v.  Flood, 
49  L.  T.  467. 

But  a  party  to  an  action  in  which  a  receiver  is  appointed  on 
giving  security  cannot  take  advantage  of  his  not  having 
given  security  to  intercept  property  which  the  receiver  on 
giving  security  would  be  entitled  to  receive.  WicJcens  v. 
Townshend,  1  R.  &  M.  361 ;  In  re  Birt,  22  CL  D.  604. 

Where  the  order  appointing  the  receiver  directs  him  to 
take  possession,  but  does  not  direct  him  to  give  security,  an 
execution  creditor  cannot  seize  chattels  of  which  he  has  taken 
possession.    Morrison  v.  Skeme  Ironworks  Co.,  60  L.  T.  588. 

An  order  appointing  a  receiver  of  the  rents  and  profits 
of  land  upon  his  giving  security  operates  as  an  immediate 
delivery  of  the  land  in  execution.  Ex  parte  Evans,  13  Ch. 
Div.  252. 
Interference  Where  a  receiver  is  in  possession  of  property,  or  in  receipt  of 
poaa^dlonr' "  *^®  rents,  profits,  or  income  of  property,  any  person  who  disturbs 
his  possession  or  interferes  with  his  receipt  without  leave  of 
the  Court  is  guilty  of  contempt.  Angd  v.  Smith,  9  Yes.  335 ; 
Johnes  v.  Claughton,  Jac.  573;  Evelyn  v.  Lewis,  3  Ha.  472; 
Bussell  V.  Ea^  Anglian  By.  Co.,  3  Macn.  &  G.  104 ;  Ames  v. 
Trustees  of  Birkenhead  Bocks,  20  B.  332,  353 ;  Be  Winton  y. 
Mayor  of  Brecon,  6  Jur.  N.  S.  1046 ;  Befries  v.  Creed,  34  L.  J. 
Ch.  607. 

It  is  not  a  contempt  to  intercept  rents  payable  to  a  receiver 
if  the  order  appointing  him  does  not  show  that  he  is  to  receive 
them.     Crow  v.  Wood,  13  B.  27L 
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It  is  not  necessary,  in  order  to  constitute  a  disturbance  of  Libel  on 
the  reeeiver's  possession,  that  there  should  be  a  personal  inter-  oanied  on 
ference  or  an  interference  with  receipt  of  some  definite  debt  ^^J^J^pt. 
or  thing  which  he  was  entitled  to  receive.    Thus,  a  libel  on 
a  business  carried  on  by  the  receiver  is  a  contempt  of  court 
Helmare  v.  Smith  (2),  35  Ch.  Div.  449 ;  see  Hawhins  v.  Oather- 
cole,  21  L.  J.  Oh.  617;   Whadooat  v.  Shropshire  By.  Co.,  9 
T.  L.  R.  589. 

Any  person  not  a  party  to  the  action  who  has  rights  in  the  Application 
property,  which  are  not  the  subject  of  the  administration  then  enfozce  rights 
going  on,  must,  if  he  wishes  to  enforce  those  rights,  apply  in  ^!^^. 
the  action  for  leave  to  enforce  them.    Brooks  v.  Oreathed,  1  J. 
&  W.  176 ;  Smith  v.  Effingham,  2  B.  232 ;  Evdyn  v.  Lewis, 
3  Ha.  472;  In  re  Henry  Potmd,  Son,  dt  Eutchins,  42  Ch. 
Div.  402, 

Where  such  an  application  is  made,  leave  will  be  granted 
unless  it  is  clear  that  the  claim  is  without  foundation.  Angel 
V.  Smith,  9  Ves.  335 ;  Oooeh  v.  Hatoorth,  3  B.  428 ;  Empringham 
V.  Short,  3  Ha.  461 ;  BusseU  v.  East  Anglian  By.  Co.,  3  Maa  & 
G.  104, 117;  Bandjidd  v.  Bandjidd,  3  D.  P.  &  J.  766;  In  re 
Eenry  Potmd,  Son,  &  Hutehins,  42  Ch.  Div.  402 ;  L<me  v.  Capsey, 
(1891)  3  CL  411. 

A  person  not  a  party  to  an  action  in  which  a  receiver  has  Application 
been  appointed  cannot  apply  in  the  action  for  payment  of  o?Xney^^ 
money  to  him  by  the  receiver  out  of  the  funds  in  his  hands.  ^^  foceiv^. 
WaxteU  V.  Leslie,  15  Sim.  453  n. ;  BrocTdebank  v.  East  London 
By.  Co.,  12  Ch.  D.  839,  explaining  NeaU  v.  Pink,  15  Sim.  450, 
3  Mac.  &  G.  476. 

Where  a  receiver  is  appointed  without  prejudice  to  the  Appointment 
rights  of   prior  incumbrancers^  a  prior  incumbrancer  who,  prejudice 
without  leave  of  the  Court,  either  takes  possession  (a),  or,  ^bwrnwra. 
being  in  possession,  distrains  for  rent  (5),  is  not  guilty  of 
contempt,    (a)  Underhay  v.  Bead,  20  Q.  B.  Div.  209,  218; 
(6)  Engd  v.  South  Metropolitan  Brewing  Co.,  (1891)  W.  N.  31. 

Where  a  receiver  is  appointed  in  similar  terms  and  inter- 
cepts rents  and  profits,  of  which  a  prior  mortgagee  is  in  receipt, 
the  prior  mortgagee  should  not  commence  a  separate  action 
against  the  receiver,  but  should  apply  for  relief  against  him 
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in  the  action  in  which  he  was  appointed  receiver.  Searle  y. 
Cheat,  25  Ch.  Div.  723. 

A  receiyer  is  bound  to  account  for  sums  received  by  him 
from  the  time  when  he  begins  to  act  as  receiver,  although 
before  his  appointment  is  completed  by  the  execution  of  the 
bond.    Smart  v.  Flood,  49  L.  T.  467. 

Every  sum  of  money  due  from  a  receiver,  whether  an 
ascertained  balance  or  not»  is  a  debt  of  record,  so  long  as 
the  recognizance  exists.    Seagram  v.  TueJc,  18  Ch.  D.  296. 

A  receiver  is  a  trustee  for  the  persons  entitled  to  any  money 
due  from  him  and  not  brought  into  account,  whether  through 
mistake  or  fraud.    Seagram  v.  Tueh,  18  Ch.  D.  296. 

A  receiver  is  not,  as  a  rule,  liable  for  the  loss  of  money 
deposited  by  him  in  a  bank.  He  is,  however,  liable  if  he  pays 
the  moneys  in  to  his  private  account  {Wren  v.  Kirton,  11  Ves. 
377),  or  receives  interest  upon  them  (Drever  v.  Mavdesley,  8 
Jur.  547),  or  places  them  out  of  his  exclusive  control  (Salway 
V.  Salway.  2  E.  &  M.  215;  S.  C.  White  v.  Baugh,  3  CI.  &  P. 
44),  or  is  in  default  in  psrssing  his  accounts  (Drever  v.  Maudedey, 
8  Jur,  547). 

A  receiver  who,  after  he  has  been  discharged,  is  ordered  to 
pay  a  balance  into  Court  is  within  the  third  exception  to  sect. 
4  of  the  Debtors  Act,  186?.    In  re  Gent,  40  Ch.  D.  190. 

Belief  against  the  personal  representative  of  a  receiver 
cannot,  it  appears,  be  obtained  by  applying  in  the  action  in 
which  he  was  appointed,  but  must  be  sought  by  an  inde- 
pendent proceeding.  Ludgater  v.  Channell,  15  Sim.  479;  3 
Mac.  &  G.  175. 

Sureties,  who  are  liable  to  account  for  what  the  receiver 
should  receive  and  become  liable  to  pay  as  such  receiver, 
are  liable  for  receipts  by  him  before  the  completion  of  the 
security.    Sm^irt  v.  Flood,  49  L.  T.  467. 

Where  there  has  been  any  breach  of  the  condition  of  the 
recognizance,  the  penalty  is  the  debt  at  law,  but  equity  gives 
relief  on  the  terms  of  the  surety  paying  whatever  sum  of 
money,  whether  principal,  interest,  or  costs,  the  receiver  has 
become  liable  for,  including  the  costs  of  his  removal  and  the 
appointment  of  a  new  receiver.     Greemide  v.  Benson,  3  Atk. 
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248 ;  Baw9on  v.  BayneSy  2  Buss.  466 ;  In  re  Loekey,  1  Ph.  509 ; 
Keily  v.  Murphy,  Sau.  &  Sc.  479 ;  McmnseU  v.  Egan,  3  J.  & 
Lat  251 ;  In  re  Graham,  (1895)  1  Ch.  66. 

A  surety  may  be  made  to  account,  although  the  amount 
due  from  the  receiver  has  not  been  ascertained.  Ludgater  v. 
ChanneU,  3  Mac.  &  G.  175. 

As  to  the  right  of  the  sureties  to  indemnity  out  of  any 
balance  due  to  the  receiver,  and  out  of  any  property 
administered  in  the  action  in  which  he  is  beneficially 
interested,  see  Ghssup  v.  Harrison,  3  V.  &  B.  134 ;  Brandon 
V.  Bramdon,  3  De  Gr.  &  Jo.  524. 

A  receiver   is  appointed    for  the  benefit  of  all  parties  Disohturge 
interested.    Therefore,  he  will  not  be  discharged  merely  on^  wowver. 
the  application  of  the  party  at  whose  instance  he  was  appointed. 
Bainhrigge  v.  Blair,  3  B.  421, 

Receiver  and  Manager. 

Mortgagees   are  entitled  to   a   receiver   and  manager  of  ReoeiTer  and 
the  mortgaged  property  only  when  a  business  carried  on  by  bu!^^^ 
the  mortgagor  is,  in  terms  or  by  implication,  included  in  the 
mortgage  security.    Chaplin  v.  T<yimg,  6  L.  T.  97 ;  Truman  & 
Co.  V.  BedgraA)e,  18  Ch.  D.  547 ;  Whitley  v.  ChalliB,  (1892)  1 
Ch.  64. 

A  statutory  mortgagee  of  a  steamship  is  entitled  to  a  receiver  of  ship, 
with  power  to  manage.    Fairfidd  Shvpbv/Udvng  Co,  v.  London 
&  East  Coast  Steamship  Co.,  (1895)  W.  N.  64. 

A  receiver  and  manager  will  be  appointed  at  the  instance  of  oollieries. 
of  a  mortgagee  of  collieries,  although  the  business  and  good- 
will are  not  expressly  transferred.  Peeh  v.  Trvnsmaran  Iron 
Co.,  2  Ch.  D.  115 ;  Campbell  v.  Lloyd's  Bank,  (1891)  1  Ch. 
136  n. ;  County  of  Gloucester  Ba/nh  v.  Budry  Merthyr  Colliery 
Co.,  (1895)  1  Ch.  629. 

A  receiver  and  manager  has  been  appointed  on  the  applica- 
tion of  an  unpaid  vendor  of  collieries  sold  to  a  compctny. 
Boyle  V.  Bettys  Llantwit  Colliery  Co.,  2  Ch.  D.  726. 

A  receiver  and  manager  has  been  appointed,  on  the  authority  Debenture- 
of  Peek  V.  Trinsmaran  Iron  Co.  (2  Ch.  D.  115),  at  the  instance   ^^  ^'  j 
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of  debenture-holders  who  had  a  charge  on  all  the  property, 
both  present  and  futare,  including  the  uncalled  capital,  of  a 
limited  company.  Hvmtington  y.  Coal  Consfumers*  AssoeioHon, 
Seton,  648 ;  Mdhim  v.  Percy  IboUon  &  Sons,  (1891)  1  Ch.  133 ; 
Edwa/rda  y.  Standard  Boiling  Stoek  Syndicate,  (1893)  1  Gh.  574. 

The  Court  has  no  jurisdiction,  where  the  business  carried 
on  by  the  mortgagor  is  not  comprised  in  the  mortgage,  to 
direct  the  receiyer  to  carry  on  a  new  business  upon  the 
mortgaged  premises.     Whitley  y.  ChaiUis,  (1892)  1  Ch.  64. 

A  manager  of  a  business  or  undertaking  is  only  appointed 
with  a  yiew  to  the  sale  of  the  business  or  undertaking  as  a 
going  concern.  Gardner  y.  L.  C.  &  JD.  By,  Co,,  L.  R.  2  Ch* 
201,  212 ;  WhiOey  y.  ChaUis,  (1892)  1  Ch.  64,  69,  70. 

Therefore,  a  manager  will  not  be  appointed  where  the 
subject  of  the  security  is  an  undertaking  of  a  public  nature, 
which  the  mortgagee  has  no  power  to  sell.  BlaJcer  y.  Herts  & 
Essex  WaterumJcs  Co.,  41  Ch.  D.  399,  408.  BarOett  y.  West 
Metropolitan  Tranmays  Co.  [(1893)  3  CL  437]  has  been  over- 
ruled. See  Marshall  y.  SotUh  Staffordshire  Tramways  Co., 
(1895)  2  Ch.  36. 

As  to  the  distinction  between  a  receiyer  and  a  manager, 
see  per  Jessel,  M.E.,  in  In  re  Manchester  &  Milford  By,  Co.,  14 
Ch.  D.  645,  p.  653. 

A  receiver  and  manager  is  entitled  to  carry  on  the  business 
which  he  manages  in  the  way  in  which  it  is  ordinarily  carried 
on.     Taylor  y.  Neate,  39  Ch.  D.  538,  544. 

The  appointment  of  a  receiver  and  manager  of  a  business 
operates  as  a  dismissal  of  the  servants  employed  by  the 
mortgagor.    Beid  y.  Explosives  Co.,  19  Q.  B.  Div.  264. 

A  receiyer  of  a  company  established  under  the  Mortgage 
Debenture  Act,  1865  (28  &  29  Vict.  c.  78),  is  not  entitled  to 
the  possession  of  the  securities,  on  which  the  mortgage 
debentures  are  founded,  and  which  are  deposited  with  the 
Eegistrar  of  the  Land  Begistry.  Somerset  y.  Land  Securities 
Co.,  (1894)  3  Ch.  464. 

A  receiver  and  manager  is  personally  liable  on  contracts 
made  by  him  in  carrying  on  a  business,  unless  he  stipulates 
to  the  contrary  in  the  contract.    Sargant  y.  Beed,  1  Ch.  D. 
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600 ;  Taylor  v.  Neate,  39  Ch.  D.  538 ;  Bmt,  Boulton,  &  Hay- 
ward  V.  BuU,  (1895)  1  Q.  B.  276. 

The  appointment  by  the  Court  of  a  receiver  and  manager 
of  a  company's  business  by  an  order  which  does  not  direct  him 
to  take  possession  does  not  effect  a  change  of  occupancy  within 
sect.  16  of  the  Poor  Bate  Assessment  and  Collection  Act,  1869. 
In  re  Marriage,  Neave  &  Co.,  (1896)  2  Ch.  663. 

Beceivers  and  managers  of  a  business  appointed  by  the 
Court  at  the  instance  of  debenture-holders  are  not  entitled 
to  enforce  against  a  gas  company  its  statutory  obligation  to 
supply  gas,  except  on  the  terms  of  paying  arrears  due  in 
respect  of  gas  supplied  to  the  mortgagors  while  the  debenture-* 
holders  permitted  them  to  carry  on  business.  Pat€r9(m  v.  Oas 
Light  &  CoTce  Co.,  (1896)  2  Ch.  476. 

A  receiver  and  manager  is  entitled  to  be  paid  his  justBiffhtto 
charges  and  expenses  out  of  the  assets  of  the  business,  and  ^^  ^^^  ^' 
to  be  indemnified  thereout  for  liabilities  incurred  in  carrying 
it  on  in  priority  to  the  claim  of  all  persons  for  whose  benefit 
it  was  carried  on.  Cowrand  v.  Sanmer^  9  B.  3 ;  Bertramd  v. 
Bavies,  31  B.  429,  436 ;  Ex  parte  Izard,  (No.  1)  23  Ch.  Div. 
75 ;  Batten  v.  Wedgwood  Coal  Co,,  28  Ch.  D.  317 ;  Strapp  v. 
Bull,  Sons,  dt  Co.,  (1895)  2  Ch.  1. 

He  is  entitled  to  be  indemnified  out  of  the  assets  for 
advances  properly  made  by  him  to  carry  on  the  business, 
although  made  without  the  authority  of  the  Court.  Where 
he  applies  to  the  Court  before  making  the  advance,  he  is 
generally  allowed  interest  at  5  per  cent  and  given  a  charge  on 
the  assets  for  the  advance  and  interest.    Ex  parte  Izard,  supra. 

His  right  to  indemnity  is  subject  to  the  costs  of  realizing 
the  assets,  including  the  costs  of  an  abortive  sale.  Batten  v. 
Wedgwood  Coal  Co.,  28  Ch.  D.  317. 

The   receiver  and  manager  in  a  debenture-holders'  action  WhoiaUowed 
will  be  authorized  to  raise  money  by  a  first  charge  on  the  in  radoiUy^^^ 
mortgaged  property  in  priority  to  the  debentures,  where  the  ^  a^^^ntnreB. 
money  is  required  to  preserve  the  mortgaged  property  from 
destruction.     Greenwood  v.  Algesiras  By.  Co.,  (1894)  2  Ch. 
205.  See  Secvrities  Investment  Corporation  v.  Brighton  Alhambra, 
62  L.  J.  CL  566. 
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As  to  the  priority  of  ^debenture-holders  who  have  made 
advances  to  the  receiver  and  manager  to  enable  him  to  carry 
on  the  business,  see  Strapp  v.  BuU,  Sons,  &  Co,,  (1895)  2  Ch. 
1 ;  Lathom  v.  Qreenwich  Ferry  Co.,  72  L.  T.  790. 

A  receiver  and  manager  who  retires  will  not  be  restrained 

from    soliciting    orders  from,   or  doing   business  with,  the 

customers  of  the  business  which  he  managed.    In  re  Iriek, 

40  Ch.  D.  49, 

Form  of  order     On  the  form  of  the  order  continuing  a  receiver  and  manager, 

S^^^^     see  Dames  v.  Vah  of  Evesham  Preserves,  73  L.  T.  150 ;  (1895) 

W.  N.  105. 
Term  of  The  judgment  in  a  debenture-holders*  action  should  contain 

^o^be       *  proviso  limiting  the  time  during  which  the  receiver  and 
limited.  manager  is  to  carry  on  the  company's  business.    Day  v.  Sykee, 

Walker  &  Co.,  55  L.  T.  763. 

Receiver  and      Sect.  4.  of  the  Railway  Companies  Act,  1867  (30  &  31  Vict. 

under  the       «•  127),  which  is  made  perpetual  by  38  &  39  Vict.  c.  31,  after 

^ieg*Aot°*  providing  that  the  rolling  stock  and  plant  of  a  company  shall 

1867.  not,  after  their  railway  or  any  part  thereof  is  open  for  public 

traffic,  be  liable  to  be  taken  in  execution,  where  the  judgment 

on  which  execution  issues  is  recovered  in  an  action  on  a 

contreict  entered  into  after  the  20th  of  August,  1867,  or  in  an 

action,  not  on  a  contract,  commenced  after  that  date,  enables 

the  judgment  creditor  to  obtain  the  appointment  of  a  receiver, 

and,  if  necessary,  of  a  manager,  of  the  undertaking  of  the 

company,  on  application  by  petition  in  a  summary  way  to 

the  Court  of  Chancery;  "and  all  money  received  by  such 

receiver  or  manager  shall,  after  due  provision  for  the  working 

expenses  of  the  railway  and  other  proper  outgoings  in  respect 

of  the  undertaking,  be  applied  and  distributed,  under  the 

direction  of  the  Court,  in  payment  of  the  debts  of  the  com- 

p6tny,  and  otherwise  according  to  the  rights  and  priorities 

of  the  persons  for  the  time  being  interested  therein ;  and  on 

payment  of  the  amount  due  to  every  such  judgment  creditor 

as  aforesaid  the  Court  may,  if  it  think  fit,  discharge  such 

receiver  or  such  receiver  and  manager.'' 

Definition  Sect.  3.  In  this  Act  the  term  Company  means  a  railway 

^^    ^'    company ;  that  is  to  say,  a  company  constituted  by  Act  of 
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Parliament  or  by  certificate  tuider  Act  of  Parliament  for  the 
pnrpose  of  constructing^  maintaining,  or  working  a  railway 
(either  alone,  or  in  conjunction  with  any  other  purpose). 

A  company  authorized  by  statute  to  make  a  railway,  which 
is  merely  ancillary  to  its  purposes  as  a  dock  company,  is 
within  this  definition.  Great  Northern  By.  Co.  v.  Tdhourdin, 
13  Q.  B.  Div.  320 ;  In  re  East  &  West  India  Doek  Co.,  38  Ch. 
Div.  576. 

The  rolling  stock  and  plant  are  protected  so  long  as  they  Protection  of 
continue  the  property  of  the  company,  although  the  railway  J^ndpS^t    ^ 
is  closed  for  traflSc.    Midland  Waggon  Co.  v.  Potteries  By.  Co., 
6  Q.  B.  D.  36. 

As  to  what  articles  are  protected,  see  Oreat  Northern  By.  Co. 
V.  Tahourdin,  13  Q.  B.  Div.  320. 

A  receiver  will  not  be  appointed  where  the  company  has  Reoeiyer, 
not  commenced  to  acquire  the  lands  or  construct  the  railways  I^pointed. 
authorized  by  their  Act.     In  re  Birmingham  &  Lichfield 
Junction  By.  Co.,  18  Ch.  D.  155. 

But  a  receiver  may  be  appointed  although  part  of  the 
railway  is  not  yet  opened  for  traffic.    In  re  Southern  By.  Co., 

5  L.  E.  Ir.  165. 

A  receiver  will  be  appointed  of  the  whole  undertaking, 
where  a  railway  forms  part  of  the  common  undertaking,  and 
is  not  a  separate  undertaking.  In  re  East  &  West  India 
Bock  Co.,  38  Ch.  Div.  576. 

A  manager  will  be  appointed  under  this  section  whenever 
the  company  is  carrying  on  its  own  business.    In  re  Manchester 

6  Milf(yrd  By.  Co.,  14  Ch.  Div.  645. 

As  to  the  powers  of  a  receiver  and  manager,  see  Be  Eastern  Powers  of 
&  Midlands  By.  Co.,  66  L.  T.  153.  m^al^r""^ 

The  receiver  cannot  get  in  unpaid  calls.  In  re  Birmingham 
dt  Lichfield  Jtmction  By.  Co.,  18  Ch.  D.  155. 

As  to  what  are  "  working  expenses  "  and  "  proper  outgoings," 
see  Be  Cornwall  Minerals  By.  Co.,  48  L.  T.  41 ;  In  re  Eastern 
&  Midh/nds  By.  Co.,  45  Ch.  Div.  367 ;  Be  Mersey  By.  Co.,  72 
L.  T.  535. 

The  receiver,  in  making  a  distribution,  must  have  regard  Receiver  must 

•       •    •  •  1  •  e\e\       i»      y  A  r  rr    it    h*^®  regard 

to  the  priorities  given  by  section  23  of  the  Act.    In  re  Hull,  to  priorities. 
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Barmley  &  West  Biding  Junction  By.  Co.,  40  Ch.  Diy.  119 ; 

In  re  East  &  West  India  Dock  Co.,  44  Oh.  Div.  38, 49. 
Rights  of  An  order  for  a  receiver  giyes  no  priority  to  the  judgment 

creS^^        creditor   who    obtains    it.      In  re  Mersey  By.  Co.,  37  Ch. 

inter  ee,  J)i^^  glO. 

The  Court  will  not  discharge  the  receiver  until  all  the 
future  judgment  creditors,  who  have  obtained  judgment  before 
the  order  of  discharge,  have  been  satisfied.  In  re  Mersey  By. 
Co.,  37  Ch.  Div.  610. 
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CHAPTER  XXX. 

THE  BIGHT  TO  BEDEEM  AT  LAW. 

L  Mortgages. 

The  right  of  the  mortgagor  under  his  contract  with  the  mort- 
gagee to  redeem  the  mortgaged  premises  on  payment  of  the 
amount  due  under  the  mortgage  at  the  prescribed  time  must 
be  distinguished  from  the  right  to  redeem  given  him  in 
equity  after  he  has  made  default  in  payment  of  the  mortgage 
money  under  his  contract. 

Where  the  mortgagbe  has  contracted  to  restore  the  mort- 
gaged property  to  the  mortgagor  upon  terms  which  the  mort- 
gagor fulfils,  the  mortgagee  cannot  insist,  as  a  condition  of 
restoring  it,  upon  any  of  the  terms  imposed  upon  mortgagors 
who  are  obliged  to  come  into  equity  to  recover  the  property 
which  they  have  forfeited  at  law.  Orickmore  v.  Freedan,  40 
L.  J.  Ch.  137 ;  Cimmins  v.  Fletcher,  14  Ch.  Div.  699. 

Where  there  is  a  proviso  for  redemption  on  payment  of  the  Bieht  to 

78Q661XI  l>6for6 

principal  with  interest  at  the  expiration  of  a  year  from  the  time  fixed, 
date  of  the  mortgage,  the  mortgagor  cannot  bring  an  action 
to  redeem  before  the  expiration  of  the  year.    Brown  v.  Cole, 
14  Sim.  427.    See  Ea^ding  v.  Tingey,  34  L.  J.  Ch.  13. 

But  he  may  redeem  before  the  date  fixed  for  redemption  if 
the  mortgagee  has  taken  possession.  BovtU  v.  EncUe,  (1896) 
1  Ch.  648. 

Where  the  mortgage  contained  a  proviso  for  redemption 
thirty-one  years  after  its  date,  the  mortgagor  was  allowed  to 
redeem  before  the  time  fixed.  Talbot  v.  BraddiUf  1  Yern. 
183,  394. 

In  a  Welsh  mortgage  there  is  no  forfeiture.   The  mortgagor,  Bedemption 
therefore,  is  always  entitled  to  redeem,  and  the  mortgagee  can  mortgage. 
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never  foreclose.     Orde  v.  Heming,  1  Vera.  418 ;  Fenmek  v. 
Eeed,  1  Mer.  114;   Cassidy  7.  Caasidy,  24  L.  E.  Ir.  577. 
Bedemption        The    contract   of    mortgage,   where   the    mortgagee    is    a 
to  bu5d^^   building  Bociety,  is  generally  to  be  gathered  from  two  inatni- 
Mdettes.         ments,  tbe  mortgage  itself  and  the  rules  of  the  society. 
How  far  Where  the  mortgagor  coveuanted  to  pay  to  the  society,  at 

E)Qnd*bj*  ^  t^s  times  and  in  maimer  prescribed  by  the  rules  for  the  time 
altered  rules,  ijging  applicable  thereto  respectively,  the  several  siuds  of 
money  payable  in  respect  of  his  shares,  it  was  held  that  be 
was  entitled  to  redeem,  on  payment  only  of  those  sums  which 
he  was  liable  to  pay  according  to  the  rales  in  force  at  the 
date  of  the  mortgage.    Smith't  Case,  1  Cb.  D.  481. 

Where  the  mortgagor  covenanted  to  pay  all  subscriptions 
and  other  moneys  which,  according  to  the  roles  for  the  time 
being  of  the  society,  shoald  from  time  to  time  become  due 
and  payable,  it  was  held  that  he  was  bound  by  any  rules 
which  the  society  might  from  time  to  time  make,  although 
they  imposed  an  additional  liability  upon  him.  WiUon  v. 
Miles  Platting  Building  Soeiety,  22  4  B.  Div.  381  n. ;  Bosen- 
herg  y.  Northumberland  Building  Society,  22  Q.  B,  Div.  373. 

The  mortgagor  was  also  held  bound  by  an  alteration  in  the 

rules  where  he  covenanted  to   pay  the  several  sums  which, 

under  the  constitution  of  the  society  and  the  rules  and 

regulations  thereof,  ought  to  be  paid  by  him.     Bradbury  v. 

Wild,  (1893)  1  Ch.  377. 

emu  of  A  mortgage  by  an  advanced  member  to  a  terminating 

lo^^^to  building  society,  to  secure  all  payments  to  become  due  in 

S^efei        respect  of  his  shares,  is  a  security  for  the  payments  stipulated 

for  by  the  society  as  the  consideration  for  the  shares,  and  the 

mortgagor  cannot  redeem  on  payment  of  the  excess  of  the 

loan  over  tbe  subscriptions  paid  by  him  and  his  share  of 

profits.    Mosley  v.  BaJeer,  6  Ha.  87,  3  D.  M.  &  G.  1032  «.j 

Seagrave  v.  Pope,  1  D.  M.  &  G.  783. 

Where  the  mortgage  to  a  terminating  society  was  to  secure 
all  sums  of  money  which  the  mortgagor  might  become  liable 
to  pay  under  the  rules,  by  one  of  which  he  was  entitled  to 
redeem  on  paying  the  full  amount  expressed  to  be  secured  by 
the  mortgage,  less  the  same  proportion  of  profits  per  share  as 


MORTGAGES  TO  BUILDING  SOCIETIES.  267 

was  allowed  on  the  withdrawal  of  unadvanced  shares  and  the 
amount  of  subscriptions  paid  in  by  him,  it  was  held  that  he 
must  be  debited  with  all  subscriptions  and  redemption  money 
which  would  become  due  and  payable  by  him,  assuming  the 
society  to  endure  for  the  longest  period  during  which  it  might 
possibly  last  (such  subscriptions  and  redemption  money  to  be 
treated  as  a  debt  presently  payable),  and  be  credited  with  the 
bonus  which  would  be  payable  to  a  withdrawing  member  at 
the  time  when  he  gave  notice  to  withdraw  on  the  number  of 
shares  held  by  him.  Flensing  v.  Self^  Kay,  518 ;  3  D.  M.  &  G. 
997 ;  Archer  v.  Harrisony  7  D.  M.  &  Gr.  404 ;  Smith  v.  Pilking- 
ton,  1  D.  P.  &  J.  120. 

Where  the  prospectus  of  a  society  declared  that  a  borrower 
receiving  an  advance  would  be  charged  a  fixed  premium  of 
two  shillings  per  share  per  annum,  and  that  mortgages  might 
be  at  any  time  redeemed  by  payment  of  the  balance  of  the 
amount  of  capital  with  interest  to  the  date  of  redemption,  it 
was  held  that  the  society  might,  consistently  with  the  pro- 
spectus, (1)  add  all  the  premiums  which  would  be  payable 
during  the  subsistence  of  the  security  to  the  principal  sum 
advanced,  and  (2)  charge  interest  upon  the  aggregate  amount 
Harvey  v.  Municipal  Bmlding  Society y  26  Oh.  D.  273. 

Where  the  proceeds  of  sale  of  the  mortgaged  property 
were  to  be  applied  in  satisfaction  of  all  moneys  due  or  to 
become  due  from  the  mortgagor  in  respect  of  subscriptions  or 
otherwise  under  the  rules  of  the  society  or  the  mortgage,  it 
was  held  that  the  mortgagor  was  not  entitled  to  a  discount 
upon  the  amount  of  subscriptions  not  due  at  the  time  of  the 
sale,  although  the  rules  provided  that  a  discount  should  be 
made  where  a  mortgagor  redeemed  before  the  expiration  of  the 
time  specified  in  the  mortgage  deed.  Mattenon  v.  Elderfield, 
4  Ch.  207. 

Where  the  mortgage  debt  was  to  be  repaid  by  monthly 
instalments,  composed  partly  of  principal  and  partly  of  interest, 
during  seven  years,  and  the  society  was  to  retain,  in  case  of  a 
sale,  out  of  the  proceeds  all  such  subscriptions,  fines,  and  other 
sums  of  money  and  payments  which  shall  be  then  due  or 
which  would  afterwards  become  due  in  respect  of  the  saiJ 
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shares  during  the  remainder  of  the  seven  years,  it  was  held 
that  the  society  was  entitled  to  retain  (1)  whatever  was  due  in 
respect  of  monthly  instalments  and  fines  at  the  time  of  the 
sale,  (2)  so  much  of  the  unpaid  instalments  as  represented 
principal.    Ex  parte  Osborne,  10  Ch.  41. 

Where  the  rules  of  a  society  imposed  fines  at  the  rate  of 
60  per  cent,  for  non-payment  of  the  monthly  instalments  of 
principal  and  interest  payable  by  an  advanced  member  under 
his  mortgage,  it  was  held  that  equity  would  not  relieve  against 
the  fines,  but  that  they  did  not  carry  interest.  ParJcer  v. 
Buteher,  L.  E.  3  Eq.  762. 
Effect  of  The  liability  of  an  advanced  member  to  repay  the  loan  and 

the  society,  bis  liability  upon  his  shares  are  not,  in  the  absence  of  special 
provisions,  to  be  treated  as  independent  liabilities.  The 
shares  are  the  loan ;  and  instalments  paid  upon  the  shares 
operate  pro  tanto  in  extinguishing  the  liability  under  the 
mortgage. 

A  winding-up  of  the  mortgagee  society  does  not,  in  the 
absence  of  outside  creditors,  affect  the  rights  of  the  advanced 
member.  He  is  still  entitled  to  redeem  on  the  same  terms  on 
which  he  was  entitled  while  the  society  was  a  going  concern. 
It  is  not  an  implied  term  of  the  contract  of  membership  that 
he  is  to  contribute  to  the  losses  of  the  society  pari  passu  with 
the  unadvanced  members.  The  implication  does  not  arise 
even  when,  under  the  rules  of  the  Society,  he  is  credited  with 
a  proportion  of  the  profits.  In  re  Doncaster  Building  Society, 
L.  E.  3  Eq.  158 ;  Tosh  v.  North  British  Building  Society,  11 
App.  Cas.  489  (societies  under  the  Act  of  1836) ;  Brownlie  v. 
BusseU,  8  App.  Cas.  235  (society  under  the  Act  of  1874). 

Where  under  the  rules  an  advanced  member  could  withdraw 
upon  paying  up  the  whole  of  his  debt,  interests,  and  penalties, 
after  deducting  the  amount  of  the  monthly  instalments  paid 
upon  his  shares  with  interest  thereon,  it  was  held  that  he  was 
entitled  to  redeem  in  a  winding-up  on  payment  of  the  difference 
between  the  sum  lent  him  and  the  monthly  instalments  already 
paid  by  him ;  and  that,  though  the  allowance  of  interest  in 
the  rules  would  not  apply  in  a  winding-up,  yet,  as  he  had  been 
erroneously  charged  with  interest  on  the  whole  loan,  he  should 
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be  credited  with  interest  at  the  same  rate  on  the  instalments 
paid  by  him.    Brovmlie  v.  Bussell,  mpra. 

Where  profits  are  properly  credited  to  an  advanced  member, 
the  fact  that  losses  have  been  subsequently  made  does  not 
affect  his  right  to  be  credited  with  profits.  Tosh  v.  North 
British  Building  Society^  sujpra. 

The  rules  of  a  society  may  make  an  advanced  member  Boles  may 
liable  to  contribute  to  losses,  as  between  himself  and  the  un-  advanced 
advanced  members.    Where  the  rules  provided  that,  if  the™™^^^® 
directors  determined  that  there  was  a  deficiency  of  income  ^  ^^fBaes. 
by  which  the  society  might  be  prevented  from  meeting  its 
liabilities,  the  amount  of  such  deficiency  should  be  equally 
apportioned  by  the  directors  between  the  investing  and  borrow- 
ing members,  it  was  held  that  the  borrowing  members  were 
liable  to  contribute  in  favour  of  the  investing  members  and 
that  the  clause  remained  effective  under  a  winding-up,  although 
the  directors  could  not  ascertain  the  loss.    In  re  Albion  Mutual 
Building  Society y  43  Oh.  D.  410  n. ;  In  re  West  Biding  of  York- 
shire  Building  Society,  43  Ch.  D.  407. 

An  advanced  member  who  has  paid  up  in  full  before  the 
winding-up  is  not  liable  to  be  put  on  the  list  of  contributories. 
Ex  parte  Pullman,  45  Ch.  D.  463. 

The  Building  Societies  Act,  1894,  provides — 

Sect.  10.  When  a  society  under  the  Building  Societies  Acts  Building 
is  being  dissolved  and  wound  up,  a  member  to  whom  an  1894,  g,  loT^^ 
advance  has  been  made  under  any  mortgage  or  other  security 
or  under  the  rules  of  the  society,  shall  not  be  liable  to  pay 
the  amount  payable  under  the  mortgage  or  other  security  or 
rules,  except  at  the  time,  or  times,  and  subject  to  the  con- 
ditions therein  expressed.  This  section  shall  come  into 
operation  immediately  after  the  passing  of  this  Act  (25th 
of  August,  1894).    See  Kemp  v.  Wright,  (1895)  1  Ch.  121. 

This  section  overrules  London  Provident  Building  Society 
V.  Morgan,  (1893)  2  Q.  B.  266. 

As  to  the  redemption  of  rent-charges,  see  sect.  45  of  the  Bedemptionof 
Conveyancing  Act,  1881.  '   wsnarges. 

Where  the  grantee  of  a  rent-charge  in  arrear  has  taken 
possession  of'  the  land  subject  to  the  charge,  the  owner  has  a 
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legal  right  to  recover  possession  on  payment  of  all  arrears, 
and  he  cannot  in  equity  be  put  upon  terms  of  repaying  to 
the  grantee  reasonable  expenditure  by  him  while  in  possession. 
Hooper  v.  Cooke,  20  B.  639 ;  affd.  25  L.  J.  Ch.  467. 


II.  Pledges. 

^lS^*  ^^iH  '^^^  right  of  the  pledgor  of  goods  to  restoration  of  the 

kgal  right,     goods  pledged,  on  payment  of  principal  and  interest,  is  a 

legal  right    The  right  is  only  destroyed  by  a  sale  by  the 

pledgee  in  accordance  with  the  contract  of  pledge.     The 

pledgor  has  ho  further  or  other  right  of  redemption  in  equity. 

Batcliff  V.  BcmSj  Telv.  178 ;  Coggs  v.  Bernard^  1  Smi.  L.  0. 

201,  214 ;  Singer  ManufoGtwring  Co.  v.  OlarTe,  5  Ex.  D.  37,  42 ; 

In  re  Morritt,  18  Q.  B.  Div.  222,  232,  234 ;  Bank  of  New  &nUh 

Wales  V.  O'Connor,  14  App.  Cas.  273,  282. 
Where  goods  are  pledged  by  four,  three  of  them  are  not 

entitled  to  redeem  the  whole.    Harper  v.  OocbeU,  L.   B.  5 

Q.  B.  422. 
A  pledgee  from  a  person  whose  title  is  defective  incurs 

no  liability  to  the  true  owner  if  he  restores  the  property 

pledged  to  his  pledgor,  without  notice  of  the  infirmity  of  his 

title.    Hedld  v.  Carey,  11  0.  B.  977;  Alexander  v.  Sauthey, 

5  B.  &  A.  247. 
Pledgee  mQBt     A  pledgee  is  bound  as  a  general  rule  to  restore  or  account 
to  pledgor,      for  the  property  pledged  to  him  from  whom  he  received  it. 

Biddle  v.  Bond,  6  B.  &  S.  225 ;  Ex  parte  Davies,  19  Ch. 

Div.  86. 

This  rule  is  subject  to  two  exceptions. 
Pledgee  1.  The  pledgee  may  defend  himseK  against  his  pledgor 

OYicted 

by  title  by  showing  that  the  bailment  has  determined  by  what  is 

paramount  equivalent  to  an  eviction  by  title  paramount  without  default 
on  his  part.  Shdhwrg  v.  Seotsford,  Telv.  22;  Cheesman  v. 
ExaU,  6  Ex.  341 ;  Ddaney  v.  Fox,  2  C.  B.  N.  S.  768 ;  Sheridan 
V.  New  Quay  Co,,  4  C.  B.  N.  S.  618 ;  European  &  Australian 
Boyal  Mail  Co.  v.  Boyai  Mail  Steam  Paeket  Co.,  30  L.  J.  C.  P. 
247 ;  Biddle  v.  Bond,  6  B,  &  S.  225 ;  Singer  Mamfaeturing 
Co.  V.  Clarh,  5  Ex.  D.  37 ;  Boss  v.  Edwards,  73  L.  T.  100. 
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2.  The  pledgee   may  show  that  the  pledgor's  title  has  Expiration 
expired  since  the  creation  of  the  pledge.     Ddaney  v.  FoXy  2  tit£.^ 
C.  B.  N.  S.  768;  Thome  v.  Tilhwry,  3  H.  &  K  534. 

Where  the  pledgee  retains  possession  of  the  goods,  he  can 
only  set  up  the  right  of  the  true  owner,  if  he  defends  his 
possession  upon  the  right  and  title,  and  by  authority  of  the 
true  owner.  Bettdey  y.  Beed^  4  Q.  B.  511 ;  BidcUe  v.  Bond, 
6  B.  &  S.  225 ;  Rogers,  Sons,  &  Co.  v.  Lambert  &  Co.,  (1891)  1 
Q.  B.  318. 

The  pledgee  cannot  set  up  the  title  of  the  true  owner  if, 
knowing  the  infirmity  of  tKe  pledgor's  title,  he  entered  into 
an  unqualified  contract  to  restore  the  goods  to  him.  Ex  parte 
Davies,  19  Oh.  Div.  86. 

The  Pawnbrokers  Act,  1872,  prescribes  (sects.  16, 17, 18)  the  Pawnbrokers 
length  of  time  during  which,  and  (sects.  25,  26,  29)  the  con-      ' 
ditions  on  which,  pledges  within  the  Act  are  redeemable. 

The    right  to   recover   chattels    subject    to  a  pledge   ovIn^Hdelicto 
possessory  lien  may  be  affected  by  the  application  of  the^^onditio 
maxim,  In  pari  delicto  potior  est  conditio  possidentis.  potatderuu. 

Thus,  where  a  lien  arose  under  a  contract  made  and  executed 
on  Sunday  (a),  where  half  of  a  bank-note  was  pledged  to  secure 
a  debt  incurred  by  a  prostitute  in  her  vocation  (J),  where  title- 
deeds  were  deposited  as  consideration  for  stifling  a  criminal 
prosecution  (c),  it  was  held  that  the  owner  could  not  recover 
his  property,  (a)  Scarf e  v.  Morgan,  4  M.  &  W.  270 ;  (b)  Taylor 
V.  Chester y  L.  B.  4  Q.  B.  309 ;  (e)  Jones  v.  Merionethshire  Building 
Society,  (1892)  1  Ch.  173,  187. 

It  would  appear,  on  principle,  that  payment  or  tender  of 
the  amount  due  under  the  illegal  contract  cannot  make  any 
difference. 

Shares  deposited  as  security  for  the  payment  of  stock  ^"?^8 -A-ct, 
exchange  differences  may  be  recovered  by  the  depositor. 
The  Gaming  Act,  1845  (8  &  9  Vict.  c.  109),  merely  makes 
the  wagering  contracts  null,  not  illegal,  and  sect.  18  does  not 
apply.  Strachan  v.  Universal  Stock  Exchange,  (1895)  2  Q.  B. 
329 ;  (1896)  A.  C.  166. 
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THE  BIGHT  TO  BEDEEK  IH  EQUITT. 

Afteb  the  mortgagor  has  made  de&nlt  in  payment  of  the 
mortgage  money  at  the  time  fixed  by  the  contract^  or,  if  no 
time  has  been  fixed,  at  a  reasonable  time  after  demand  by  the 
mortgagee,  the  right  of  the  mortgagee  to  the  mortgaged 
property  becomes  absolute  at  law. 

In  equity,  however,  the   mortgagor  is   still   allowed   to 

redeem    the    mortgaged    property,  or    recover    the    surplus 

proceeds  of  sale,  if  the  mortgagee  has  sold  under  his  power. 

Mortgages  Xhis  principle  extends  to  mortgages  of  personal  chattels. 

cbattelfl.         After  default  in  payment,  the  property  in  the  chattels  vests 

indefeasibly  in  the  mortgagee  at  law,  and  the  only  right  of  the 

mortgagor  is  to  redeem  in  equity.    Maugham  v.  Sharpe,  17 

C.  B.  N.  8.  443;  SeweU  v.  Burdiek,  10  App.  Cas.  74,  95; 

Johnson  v.  Biprose,  (1893)  1  Q.  B.  512 ;  In  re  Wood,  (1894)  1 

Q.  B.  605. 

Mortgages  to       "  Where  a  mortgage  is  made  to  secure  an  annuity  for  the 

or  by  way       life  of  another,  or  to  indemnify  against  contingent  charges, 

of  indemnity.  ^^  ^^^  ^^^  other  object  not  capable  of  immediate  pecuniary 

valuation,  redemption  is  impossible :  a  security  can  only  be 
redeemed  where  the  party  redeeming  is  able  to  do  the  thing 
intended  to  be  secured ;  and  where  the  thing  secured  is  the 
payment  of  an  annual  or  a  monthly  sum  during  an  uncertain 
period,  no  one  can  say  how  long  the  payments  may  continue, 
and  it  is  therefore  impossible  for  the  party  who  has  given 
the  security  to  redeem  it  by  an  immediate  payment  of  a 
fixed  sum."  Per  Cranworth,  C,  in  Fleming  v.  Self,  3  D.  M.  & 
G.  997, 1024. 
Bight  to  A  mortgagor  may  be  precluded  by  the  mortgage  contract 


KESTRIOTIONS  ON  RIGHT  TO  REDEEM.  273 

from  redeeming  for  a  fixed  period,  such  as  five  or  seven  years,  redeem  may 
In  re  Hone's  Estate,  L  B.  8  Eq.  65 ;  Teevan  v.  8miih,  20  oh.  ^^*^°'^* 
Div.  724,  729. 

The  Court  will  not  give  effect  to  a  stipulation  in  a  mortgage 
by  a  client  to  his  solicitor  which  precludes  the  client  from 
redeeming  for  twenty  years.    Oowdry  v.  Day,  29  L.  J.  Ch.  39. 

Under  the  statute  4  and  5  W.  &  M.  c.  16,  a  mortgagor 4ft 5 W.&M. 
who  grants  a  second  mortgage  without  giving  the  second^ 
mortgagee  notice  in  writing  of  the  first  mortgage  is  deprived 
of  his  right  to  redeem  in  equity. 

The  statute  only  applies  to  mortgages  properly  so  called, 
and  not  to  equitable  charges.  Kennard  v.  Futvoye,  2  Giff.  81 ; 
29  L.  J.  Ch.  553.       * 

It  cannot  be  taken  advantage  of  by  a  second  mortgagee 
who  has  used  fraud  in  obtainiug  his  mortgage.  Stafford  v. 
Selby,  2  Vern.  589  ;  see  James  v.  Kerr,  '40  Ch.  Div.  449,  455. 

A  mortgagor  or  grantor  of  a  bill  of  sale  cannot  recover  Seearity  for 
the  surplus  proceeds  of  sale  of  the  mortgaged  property  from  oonfideratioii. 
the  mortgagee  or  grantee,  where  the  security  was  given  for 
an  illegal  consideration.    In  re  Maplebaoh,  4  Ch.    Div.  150 
156. 

Apart  from  the  provisions  of  the   statute,  the  equity  ofEaaityof 
redemption  cannot  be  cut  off  except  by  lapse  of  time  or^^™f^"^ 
by  the  order  of  the  Court.    The  Court  does  not  permit  any  ^^^  ^^' 
stipulation  in  a  mortgage  by  which  the  mortgaged  property 
is,  upon  any  event,  to  become  the  absolute  property  of  the 
mortgagee.    Jennings  v.  Ward,  2  Vern.  520;  MeUor  v.  Lees, 
2  Atk.  494 ;  Toomes  v.  Conset,  3  Atk.  261 ;  Spurgeon  v.  Collier^ 
1  Ed.  55 ;  Venwn  v.  Bethell,  2  Ed.  110 ;  Seton  v.  Slade,  7  Ves. 
265,  273 ;  Marquess  of  Northampton  v.  PoUook,  45  Ch.  Div. 
190,  210. 

No  proviso  is  valid  which  limits  ^the  right  of  redemption 
to  a  specified  time,  e.g.  the  life  of  the  mortgagor  [Price  v. 
Perrie,  2  Freem.  258 ;  Salt  v.  Marquess  of  Northampton,  (1892) 
A.  C.  1],  or  to  a  specified  class  of  persons,  e.g.  the  mortgagor 
or  the  heirs  males  of  his  body  {Howa/rd  v.  Harris,  1  Vern. 
33,  190). 

An  agreement  in  a  mortgage  by  the  mortgagor  to  sell  in 

T 
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a  certain  event  part  of  the  mortgaged  premises  at  a  fixed  sum 
is  void.  In  re  Edwards'  Estate,  11  Ir.  Ch.  367. 
Leases  made  As  to  the  circumstances  under  which  a  lease  made  by  mort- 
to  mortgagee,  g&gor  to  mortgagee  will  be  set  aside,  see  Qvhbms  v.  Creed,  2 
Sch.  &  L.  218 ;  WM  v.  Borlce,  2  Sch.  &  L.  661 ;  Eiekes  v. 
Coohey  4  Dow,  16. 

Lord  Eedesdale  was  of  opinion,  in  the  last  case,  that  no 
agreement  between  mortgagor  and  mortgagee  for  a  beneficial 
interest  out  of  the  mortgaged  premises  (such  as  a  lease),  where 
the  mortgage  continues,  ought  to  stand  if  impeached  within 
a  reasonable  time ;  but  Lord  Eldon  thought  that  a  lease  from 
mortgagor  to  mortgagee  would  not  be  set  aside,  if  fair,  merely 
because  it  was  foolish.  Lord  Eedesdale's  language  doubtless 
only  applies  to  beneficial  leases,  i,e,  leases  at  less  than  a  rack 
rent,  but  queere  whether  it  is  not  even  then  too  strong,  where 
there  is  no  oppression. 
Mortgagor  Where  the  parties  to  a  transaction  of  mortga^^e  execute 

may  show         .  i 

that  apparent  instruments  which  purport  to  convey  the  property  as  on  an 
mortgs^e?  ^  absolute  sale,  the  mortgagor  is  not  estopped  from  setting  up 
the  real  nature  of  the  transaction,  and  may  bring  forward  parol 
evidence  to  support  his  case.  FrancMyn  v.  Fern,  Bam.  Ch. 
30 ;  Scottish  Union  Insurcmce  Co.  v.  Marquds  of  Queensberry,  1 
Bell.  App.  183 ;  Barton  v.  Bank  of  New  South  Wales,  15  App. 
Cas.  379,  380. 

The  right  of  the  mortgagor  to  bring  forward  parol  evidence 
in  support  of  his  claim  to  redeem  is  distinguishable  from  (1) 
the  right  of  a  defendant  to  an  action  for  specific  performance 
to  set  up  that  the  contract  was  not  conformable  to  the  real 
intention  of  the  parties;  or  (2)  the  right  of  the  Court  to 
rectify  a  deed,  where  parol  evidence  is  only  admissible  in 
case  of  fraud,  mistake,  or  surprise  in  the  transaction  itself. 
Parol  evi-  Parol  evidence  is  admissible  in  support  of  the  right  to 

dence  admis-        ,  .  i  ^  i      /»  i*  .r  •   ^ 

Bible  where  redeem  m  cases  where  the  form  of  the  conveyance  was  inten- 
intentionSy  ^^onMj  made  absolute.  BaJcer  v.  Wind,  1  Ves.  S.  160; 
made  Vernon  v.  BetheU,  2  Ed.  110 ;  Douglas  v.  Cvlverwell,  4  D.  F. 

&  J.  20;  Barton  v.  Bank  of  New  South    Wales,  15  App. 

Oas.  379. 
Lord  Irnham  v.  Child  (1   B.  C.  C.  92)   is  explained  in 
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Marquis  Toicushend  v.  Stangroom,  6  Ves.  328,  332,  and  Phillips 
Y.  Eastwood,  LI.  &  G.  t.  Sugd.  270,  287. 

Where  the  mortgage  transaction  relates  to  land,  the  mort-  Mortgagee 

-       ^  A  T^        1     •  cannot  set 

gagee  cannot  set  up  the  Statute  of  Frauds  m  answer  to  a  up  statute 
claim  by  the  mortgagor,  as  the  statute  cannot  be  set  up  to 
cover  a  fraud.    Lincoln  v.  Wriffht,  4  De  G.  &  Jo.  16,  22 ; 
HesdHne  v.  Simmons,  (1892)  2  Q.  B.  547,  554 ;  see  In  re  Duke 
of  Marlborough,  (1894)  2  Oh.  133. 

Parol  evidence  is  also  admissible  where  the  object  of  an  Bills  of  sale. 
Act  of  Parliament  would  be  defeated  by  excluding  it.  Thus, 
the  grantor  of  a  bill  of  sale  which  purports  to  be  an  absolute 
assignment  may  show  by  parol  evidence  that  it  was  given  as 
a  security  for  money.  In  re  Watson,  25  Q.  B.  Div.  27 ;  MadeU 
V.  Thorns  &  Co.,  (1891)  1  Q.  B.  230. 

In  the  case  of  a  ship,  the  Court  may  look  behind  the  Mort^agea 
register  to  the  real  character  of  the  transaction,  and  if  a^  "  *^^' 
person  to  wliom  an  absolute  bill  of  sale  has  been  delivered 
is  proved  to  have  been  really  a  mortgagee,  he  will  be  treated 
as  mortgagee,  and  not  as  owner.  Myers  v.  Willis,  17  C.  B.  77 ; 
18  0.  B.  886 ;  Gardner  v.  Cazenove,  1  H.  &  N.  423 ;  Ward  v. 
Beei,  32  L.  J.  C.  P.  113 ;  13  C.  B.  N.  S.  668 ;  Innisf alien, 
L.  E.  1  A.  &  E.  72. 

**  Where  there  is  simply  a  conveyance  and  nothing  more,  what 
the  terms  upon  which  the  conveyance  is  made  not  h^ii^g  Sdm^wibl^ 
apparent  from  the  deed  itself,  collateral  evidence  may  easily 
be  admitted  to  supply  the  considerations  for  which  the  parties 
interchanged  such  a  deed;  but  where,  in  the  deed  itself, 
the  reasons  for  making  it  and  the  considerations  for  which 
it  is  granted  are  fully  and  clearly  expressed,  the  collateral 
evidence  must  be  strong  enough  to  overcome  the  presumption 
that  the  parties  in  making  Aie  deed  had  truly  set  forth  the 
causes  which  led  to  its  execution."  Per  Lord  Watson  in 
Barton  v.  Banh  of  New  South  Wales,  15  App.  Cas.  379,  381. 

Declarations  of  the  apparent  purchaser  made  after  the  date  External 
of  the  supposed  purchase  are  admissible.  Vernon  v.  Bethell,  ^^^  ^^^' 
2  Ed.  110 ;  Alderson  v.  White,  2  De  G.  &  Jo.  97, 107. 

The  fact  that  the  costs  were  paid  by  the  apparent  vendor  Eyidenoe 
has  sometimes  been  relied  on  to  show  that  the  transaction  was  f^m  the 

transaction. 
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a  mortgage  transactioD,  but  it  is  not  concluBive.  BwtreUy. 
Sabine,  1  Vem.  268 ;  Alderson  v.  White,  2  De  G.  &  Jo.  97, 107 ; 
Douglas  v.  Oidverwell,  4  D.  F.  &  J.  20,  26. 

A  proviso  that  the  vendor  shall  give  authority  to  the  tenant 
to  pay  the  rents  to  the  purchaser  is  eyidence  that  the  trans- 
action is  one  of  mortgage.  Douglas  y.  OidverweUy  4  D.  F.  & 
J.  20,  26. 

The  fact  that  the  alleged  mortgagee  has  not  the  remedies 
of  a  mortgagee  is  eyidence  that  the  transaction  weus  a  sale. 

Thus,  a  conyeyance  of  lands  in  lieu  and  satisfaction  of  a 
portion,  with  a  proviso  for  redemption  limited  in  time,  was 
held  to  be  a  sale  and  not  a  mortgage.  Ooodman  y.  Qrierson, 
2  Ba.  &  Be.  474 ;  Wiaiams  v.  Otven,  5  M.  &  Or.  303,  307 ; 
Alderson  y.  White,  2  De  G.  &  Jo.  97, 108. 

On  the  other  hand,  the  fact  that  the  purchaser  retains  the 
right  to  sue  the  vendor  for  the  consideration  money  shows 
that  the  transaction  was  a  mortgage.  Murphy  v.  Taylor,  1 
Ir.  Ch.  92. 

An  agreement  to  repay  a  loan  (which  was  not  secured)  at 
a  specified  time,  and,  in  case  of  default,  to  assign  a  leasehold 
farm  to  the  lender  without  further  consideration,  and  make 
over  the  farming  stock  to  him  at  a  valuation,  was  held  to  be 
a  conditional  sale  and  not  a  mortgage.  Tapply  v.  Sheather,  8 
Jur.  N.  S.  1163 ;  7  L.  T.  298. 

A  proviso  giving  the  vendor  a  right  of  repurchase  at  an 
amount  equal  to  the  consideration  for  the  sale,  with  6  per 
cent,  compound  interest,  is  evidence  that  the  transaction  was 
a  mortgage.  In  re  South  City  Market  Co.,  13  L.  B.  Ir.  245. 
Abeointe  sale  An  absolute  Sale  with  a  right  of  repurchase  exercisable  on 
lepiiz^iBe.^  certain  conditions  must  be  distinguished  from  a  mortgage. 
Such  a  transaction  is  valid.  Neweomb  v.  Bonham,  1  Vem.  7, 
214,  232 ;  Manlove  v.  JBofe,  2  Vem.  84 ;  Floyer  v.  Lavington,  1 
P.  W.  268 ;  MeOor  v.  Lees,  2  Atk.  494 ;  Williams  v.  Owen,  5 
My.  &  Cr.  303 ;  Shaw  v.  Jeffery,  13  Moo.  P.  C.  432 ;  Alderson 
y.  White,  2  De  G.  &  Jo.  97 ;  Gossip  v.  Wright,  32  L.  J.  Ch. 
648;  aflfd.  in  H.  L.  17  W.  R  1137;  M.  S.  &  L.  By.  Co.  v. 
North  Central  Wagon  Co.,  13  App.  Cas.  554,  568. 

It  was  no  objection  to  such  a  sale,  while  the  Usury  Laws 
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were  in  force,  that  it  was  made  to  evade  them.    Douglas  v. 
Culverwelly  4  D.  P.  &  J.  20,  23. 

The  vendor,  to  obtain  the  benefit  of  the  right  of  repurchase,  Vendor  muBt 
must  comply  strictly  with  the  terms  of  its  exercise.     jBarreK  ter^of^ 
V.  Sabine,  1  Vern.  268 ;  Davis  v.  Thomas,  1  E.  &  M.  506 ;  Joy  "P"«»ha8e. 
V.  Bireh,  4  CL  &  F.  57,  89. 

Equity  will  allow  the  vendor  to  repurchase  after  the  time 
limited  by  the  contract  has  expired,  if  he  was  prevented  from 
exercising  his  right  within  that  time  by  the  fraud  of  his  pur- 
chaser. Spurgeon  v.  Collier,  1  £d.  55.  See  L.  C.  &  D.  By. 
Co.  V.  8.  E.  By.  Co.,  (1892)  1  Oh.  120, 142, 143. 

Cases  where  a  mortgage  transaction  takes  the  form  of  a  Oases  where 

sftle  is  set 

sale  must  also  be  distinguished  from  cases,  the  result  of  which  aside. 
is  very  similar,  where  the  parties  intend  a  sale,  but  the  sale  is 
set  aside  by  the  Court  on  the  ground  of  fraud  or  oppression, 
the  purchaser  being  given  a  lien  on  the  property  for  the 
consideration  paid  by  him.  Fvithrope  v.  Foster,  1  Vern.  476 ; 
Alderson  v.  White,  2  De  G.  &  Jo.  97, 107. 

Grants  of  an  annuity  for  the  life  of  the  grantor,  accom-  Anntdty 
panied  by  a  proviso  giving  the  grantor  the  right  of  repur-  ^'^^^^^ 
chase  or  redemption  on  prescribed  terms,  were  at  one  time 
common. 

While  the  Usury  Laws  were  in  force  such  transactions  were  Effect  of 
often  entered  into  to  evade  those  lawa    A  bond  fide  sale  of  an  uTOn^nts 
annuity,  whether  for  life  or  for  a  time  certain^  did  not  come  ®^  wiJ^^itiefl* 
within  the  scope  of  the  Usury  Laws.    The  question  was,  not 
whether  the  grantee  ran  a  risk  or  not,  bat  whether  the  trans- 
action was  a  bond  fide  sale  or  a  loan  under  cover  of  a  sale. 

If  the  transaction  was  a  sale,  the  fact  that  the  grantee 
would  necessarily  receive  more  than  his  consideration  money, 
with  legal  interest  thereon,  did  not  invalidate  the  transaction. 
Kenny  v.  Lyneh,  2  J.  &  Lat  319. 

If  the  transaction  was  in  reality  a  loan,  the  question  of 
risk  or  no  risk  became  decisive  in  determining  whether  the 
transaction  was  usurious  or  not.  Doe  v.  Qooch,  3  B.  &  A.  366  ; 
Doe  V.  Chambers,  4  Camp,  1 ;  Fereday  v.  Wightwick,  1  E.  & 
M.  45 ;  ChiUingworth  v.  ChtUingworth,  8  Sim.  404. 

A  loan  which  took  the  form  of  a  grant  of  an  annuity  for 
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Grantee  of 
annnitj  can 
onlj  redeem 
on  termB 
of  grant 


life  was  held  to  be  not  usurious,  although  the  grantee  in  fact 
protected  himself  against  risk  by  insuring  the  grantor's  life. 
PhaUp8  V.  Eastwood,  LI.  &  G.  t.  Sugd.  270,  287. 

Of  course,  it  became  usurious  if  the  principal  lent  was 
recoverable  from  the  grantor. 

There  was  a  tendency  at  one  time  in  Equity  to  treat  such 
transactions  as  loans,  whenever  the  annuity  was  made  redeem- 
able, and  to  give  the  grantor  a  larger  right  of  redemption 
than  that  prescribed  by  the  grant.  Lawley  v.  Hooper,  3  Atk. 
278 ;  Longuet  v.  Scawen,  1  Ves.  402  ;  Floyer  v.  Sherard,  Ambl. 
18 ;  Vemer  &  JBoyton  v.  Winstariley,  2  Sch.  &  L.  393 ;  Phillips 
V.  Eastwood,  LI.  &  G.  t.  Sugd.  270 ;  Bulw&r  v.  Astley,  1  Ph.  422. 

This  doctrine  is  now  antiquated,  and  the  grantor  will  not 
be  given  any  right  to  redeem  other  than  that  which  he  has 
under  the  grant.  Knox  v.  Turner,  5  Oh.  515 ;  Preston  v.  Neele, 
12  Oh.  D.  760 ;  Secretary  for  India  v.  British  Empire  Life 
Assfuranee  Co..  67  L.  T.  434. 


1.  Persons 
beneflciaUy 
interested  In 
property. 


Tenant 
for  life. 


Tenant  in 
common. 

Judgment 
creditor. 


Who  mat  Eedeem. 

1.  Any  person  beneficially  interested  in  the  equity  of 
redemption  is  entitled  to  redeem.  Pearce  v.  Morris,  5  Ch. 
227 ;  Ta/i-n  v.  Turner,  39  Ch.  Div.  456. 

Thus,  a  pernor  of  the  profits,  tenant  by  elegit,  statute 
merchant  or  staple,  tenant  by  the  curtesy  or  in  dower,  may 
redeem.    Jones  v.  Meredith,  Bunb.  346. 

A  tenant  for  life  can  redeem,  and  the  remainderman  cannot 
redeem  him  during  the  subsistence  of  the  tenancy  for  life. 
Bavald  v.  Bussell,  Younge,  9 ;  Baffety  v.  King,  1  Kee.  601, 
617 ;  Wicks  v.  Scrivens,  1  J.  &  H.  215 ;  Prout  v.  Coek,  (1896) 
2  Ch.  808. 

But  an  assignee  of  the  life  interest  cannot  redeem  after  it 
has  determined.    Biley  v.  Croydon,  2  Dr.  &  Sm.  293. 

One  tenant  in  common  is  entitled  to  redeem,  Wynne  v. 
Styan,  2  Ph.  303. 

It  was  held  by  Bomilly,  M.B.,  that  a  judgment  creditor  is 
entitled  to  redeem  if  he  has  acquired  a  charge  on  the  land 
before  the  time  fixed  by  the  decree  for  redemption.  Mildred 
V.  Austin,  8  Eq.  220  ;  see  Beckett  v.  Buckley,  17  Eq.  435. 
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See,  however.  Earl  of  Cork  v.  BusaeU,  13  Eq.  210,  where 
Malins,  Y.C,  held  that  judgment  creditors  who  had  not 
issued  execution  were  not  necessary  parties  to  a  foreclosure 
suit. 

A  lessee  for  years  under  a  lease  granted  by  the  mortgagor  LeBsee 
after  the  mortgage  is  entitled  to  redeem.     Keech  y.  Hall,  1 
Doug.  21 ;  Tarn  v.  Tmrner,  39  Oh.  Div.  456. 

A  person  who  has  entered    into  a  binding    contract   to  Person  who 
purchase  or  take  on  lease  the  equity  of  redemption  or  part  tia^^to 
of  it  is  entitled  to. redeem.    He  is  not  entitled  so  long  as  the  P^'*^'^*^® 

°  or  lease. 

contract  remains  conditional.  TasJcer  y.  8maU,  3  My.  &  Or. 
63 ;  Pearee  y.  Morris,  5  Ch.  227 ;  Tarn  y.  Turnery  39  Ch.  Div. 
456. 

The  lord  of  a  manor  or  the  Crown  taking  by  escheat  may  Lord  of  manor 
redeem  a  mortgage  for  a  term  (a),  and,  since  the  14th  of  August,  ^^  ^^^' 
1884,  a  legal  mortgage  in  fee  {h)  created  by  the  tenant,  (a) 
Viscous  Downe  v.  iform,  3  Ha.  394 ;  Oa;tley  v.  Sampsony  33 
B.  551 ;  (6)  Intestates  Estate  Act,  1884  (47  &  48  Vict  c.  71), 
sect.  4 ;  altering  the  law  as  laid  down  in  Beaie  v.  SymondSy  16 
B.  406. 

A  widow  is  not  entitled  to  redeem  in  respect  of  an  inchoate  widow, 
right  of  dower  which  has  been  destroyed  at  law.     Dawson  v. 
Bank  of  Whitehaven,  6  Ch.  Div.  218. 

2.  Any  person  liable  to  pay  the  principal  or  interest  of  the  2.  Persons 
mortgage  debt  is  entitled  to  redeem.    Oreen  v.    Wynn,  4  pay  debt. 
Ch.  204. 

Thus,  a  surety  for  the  interest  due  under  the  mortgage  may 
redeem.  Oreen  y.  Wynn,  4  Ch.  204 ;  Forbes  v.  Jackson,  19  Ch. 
D.  615. 

And  a  mortgagor  may  redeem  if  the  mortgagee  sues  him 
on  his  covenant  after  a  decree  for  foreclosure  absolute.  Perry 
v.  Barker,  8  Ves.  527 ;  Loekhdrt  v.  Hardy,  9  B.  355. 

The  mortgagor  may  redeem  if  sued  on  his  covenant, 
although  he  has  absolutely  assigned  his  equity  of  redemption. 
Palmer  v.  Hendrie,  27  B.  349 ;  28  B.  341 ;  Kinnaird  v.  TroUope, 
39  Ch.  D.  636. 

3.  Where  real  and  personal  property  are  subject  to  the  3.  Two  j 
same  mortgage,  a  person  who  would  be  entitled  to  redeem  snbj^  to  one                ' 

mortgage. 
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Priority  of 
rights  of 
zedemptioD. 


either  property,  if  mortgaged  by  itself,  is  entitled  to  redeem 
both.     Eda  V.  Heuoard,  32  Ch.  Div.  430. 

The  heir  at  law  camiot  redeem  real  estate  mortgaged,  the 
equity  of  redemption  in  which  has  been  converted  by  the 
mortgagor  in  his  lifetime  into  personalty.  Chriffith  y.  Bieketts, 
7  Ha.  299. 

Where  real  estate  only  is  mortgaged,  whether  in  fee  (a\ 
or  for  a  term  (b),  the  personal  representative  of  the  mortgagor 
as  such  cannot  redeem,  (a)  Duncombe  v.  Handey,  8  P.  W. 
333  n. ;  Fray  v.  Drew,  11  Jur.  N.  S.  130 ;  (6)  BracMiaw  v. 
Outramy  13  Ves.  234 ;  Catley  v.  Sampson,  33  B.  551. 

Persons  are  admitted  to  redeem  in  the  order  in  which  they 
have  acquired  rights  in  the  equity  of  redemption.  Thus  a 
second  mortgagee  is  entitled  to  redeem  before  the  third. 
Be&vor  v.  Luck,  4  Eq,  537,  547;  Loveday  v.  Chapman,  32 
L.  T.  689. 

The  same  rule  applies  where  persons  are  interested  in  the 
equity  of  redemption  of  different  properties.  Thus,  if  A. 
mortgages  Ist,  Whiteacre  to  B.,  2ndly,  Blackacre  to  B.,  3rdly, 
Blackacre  to  C,  and  4thly,  Whiteacre  to  D.,  C.  is  admitted 
to  redeem  before  D.,  his  right  to  redeem  having  accrued  first, 
although  the  property  in  which  D.  has  the  equity  of  redemp- 
tion was  the  first  to  be  mortgaged.  Bradley  v.  Biehes,  39 
L.  T.  78 ;  Mills  v.  Jennings,  13  Ch.  Div.  639,  650. 

Where  the  equity  of  redemption  is  in  settlement,  the  tenant 
for  life  is  admitted  to  redeem  before  the  remainderman. 
Wieks  V.  Scrivens,  1  J.  &  H.  215 ;  Oleaves  v.  Paine,  1  D.  J.  & 
S.  87,  96 ;  Ex  parte  Paine,  3  D.  J.  &  S.  458,  462. 


Right  to 

redeem 
entirely. 


Transfer  of 


What  may  be  Redeemed. 

Where  a  mortgagee  has  a  right  to  consolidate,  any  person, 
as  against  whom  he  heus  a  right  to  consolidate,  is  entitled  tO' 
redeem  him  entirely.  The  mortgagee  cannot  elect  whether 
he  will  be  redeemed  in  whole  or  in  part.  Jennings  v.  Jordan, 
6  App.  Cas.  698, 704 ;  Mutual  Life  Assurance  Society  v.  Langley, 
32  Ch.  Div.  460 ;  Griffith  v.  Pou/nd,  45  Ch.  D.  553,  565. 

Any  person  redeeming  is  entitled  to  a  transfer  of  a  personal 
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judgment  obtained  against  the  mortgagor  for  the  mortgage  pewoDal 
debt.     Oreenough  v.  Littler,  15  Ch.  D.  93.  judgment. 

Where  the  mortgagee  of  a  renewable  lease  procures  from  Benewed 
the  landlord  a  new  term  to  commence  from  the  expiration  of  ®**®' 
the  old  one,  the  new  term  is  subject  to  the  old  equity  of 
redemption.    Bakestraw  v.  Brewer ^  2  P.  W.  511 ;  see  6  Ind. 
Ap.  159. 

This  principle  only  applies,  either  where  the  mortgagee  by 
being  in  possession  obtains  the  renewali  or  where  it  is  done 
behind  the  back^  or  in*fraud  of  the  persons  interested  in  the 
equity  of  redemption  of  the  old  lease.  Nesbitt  y.  TredemUck, 
1  Ba.  &  Be.  29. 

The  pirndfaGie  effect  of  an  agreement  between  debtor  and  PoUoieB  of 

^ .  w  All         insurano© 

creditor,  in  a  transaction  where  the  only  security  for  the  loan  effected  by 
consists  of  the  debtor's  life  interest  or  of  a  contingent  reversion,  ^®^'^'- 
that  the  creditor  shall  effect  a  policy  to  protect  himself  against 
the  risk  of  the  debtor's  death  or  his  death  before  the  reversion 
becomes  vested,  and  that  the  debtor  shall  pay  the  premiums, 
is  to  vest  the  equitable  property  in  the  policy,  subject  to  the 
creditor's  security,  in  the  debtor;  the  principle  being  that 
what  the  debtor  pays  or  agrees  to  pay  for  is  prima  fade  his, 
subject  to  the  security  for  the  purpose  of  which  it  was  brought 
into  existence.  Holland  v.  Smithy  6  Esp.  11 ;  Phillips  v.  East^ 
wood,  LI.  &  G.  t.  Sugd.  270 ;  Morhmd  v.  Isaac,  20  B.  389 ; 
Brysdde  v.  TiggoU,  22  B.  238 ;  8  D.  M.  &  G.  546 ;  Marquess 
of  Northampton  v.  Pollock,  45  Ch.  Div.  190 ;  S.  C.  8aJt  v. 
Marjuess  of  Northampton,  (1892)  A.  C.  1. 

It  is  immaterial  that  the  debtor  does  not  in  fact  pay  the  Non-payment 
premiums,  or  any  of  them,  if  he  has  bound  himself  to  do  so,  by^btorT* 
and  is  chargeable  with  them  as  between  himself  and  his 
creditor.    Salt  v.  Marquess  of  Northampton,  (1892)  A.  C.  1. 

Where  the  expenses  of  effecting  the  first  premium  were 
included  in  the  loan,  but  the  debtor  refused  to  pay  subsequent 
premiums,  which  were  paid  by  the  creditor,  it  was  held  that 
the  refusal  was  not  a  repudiation  of  the  policy,  and  that  the 
debtor  was  entitled  to  redeem  it  on  repaying  the  premiums 
with  interest     Drysdale  v.  Piggott,  8  D.  M.  &  G.  546. 

But  where  it  is  clear  that  the  policy  was  effected  for  the  Policy  effected 
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for  creditor's  creditor's  benefit,  subject  only  to  an  option  for  the  debtor  to 
make  it  his  own  in  the  event  of  his  paying  off  the  debt,  the 
fact  that  the  debtor  undertook  the  obligation  of  paying  the 
premiums  does  not  necessarily  make  it  the  property  of 
the  debtor,  contrary  to  the  contract.  Salt  v.  Ma/rqiiess  of 
Northampton,  (1892)  A.  C.  1. 
PolicyeflEeoted  In  order  to  entitle  the  debtor  to  redeem  a  policy,  it  must 
debtor's  have  been  effected  in  pursuance  of  a  contract  under  which 

knowledge.  ^^^  creditor  was  bound  to  insure,  and  the  debtor  to  pay  the 
premiums.  Where  the  creditor  effects  a  policy  without  the 
debtor's  knowledge,  the  fact  that  he  charges  the  debtor  in 
account  with  the  premiums  does  not  of  itself  entitle  the  debtor 
to  redeem.  Henson  v.  BlaeJcwell,  4  Ha.  434 ;  Ex  parte  Lancaster , 
4  De  G.  &  Sm.  524 ;  Freme  v.  Brade,  2  De  G.  &  Jo.  582 ; 
Bruce  v.  Garden,  5  Ch.  32.  Ex  parte  Andrews  (2  Bose,  410 ; 
1  Madd.  573),  which  appears  contra,  was  a  case  of  proof  in 
bankruptcy. 

Of  course,  the  fact  that  the  principal  or  interest  repayable 
by  the  creditor  is  fixed  at  an  amount  sufiScient  to  cover 
premiums,  or  that  the  creditor  charges  the  debtor  with 
premiums,  may  be  evidence  of  the  existence  of  such  a  contract. 
Freme  v.  Brade,  2  De  G.  &  Jo.  582,  594. 

Lea  V.  Hinton  (19  Beav.  324 ;  5  D.  M.  &  G.  823)  was  a  case 

between  principal  debtor  and  surety,  in  which  it  was  held  that 

the  policy  was  effected  merely  for  the  surety's  indemnity. 

See  2  De  G.  &  Jo.  593,  595. 

Polioyeffectod      It  does  not  assist  the  debtor  to  show  that  the  transaction 

%vUhoat   ^      ^^  ^^^^  ^^  fraudulent  and  void  as  against  him,  and  that 

insurable        therefore  the  creditor  had  no  insurable  interest  in  his  Ufe. 

interest. 

The  question  of  insurable  interest  is  a  question  solely  between 
the  insurance  office  and  the  person  insuring.  If  the  office 
chooses  to  pay  the  policy,  the  debtor  cannot  claim  it  on  the 
ground  that  the  insurable  interest  was  only  acquired  under 
a  transaction  fraudulent  as  against  him.  Henson  v.  BlackweU, 
4  Ha.  434  ;  Freme  v.  Brade,  2  De  G.  &  Jo.  582. 

Where  the  mortgagor  of  a  reversion  covenanted  to  pay 
premiums  qh  policies,  and  the  mortgage  was  set  aside  as 
fraudulent,  it  wcus  held  that  the  mortgagee,  who  had  himself 
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paid  the  premiums,  was  entitled  to  the  policies,  and  that  he 
could  not  charge  the  mortgagor  with  the  premiums,  which 
amounted  to  more  than  the  sum  received  on  the  policies. 
Pennea  v.  Millar,  26  L.  J.  Ch.  699. 

The  right  of  the  mortgagor  redeeming  to  policies  eflfected  Policies 

efibcted  bv 

by  the  mortgagee  only  arises  in  cases  where  the  relation  of  grantee  of 
debtor  and  creditor  exists  between  the  parties.  «">»"*y- 

Where  the  grantee  of  an  annuity,  which  is  redeemable  in 
certain  events  by  the  grantor,  insures  the  grantor's  life,  the 
grantor  on  redeeming  has  no  right  to  the  policy*  Lcm  y. 
Warren,  Dru.  t.  Sugd.  31 ;  GoUliA  v.  Craneh,  4  D.  M.  &  G.  440 ; 
Knox  v.  Turner,  5  Oh.  515 ;  Preston  v.  Neele,  12  Ch.  D.  760. 

It  is  immaterial  that  the  purchase  deed  contains  provisions 
which  show  that  it  was  in  the  contemplation  of  the  parties 
that  an  insurance  should  be  effected,  or  which  throw  the 
expenses  of  effecting  it,  directly  or  indirectly,  upon  the 
grantor.     Gases  supra. 

The  grantor  may,  by  the  express  terms  of  the  deed,  be 
entitled  on  redeeming  to  a  policy  effected  by  the  grantee ;  but 
he  will  only  be  entitled  on  complying  exactly  with  the  terms. 
Williams  v.  Athyns,  2  J.  &  Lat.  603 ;  Bashford  v.  Cann,  33 
B.  109. 

The  grantor  and  grantee  may  stand  at  the  same  time  in  Where  grantee 
the  relation  of  debtor  and  creditor,  the   grantor  remaining  aig^  creditor, 
liable  for  the  consideration  money.     In  this  case,  he  will  be 
entitled  on  redeeming  to  a  policy  effected  by  the  creditor 
under  his  authority  and  at  his  expense.     Phillips  v.  Eastwood, 
LI.  &  G.  t.  Sugd.  270 ;  Gourtenay  v.  Wright,  2  Giff.  337. 

Where  the  creditor  is  a  party  to  or  has  notice  of  the  contract  Surety 

.         .  •  1   J  redeemmg 

of  suretyship,  the  surety  on  redeeming  is  entitled  to  the  entitled  to  all 
benefit  of  all  securities  given  by  the  principal  debtor  to  his  ^y  credftor. 
creditor,  either  at  the  creation  of  the  contract  or  during  its 
subsistence.  Newton  v.  Charlton,  10  Ha.  646  ;  Lake  v.  BruUon, 
8  D.  M.  &  G.  441 ;  Pearl  v.  Beacon,  24  B.  186 ;  1  De  G.  &  Jo. 
461 ;  Qedye  v.  Matson,  25  B.  310 ;  Pledge  v.  Buss,  Joh.  663 ; 
Heyman  v.  Bubois,  41  L.  J.  Ch.  224 ;  Forbes  v.  Jackson,  19  Ch. 
D.  615.  See  also  the  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict  c.  97),  sect.  5. 
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No  tackiiig  or  In  such  a  case,  therefore,  the  mortgagee  cannot  tack  or  con- 
as'i^ainBt  ^  solidate  as  against  a  surety.  Bowker  v.  BvU^  1  Sim.  N.  S.  29 ; 
iurety.  j^^  ^  Loclcett,  32  B.  499 ;  In  re  EirhwoocPs  Estate,  1  L.  R  Ir. 

108 ;  Forbes  v.  Jackson,  19  OL  D.  615  (not  following  WiUiams 
V.  Owen,  13  Sim.  597 ;  Farelrother  v.  Wodehouse,  23  B.  18). 
Where  Borety  The  right  of  the  surety  to  the  securities  held  by  the  creditor 
to  be  such  does  not  exist  where,  though  the  surety  is,  as  between  himself 
and  the  principal  debtor,  a  surety  only,  the  creditor  has  no 
notice  of  the  existence  of  that  relation.  Dtmean  Fox  dt  Co.  y. 
North  cmd  SoiUh  Wales  Bank,  6  App.  Cas.  1, 12. 

A  mortgagee,  therefore,  can  consolidate,  as  against  a  surety, 
where  the  suretyship  is  not  disclosed  by  the  mortgage  deed  or 
otherwise  known  to  the  mortgagee  when  the  right  to  consolidate 
arises.    In  re  Toogood^s  Legacy  Trusts,  61  L.  T.  19. 


to  creditor. 
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CHAPTEB  XXXII. 

TEEMS  OP  BEDEMPTION  IN  EQUITY. 

Whsbe  a  plaintiff  comes  into  equity  to  redeem^  he  will  only 
be  permitted  to  do  so  upon  equitable  terms. 

The  rights  of  the  mortgagee^  which  arise  upon  the  mort- 
gagor's default,  are  the  right  to  receive  notice,  or  six  months 
interest  in  lieu  of  notice,  to  tack,  to  consolidate,  and  to  add  to 
his  security  his  costs,  charges,  and  expenses. 

The  rights  of  the  mortgagee  are,  in  principle^  the  same 
whether  the  action  is  brought  for  redemption  or  to  recover 
surplus  proceeds  of  sale. 

A.  NonoB  OR  Interest  in  Lieu  op  Notice. 

After  a  mortgagor  has  made  default  in  payment  of  the 
principal  and  interest  in  accordance  with  the  proviso  for 
redemption  contained  in  the  mortgage  deed,  he  must  either 
give  the  mortgagee  six  calendar  months'  notice  of  his  inten- 
tion to  pay  off  the  mortgage,  or  at  his  option  pay  the  mort- 
gagee six  months'  interest  in  advance  in  lieu  of  notice. 
Broume  v.  LoeJeha/rt,  10  Sim.  420,  424 ;  BarUett  y.  FranMin, 
15  W.  B.  1077;  36  K  J.  Ch.  671 ;  Johnson  v.  Evans,  61  L.  T. 
18 ;  SmUh  v.  SmUh,  (1891)  3  Ch.  550. 

An  equitable  mortgagee  by  deposit  is  not  entitled  to  six  Eqaitable 
months'  notice  or  interest,  even  though  the  deposit  is  accom-  depont^ 
panied  by  an  agreement  to  execute  a  legal  mortgage.  Fitz- ^^wor*^ 
geralcCs  Trustee  v.  Mdlersh,  (1892)  1  Ch.  385.  interest 

There  is  no  exception  to  the  rule  requiring  notice  arising  Rule  applies 
out  of  the  nature  of  the  mortgaged  property.  The  rule  applies  ^f  ^t^^ 
as  well  to  a  mortgage  of  a  reversionary  interest  in  a  fund  in  ^  ^^^'  k 
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Comt  as  to  a  mortgage  of  land.    Smith  t.  Ont^  (1891)  3  Ch. 

550. 

Xo  notice  re-       If  the  mortgagee  has  himself  demanded  payment  of  the 

mriTtgaieee  ha*  debt,  OT  has  taken  any  steps  to  compel  payment  of  it,  no  notice 

Myment.        ^7  ^^^  mortgagor  and  no  payment  of  interest  in  lien  of  notice 

is  required.    MaUon  y.  Swifi,  5  Jar.  645,  617 ;  PayrUer  ▼. 

Careic,  Eay,  App.  ixivL, xliiL ;  18  Jar. 417 ;  Letts  y.  EtUchinSf 

13  Eq.  176 ;  In  re  Alcock,  23  Ck  Dir.  372 ;  BacOl  y.  Endle, 

(1896;  1  Ch.  648. 

Where,  after  the  mortgagee  has  cooimenced  proceedings  to 
enforce  payment,  the  mortgagor  giyes  him  a  notice  to  pay  off 
the  mortgage  in  six  months,  and  he  accepts  the  notice,  he  is 
not  thereby  relieyed  from  his  obligation  to  accept  interest  ap 
to  the  time  of  payment^  thoagh  made  within  the  six  months. 
In  re  Aleoek,  23  Ch.  Ky.  372. 

Where  interest  was  payable  on  a  mortgage  half-yearly  in 

advance,  and  the  mortgagee,  before  a  half-yearly  payment 

became  dae,  contracted  to  sell  the  mortgaged  property,  and 

receiyed  the  price,  which  was  more  than  safficient  to  pay  off 

the  mortgage,  two  days  after  a  payment  became  dae,  he  was 

only  allowed  interest  down  to  the  time  when  he  receiyed  the 

price.     Banner  y.  Berridge,  18  Ch.  D.  255,  278. 

Mortgagor  Where  a  mortgagor  gives  notice  to  pay  off  the  mortgage 

after  notice,     ftud  does  not  make  the  payment  on  the  appointed  day,  the 

mortgagee  is  entitled  to  a  fresh  six  months'  notice  or  to  six 

months'  interest  in  lien  of  notice.    In  re  Moss,  31  Ch.  D.  90. 

Mortgagee  Bat  where  the  mortgagee  has  been  a  party  to  an  order  for 

pftrty  to  order 

for  payment  the  payment  of  his  debt  out  of  a  fand  in  Coort,  and  the  pay- 
ment is  not  made  until  after  the  day  fixed  by  the  order,  he  is 
only  entitled  to  interest  till  actual  payment  In  re  Moss^  31 
Ch.  D.  90 ;  see  Day  y.  Day,  31  B.  270. 


B.  Tacking. — ^L  Unsecured  Debts. 

No  tac^ng         Neither  specialty  nor  simple  contract  debts  could  be  tacked 
morl^agor.      ^  against  the  mortgagor  himself.    Jones  y.  Smith,  2  Yes.  J. 

372,  376 ;  Du  Vigier  r.Lee,2BA.  326,  339. 
Debts  by  bond     Debts  by  bond  or  coyenant  in  which  the  heirs  were  bound 

or  oorenani 
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could  always  be  tacked  against  the  heir  or  devisee  redeeming. 
Col&mcm  V,  Winch,  1  P.  W.  775 ;  Elvy  v.  Norwood,  21  L.  J. 
Ch.  716. 

And  a  mortgagee  of  a  term  could  tack  simple  contract  debts^  Simplo 
as  against  the  executor  redeeming.    Coleman  v.  Wineh,  1  P.  W. 
775. 

Where  a  testator  charged  his  land  with  debts  or  devised 
them  for  payment  of  debts,  simple  contract  debts  could  have 
been  tacked  as  against  the  heir  or  devisee  redeeming.  Frioe 
V.  Fastnedge,  Ambl.  685. 

And  now,  since  the  Statute  3  &  4  Wm.  IV.  c.  104,  simple 
contract  debts  may  be  tacked  as  against  an  heir  or  devisee 
redeeming;  but  not  when  there  is  personal  estate  unad- 
ministered.  Bolfe  v.  OheOer,  20  B.  610 ;  25  L.  J.  Ch.  244 ; 
Thomas  v.  Thcmasy  22  B.  341 ;  PiU  v.  Pile,  23  W.  R.  440. 

But  there  can  be  no  tacking  of  an  unsecured  debt  as  against  No  tacking 
an  assignee  of  the  equity  of  redemption.    Coleman  v.  Wifhch,  1  assignee  of 
P.  W.  775 ;  Troughton  v.  Troughton,  1  Yea.  S.  86 ;  Bichardson  XmptLn. 
V.  EorUm,  7  B.  112, 123. 

Tacking  of  an  unsecured  debt  can  have  no  further  effect  No  taoking 
than  to  prevent  circuity  of  action.    An  unsecured  debt  can  of  oieditors. 
never  be  tacked  to  the  prejudice  of  creditors  having  debts  of 
equal  degree.    Heamea  v.  Bwnce,  3  Atk.  630  ;  Adams  v.  Claxton, 
6  Ves.  226 ;  Irby  v.  Irhy,  22  B.  217 ;  Pile  v.  Pile,  23  W.  R.  440. 

Where  an  action  is  brought  to  recover  surplus  proceeds  of 
sale  of  mortgaged  property,  the  mortgagee  cannot  set  o£F  debts 
due  to  him  from  the  mortgagor,  if  the  e£Fect  of  such  set-off 
would  be  to  give  him  a  preference  over  creditors  of  the  mort- 
gagor in  an  equal  degree,  e.g.  if  the  mortgagor's  estate  is 
insolvent.  TaJbot  v.  Frere,  9  Ch.  D.  568 ;  In  re  Oregson,  36 
Ch.  D.  223  (not  following  Spalding  v.  Thompson,  26  B.  627 ; 
In  re  Hasdfoois  Estate,  13  Eq.  327 ;  or  Ex  pwrte  National  Bank, 
14  Eq.  507). 

These  cases,  in  both  of  which  the  mortgagee  claimed  to 
set  off  debts  due  from  the  mortgagor  against  proceeds  of 
policies  on  the  mortgagor's  life,  also  went  on  the  ground 
that  there  could  be  no  set-off  of  a  debt  due  from  a  testator 
against  a  debt  which  first  accrues  due  to  his  executor. 
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II.  Secured  Debts. 

Ta<^g  A  legal  mortgagee  who^  subsequently  to  his  mortgage, 

moumbianoes.  makes  advanoes  upon  the  security  of  the  mortgaged  property, 
is  entitled  to  tack  them  as  against  intervening  incumbrancers 
of  which  he  had  no  notice  when  he  made  his  advances. 
Morret  v.  Paske,  2  Atk.  52;  Tenison  v.  Sweeny ^  1  J.  &  Lat. 
710. 

A  lender  to  a  person  in  possession  of  property  under  a 
forged  will  who,  on  the  occasion  of  his  loan,  acquires  the  legal 
estate,  is  protected  thereby,  both  as  to  the  original  loan  and 
as  to  further  advances,  against  the  true  owner  of  the  property. 
J<mes  V.  PawleSf  8  My.  &  E.  581. 

It  has  been  held  that  an  advance  made  to  the  mortgagor's 
heir  at  law,  who  was  in  possession  of  the  mortgaged  property 
as  agent  of  the  true  owner,  may  be  tacked  as  against  the  true 
owner.     Totmg  v.  Toung,  L.  B.  3  Eq.  801. 

The  doctrine  of  tacking  is  based  on  the  protection  given  by 
the  legal  estate.  One  equitable  incumbrance  cannot  be  tacked 
to  another  so  as  to  acquire  any  priority.  Brace  v.  Ihichess  of 
Marlboroughy  2  P.  W.  491. 

A  transferee  of  a  legal  mortgage  and  of  subsequent  equi- 
table incumbrances  can  tack  them  as  against  an  equitable 
incumbrance  prior  to  the  legal  mortgage.  Lloyd  v.  AUiwod, 
3  De  G.  &  Jo.  614,  657. 

A  transferee  of  an  equitable  mortgage,  who  obtains  the  legal 
estate  on  the  occasion  of  a  further  advance,  can  tack  all  his 
advances  as  against  an  equitable  charge  made  after  the  equi- 
table mortgage  but  before  the  transfer.  Gooke  v.  Wilton,  29 
B.  100. 

A  purchaser  of  an  equity  of  redemption,  who  takes  a  transfer 
of  a  legal  mortgage,  can  tack  his  purchase-money  to  the  mort- 
gage debt  as  against  an  equitable  incumbrance  created  before 
the  purchase.  Hipkms  v.  Amery,  2  Giff.  292;  6  Jur.  N.  S. 
1047. 

A  transferee  of  a  legal  mortgage,  who  at  the  time  of  the 
transfer  makes  a  further  advance  to  the  mortgagor,  may  tack 
the  further  advance  as  against    an  equitable  incumbrance 
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created  before  the  date  of  the  transfer.     Wyllie  v.  Pollen,  3 
D.  J.  &  S.  596 ;  Carlisle  Banking  Co.  v.  Thompson,  28  Ch.  D, 
398 ;  EosTcing  v.  Smith,  13  App.  Cas.  582. 
A  trustee,  who  has  the  legal  estate  under  a  mortgras^e  in  the  Tacking  by 

r  i^.xi.  ,  1  .  ?,,     trustee. 

lorm  of  a  trust  for  sale,  can  tack  a  charge  created  by  the 
mortgagor  in  his  faTOur  as  against  a  prior  charge  of  which 
he  has  no  notice  given  to  'the  original  mortgagee.  WUmot  v. 
Pike,  5  Ha.  14,  21 ;  Spencer  v.  Pearson,  24  B.  266. 

So  a  trustee  can  tack  to  his  legal  estate  a  charge  on  the 
equitable  interest  given  him  by  his  cestui  que  trust,  as  against 
a  prior  charge  on  the  equitable  interest  of  which  he  has  no 
notice.  Phipps  v.  Lovegrove,  16  Eq.  80,  88;  Neiuman  v. 
Newman,  28  Ch.  D.  674. 

But  where  the  facts  were,  (1)  a  legal  mortgage  to  A.  with 
a  power  of  sale  and  a  declaration  of  trust  of  the  sale  moneys 
for  the  persons  entitled  to  the  equity  of  redemption;  (2)  a 
mortgage  to  B. ;  (3)  a  mortgage  to  C,  and  A.  died,  having 
devised  his  mortgage  and  trust  estates  to  C,  who  sold  under 
the  power,  it  was  held  that  0.  could  not,  out  of  the  proceeds 
of  sale,  retain  the  amount  due  under  his  mortgage  as  against 
B.    Hooper  v.  Harrison,  2  E.  &  J.  86. 

A  receipt  given  by  a  building  society,  whether  under  the  Kcceipt  of 
Act  of  1836  or  the  Act  of  1874,  carries  the  legal  estate  for  society  Lrrics 
all  purposes.     A  transferee  acquiring  the  legal  estate   by  ^®^^  estate. 
virtue  of  such  a  receipt  is  entitled  to  tack.     Marson  v.  Cox, 
14  Ch.  D.  147;  Hoshing  v.  Smith,  13  App.  Cas.  582,  over- 
ruling Pease  v.  Jackson,  L.  E.  3  Ch.  576,  and  Bdbinson  v. 
Trevor,  12  Q.  B.  Div.  423,  so  far  as  contra. 

The  effect  of  the  Vendor  and  Purchaser  Act,  1874,  sect.  7  Vendor  ami 

F  urc  b  aser 

(which  was  repealed  by  the  Land  Transfer  Act,  1875,  sect.  129),  Act,  1874,  s.  7. 

was  considered  by  Bttggallay,  L.J.,  in  Robinson  v.  Trevor,  12 

Q.  B.  Div.  423,  432.    The  effect  of  the  two  sections  appears  to 

be  that  a  legal  estate  acquired  after  the  7th  of  August,  1874, 

and  before  the  1st  of  January,  1876,  would  not  entitle  the 

holder  to  tack. 

A  subsequent  advance  to  entitle  the  lender  to  tack  must'^^^AQoe 
have  been  made  on  the  security  of  the  mortgaged  property,  on  security 
Laeey  v.  Ingle,  2  Ph.  413.  ^^  ^^^  i 

u 


290  TERMS  OP  REDEMPTION  IN  EQUITY. 

A  loan  made  on  the  personal  security  of  the  borrower  cannot 
be  tacked. 

But,  even  before  the  Judgments  Act,  1838,  where  a  legal 
mortgagee  made  a  further  adyance  to  the  mortgagor  on  a 
judgment,  there  was  a  presumption  that  it  was  made  on  the 
security  of  the  land,  and  the  judgment  might  have  been 
tacked.  Brace  v.  Duchess  of  Marlborough,  2  P.  W.  491 ;  Ex 
parte  Knott,  11  Yes.  609,  617  ;  Baker  v.  Harris,  16  Ves.  397. 
and  without        The  subsequent  advance  which  it  is  proposed  to  tack  must 

notico  of  T.i  .         ,.  .  .!!• 

prior  equity,    have  been  made  without  notice  of  any  prior  equitable  incum- 
brance.   Brace  v.  Duchess  of  Marlborough,  2  P.  W.  491,  495 ; 
Morret  v.  Paslce,  2  Atk.  52 ;  Lacey  v.  Ingle,  2  Ph.  413. 
Effect  of  The  English  Registry  Acts  do  not,  except  as  hereinafter 

bright    °  *  stated,  afifect  the  right  to  tack. 

to  tack.  j^  legal  mortgagee,  whose  mortgage  is  registered,  may  tack 

an  unregistered  further  charge  against  an  intermediate 
registered  security  of  which  he  has  no  notice,  although  the 
unregistered  further  charge  would  be  fraudulent  and  void  as 
against  a  subsequent  registered  security.  Bedford  v.  Back- 
house, 2  Eq.  Abr.  615  ;  Wrightson  v.  Hudson,  2  Eq.  Abr.  609  ; 
Credland  v.  Potter,  10  Ch.  8. 
Yorkshire  The  Yorkshire  Registries  Act,  1884  (47  &  48  Vict  c.  54), 

Ac?i884,      S6<^t.  16,  abolishes  tacking  as  from  the  1st  of  January,  1885, 
^  ^^-  except  as  against  any  estate  or  interest  existing  prior  to  that 

date. 

Mortgagee  of      A  first  registered  mortgagee  of  a  ship  who  takes  possession 

L  againsr^    and  receives  the  freight  is  entitled  to  retain  thereout  the 

fSrei^r  ^^      amount  due  on  a  subsequent  mortgage  of  the  ship,  as  against 

an  intermediate  incumbrancer  on  the  freight  of  which  he  had 

no  notice  when  he  took  his  subsequent  mortgage.    Liverpool 

Marine  Credit  Co.  v.  Wils(m,  7  Ch.  507. 


C.  Consolidation. 

OonBolidation,     '^  A  mortgagee  who  holds  several  distinct  mortgages  under 

^  °  the  same  mortgagor,  redeemable,  not  by  express  contract,  but 

only  by  virtue  of  the  right  which  (in  English  jurisprudence) 

is  called  equity  of  redemption,  may,  within  certain  limits  and 
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against  certain  persons  (entitled  to  redeem  all  or  some  of  them), 
consolidate  them,  that  is,  treat  them  as  one,  and  decline  to  be 
redeemed  as  to  any  nnless  he  is  redeemed  as  to  all."  Ter 
Selbome,  C,  in  Jennings  v.  Jordan^  6  App.  Gas.  698,  700. 

The  right  to  consolidate  may  be  exercised  in  a  foreclosnre  Mortgagee 
as  well  as  in  a  redemption  action.     Watts  v.  Symes^  1  D.  M.  &  JSe  S^forc' 
G.  240 ;    Selby  v.  Pom/ret,  3  D.  F.  &  J.  595 ;  Cummins  v.  °^^^'«  ^^^^i^"- 
Fletcher,  14  Ch.  Div.  699  (overruling  Holmes  v.  Turner,  7  Ha. 
367  n. ;  Smeathman  v.  Bray,  15  Jur.  1051). 

The  right  of  the  mortgagee  to  consolidate  only  arises  when  Right  to  con- 

,,  _,  •        -IT      J     .  •    X  -x      A  J  Bolidate  arises 

the  mortgagor  is  obliged  to  come  into  equity  to  redeem,  qq  default 

There  can  be  no  consolidation  of  a  mortgage  upon  which  no 

default  has  been  made  (a),  or  of  a  security  by  deposit  of  deeds 

where  the  depositor  has  a  legal  right,  on  payment  of  the 

amount  secured,  to  recover  the  deeds  (b),     (a)  Cummins  v. 

Fletcher,  14  Gh.  Div.  699 ;  (b)  Crichnore  v.  Freeston,  40  L.  J. 

Gh.  137. 
The  Gonveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  enacts —  Conveyancing  , 
Sect.  17,  (1).  A  mortgagor  seeking  to  redeem  any  one  mort-  ^  ij       ' 

gage  shall,  by  virtue  of  this  Act,  be  entitled  to  do  so  without 

paying  any  money  due  under  any  separate  mortgage  made  by 

him,  or  by  any  person  through  whom  he  claims,  on  property 

other  than  that  comprised  in  the  mortgage  which  he  seeks  to 

redeem. 

(2)  This  section  applies  only  if,  and  as  far  as,  a  contrary 
intention  is  not  expressed  in  the  mortgage  deeds  or  one  of 
them. 

(3)  This  section  applies  only  where  the  mortgages  or  one  of 
them  are  or  is  made  after  the  commencement  of  this  Act 

It  has  been  held  that  a  security  given  by  a  partner  for  his  What  debts 

can  DO 

own  private  debt  could  be  consolidated  with  a  security  given  oonsolidatcd. 
by  two  or  more  partners  for  a  partnership  debt.    Beevor  v. 
hmk,  4  Eq.  537;   doubted  by  James,  L.J.,  in  Cwnmins  v. 
Fletcher,  14  Gh.  Div.  699, 710. 

James,  L.  J.,  was  of  opinion  that  a  mortgagee  could  not  con- 
solidate a  mortgage  by  three  persons  with  a  mortgage  by  two 
in  trust  for  the  three.    In  re  Baggett,  16  GL  Div.  117. 

The  grantee  of  a  registered  bill  of  sale  cannot,  as  against  M 
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an  execution  creditor  of  the  grantor^  retain  out  of  the  proceeds 

of  sale  of  the  chattels  comprised  in  the  bill  of  sale  money  due 

on  a  mortgage  of  land  made  to  him  by  the  grantor.    Chesworth 

V.  Himt,  5  C.  P.  D.  266. 

No  ooDsolida-      There  can  be  no  consolidation  between  two  mortgage  debts 

one  of  the*      where  one  of  the  estates  mortgaged,  e.g.  a  leasehold  interest  or 

mortgages  has  ^  life  estate,  has  ceased  to  exist,  or  where  one  of  the  mortgages 

has  been  redeemed.    Mayor  of  Brecon  v.  Seymour^  26  B.  548, 

554 ;  Jennings  v.  Jordan^  6  App.  Cas.  693,  707  ;  In  re  Baggett, 

16  Ch.  Div.  117 ;  In  re  Gregson,  36  Ch.  D.  223. 

Where  a  mortgagee  has  a  right  to  consolidate  as  against 
some,  but  not  as  against  others,  of  the  persons  entitled  to 
the  equity  of  redemption,  and  he  is  redeemed  as  to  one 
mortgage  by  a  person  as  against  whom  he  cannot  consolidate, 
he  cannot  consolidate  the  mortgage  so  redeemed  as  against 
persons  entitled  to  nlterior  riglits  of  redemption,  as  against 
whom  he  would  (but  for  the  prior  redemption)  have  been 
able  to  consolidate  it.  Jennings  v.  Jordan,  6  App.  Cas.  698, 
706. 
Mortguffoccan  The  mortgagee  can  apply  the  surplus  arising  from  the  sale 
wilerehosellsof  One  mortgaged  property  under  the  power  given  by  the 
under  power,  mortgage  in  payment  of  the  debt  due  under  another  mortgage. 
But  the  right  to  consolidate  ceases  if  the  mortgagee  parts 
with  one  of  the  properties  mortgaged,  except  under  powers 
conferred  by  the  mortgage-deed.  Selby  v.  Pomfret,  3  D.  F.  & 
J.  595;  Cummins  v.  Fletcher,  14  Ch.  Div.  699,  714;  In  re 
BaggeU,  16  Ch.  Div.  117,  120. 
Transfer  of  A  mortgagor  mortgaged  Whiteacre  to  A.  and  deposited 
consolidate,  with  him  securities  to  secure  another  debt.  He  then  mortgaged 
Whiteacre  and  Blackacre  to  B.  B.  sold  Whiteacre  for  less 
than  the  amounts  due  to  him  and  A.  under  their  mortgages, 
and  was  compelled  by  A.  to  pay  him  out  of  the  proceeds 
of  sale  the  amount  due  under  the  deposit  of  securities.  It 
was  held  that  the  mortgagor  could  not  redeem  Blackacre 
without  paying  B.  the  amount  so  paid  by  him  to  A.  Gracknall 
v.  Janson,  11  Ch.  Div.  1,  17. 

A  mortgagee  does  not  lose  the  right  to  consolidate  by  giving 
notice  to  the  mortgagor  under  sect.  20  of  the  Conveyancing 
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Aot,  1881,  requiring  payment  of  the  money  dne  on  one  mort- 
gage,   OrijgUh  V.  Pomd,  45  Ch.  D.  553. 

An  assignee  cannot  claim  a  right  to  consolidate  which  his 
assignor  had  consented  to  forego.    Bird  y.  Wemtf  33  Ch.  D.  215. 

1.  Where  an  owner  of  two  properties  mortgages  one  to  A.  Gonsolida- 
and  the  other  to  B.,  and  then  becomes  bankrupt^  and   the  agaiiiBt 
two  mortgages  subsequently  vest  in  the  same  person,  he  can  '^o^^'^t^®"- 
consolidate  as  against  the  mortgagor's  trustee  in  bankruptcy. 

Selby  T.  Pomfret,  IJ.  &  H.  336 ;  3  D.  F.  &  J.  595. 

2.  Where  an  owner  of  two  properties  mortgages  one  to 
A.  and  the  other  to  B.,  and  then  devises  the  equity  of  redemp- 
tion in  one  property  to  C,  and  the  two  mortgages  subsequently 
vest  in  the  same  person,  he  cannot  consolidate  as  against  C. 
WhUe  V.  HUlacre,  3  Y.  &  C.  Ex.  597. 

Where  A.,  having  made  a  voluntary  settlement  of  White- 
acre,  mortgaged  it  to  B.,  to  whom  he  afterwards  mortgaged 
Blackacre,  it  was  held  that  B.  could  not  consolidate  the 
mortgages  on  Whiteacre  and  Blackacre  as  against  the  persons 
claiming  under  the  voluntary  settlement.  In  re  WalhampUm 
Estate,  26  Cli.  D.  391. 

1.  Where  two  mortgages  made  by  a  mortgagor  of  different  Aa  agminst 
properties  become  vested  in  A.,  an  assignee  for  value  of  the  for  yalue. 
equity  of  redemption  in  one  or  both   properties  under  an 
assignment  made  after  the   mortgages   have  vested   in  A. 

takes  subject  to  A.'s  right  to  consolidate.  Willie  v.  Lv^g,  2 
Ed.  78 ;  Cator  v.  Charlton^  cit.  in  Jones  v.  Smithy  2  Ves.  J. 
272,  277 ;  Ireson  v.  Denn,  2  Cox,  425,  as  explained  6  App.  Cas. 
717;  Waits  Y.  Symes,  1  J).  IL  &  G.  240. 

2.  Where  an  owner  of  two  properties  mortgages  one  to  A. 
and  another  to  B.,  and  then  assigns  for  value  (either  by  way 
of  sale  or  mortgage)  the  equity  of  redemption  in  both  pro- 
perties to  C,  and  subsequently  to  the  assignment  the  mortgages 
of  A.  and  B.  become  vested  in  one  person,  that  person  is 
entitled  to  consolidate  his  mortgages  as  against  C.  Bovey  v. 
Skipwith,  1  Ch.  Ca.  201 ;  TweedaJe  v.  Tweedale,  23  B.  341 ; 
Vint  V.  Padget,  1  Giff.  446 ;  2  De  G.  &  Jo.  611 ;  Squire  v. 
Pardoe,  W.  N.  1890, 153;  Pledge  v.  Oarr,  (1894)  2  Ch.  328; 
(1895)  1  Ch.  51  S.  0.  Pledge  v.  WhUe,  (1896)  A.  C  187. 
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It  is  immaterial  that  the  transferee  of  A.  and  B/s  mort- 
gages has  notice  when  he  takes  his  transfer  that  the  equity 
of  redemption  has  been  assigned.     VirU  v.  Padget,  mpra. 

3.  But  where  an  owner  of  two  properties  mortgages  one 
to  A.  and  the  other  to  B.,  and  then  assigns  for  value  the 
equity  of  redemption  in  one  of  the  two  properties  to  C, 
and  the  mortgages  of  A.  and  B.  subsequently  become  Tested 
in  one  person,  that  person  cannot  consolidate  as  against  C. 
Barter  t.  Colman,  19  Ch.  D.  630 ;  Minter  v.  Carr,  (1894)  2 
Ch.  321 ;  3  Ch.  498,  OTerruling  Beevor  v.  Luck,  4  Eq.  537. 

The  right  of  a  transferee  from  C.  to  resist  consolidation 
is  not  affected  by  reason  of  such  transferee  being  a  puisne 
incumbrancer  on  both  properties  when  G.'s  interest  rests  in 
him.    Minter  v.  Carr,  supra. 

4.  Where  an  owner  of  two  properties  mortgages  one  to  A. 
and  then  assigns  the  equity  of  redemption  to  B.,  and  subse- 
quently mortgages  the  other  to  C,  and  A.  and  C.'s  mortgages 
become  vested  in  the  same  person,  that  person  cannot  con- 
solidate as  against  B.  Baker  v.  Gray^  1  Ch.  D,  491 ;  Mills  v. 
Jennings,  13  Ch.  Div.  639  ;  S.  C.  Jennings  v.  Jordan,  6  App. 
Cas.  698,  overruling  Tassell  v.  Smith,  2  De  G.  &  Jo.  713  ;  see 
Andrews  v.  City  Building  Society,  44  L.  T.  641. 

5.  Where  an  owner  of  two  properties  mortgages  both  to  A., 
and  then  mortgages  one  to  B.,  and  subsequently  mortgages 
the  other  to  C,  and  A.  and  C.'s  mortgages  become  vested  in 
the  same  person,  that  person  can  consolidate,  as  against  B.,  the 
mortgage  on  both  properties  originally  made  to  A.,  but  he 
cannot  consolidate  the  mortgage  originally  made  to  C.  Ford 
V.  Tynte,  41  L.  J.  Ch.  758 ;  MtUiuil  Life  Assurance  Society  v. 
Langley,  32  Ch.  Div.  460 ;  Flint  v.  Howard,  (1893)  2  Ch.  54. 

Principle  The  cases  are  governed  by  two  principles — one,  that  the 

^^eT^^°^  assignee  of  an  equity  of  redemption  takes  subject  to  all 
equities  available  against  his  assignor;  the  other,  that  a 
mortgagor  who  has  assigned  the  equity  of  redemption  cannot 
by  any  subsequent  dealing  with  it  prejudice  the  rights  of  his 
assignee.  Barter  v.  Colman,  19  Ch.  D.  630 ;  Mutual  Life 
Assurance  Society  v.  Langley,  32  Ch,  Div.  460. 
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CHAPTER  XXXm. 

TERMS  OP  REDEMPTION — ACCOUNTS. 

I.  Accounts  in  Redemption  and  Foreclosure  Actions. — 
A.  What  is  credited  to  the  MoRTOAaEE. 

The  Court,  as  a  condition  of  allowing  the  mortgagor  to  Mortgagee 
redeem,  requires  him  to  indemnify  the  mortgagee.  The  indemnity, 
mortgagee  is,  therefore,  entitled  to  charge  the  mortgaged 
property  with  (1)  the  principal  debt,  (2)  the  interest  thereon, 
(3)  all  proper  costs,  charges,  and  expenses  incurred  by  the 
mortgagee  in  relation  to  the  mortgage  debt  or  the  mortgage 
security,  (4)  the  costs  of  litigation  properly  undertaken  by 
the  mortgagee  in  reference  to  the  mortgage  debt  or  the 
mortgage  security,  (5)  the  mortgagee's  costs  of  the  redemption 
or  foreclosure  action.     In  re  WalUs,  25  Q.  B.  Div.  176. 

The  terms  upon  which  the  mortgagor  is  entitled  to  redeem  Terms  aro  the 
are  the  same  whether  lie  brings  an  action  for  redemption  or  i^'^demption 
whether  he  redeems  in  an  action  brought  by  the  mortgagee  ^[q^^'®" 
for  foreclosure.    Du  Vigier  v.  Lee^  2  Ha.  326,  334 ;   Sober  v. 
Kemp,  6  Ha.  155, 160. 

The  principle  upon  which  the  account  is  taken  between  and  whether 
mortgagee  and  mortgagor  is  not  altered  by  the  existence  of  attornment 
an  attornment  clause  in  the  mortgage,  and  rent  payable  under  ^^^^'^^  ®'  °^*» 
that  clause  must  be  brought  into  account  by  the  mortgagee. 
Ex  parte  Isherwood,  22  Ch.  Div.  384,  392. 

An  account  against  the  first  mortgagee  at  the  instance  of  a  and  whether 
second  mortgagee  must  be  taken  in  all  respects  as  though  the  or  a  puisne 
mortgagor  himself  were  taking   it.    Any  equity  which  the  JJ^J^Jw." 
mortgagor  has  to  exclude  any  item  in  the  account  may  be 
asserted  by  the  second  mortgagee,  and  the  second  mortgagee 
is  bound  by  any  equity  available  against  the  mortgagor. 
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Sober  y.  Kemp,  6  Ha.  155;  Melboume  Banking  Corporation 
V.  Brougham,  7  App.  Cas.  307 ;  Mainland  t.  Upjohn,  41  Ch.  D. 
126, 136, 143. 
Mortgagee  jB       A  mortgagee  is  not  affected  by  the  settlement  of  the  equity 
by  Mttlement  of  redemption.    He  may  suffer  interest  to  fall  in  arrear  daring 
red^ptionf    ^  tenancy  for  life  and  recover  the  whole  of  the  arrears  against 
the  inheritance.    Aston  v.  Aston,  1  Yes.  S.  264,  267 ;  Loftus 
V.  Smfi,  2  Sch.  &  L.  642 ;   Wrixon  v.  Vize,  2  D.  &  War.  192 ; 
Makings  v.  Makings,  1  D.  F.  &  J.  355 ;  In  re  Morley,  8  Eq.  594. 
Bat  the  mortgagee  cannot  retain  his  demand  for  arrears 
against  the  inheritance  if  he  takes  a  security  for  them  from 
the  tenant  for  life,  by  which  he  disables  himself  from  com- 
pelling immediate  payment.     Loftvs  t.  Swift,  2  Sch.  &  L. 
642,  651. 

If  the  tenant  for  life  of  leaseholds  in  mortgage  neglects 
to  pay  the  rent,  the  mortgagee  may  pay  it  and  add  the  amount 
to  liis  security.    Hill  v.  Browne,  Dru.  t.  Sugd.  426. 

On  the  same  principle,  the  transferee  of  a  mortgage  who 
pays  arrears  of  interest  to  the  transferor,  in  order  to  prevent 
a  forced  sale  of  the  mortgaged  property,  is  entitled  to  charge 
the  arrears  paid  against  the  inheritance,  although  they  had 
arisen  by  the  default  of  a  trustee  who  held  the  property  upon 
trust  to  pay  interest  on  the  mortgage  out  of  the  rents. 
CoUrell  V.  Finney,  9  Ch.  541. 


Transferee 
paying 
intereflt  in 
arrear. 


ProTiio  limit- 
ing amount 
Topoverable. 


1.  The  Principal  Debt. 

Where  a  mortgage  to  secure  700Z.  and  farther  advances 
provided  that  the  total  amount  to  be  recovered  by  the  mort- 
gagee should  not  exceed  900Z.,  it  was  held  that  the  proviso 
only  applied  to  the  principal  moneys  due  under  the  mortgage, 
and  not  to  interest  thereon  nor  to  the  mortgagee's  costs, 
charges,  and  expenses.  White  v.  City  of  London  Brewery  Co,, 
39  Ch.  D.  559 ;  42  Ch.  Div.  237. 

But  where  a  mortgage  is  expressly  made  to  secure  not  only 
the  loan,  but  also  the  costs  of  preparing  the  mortgage  and  all 
other  costs  incurred  under  the  trusts,  powers,  and  provisions 
of  the  mortgage,  a  proviso  that  the  total  moneys  recoverable 


THE  PRINCIPAL  DEBT.  297 

shall  not  exceed  12002.  extends  to  such  costs.    Blackford  y. 
Da^,  4  Ch.  304,  309. 

Where  a  security  is  given  for  a  definite  sum,  the  burden  of  Security  for 
proof  lies  on  those  who  seek  to  establish  that  it  was  intended  or  ranning 
to  be  a  running  security  for  the  balance  of  an  account.    Herh-  ^*^*°^' 
niker  v.  Wigg,  4  Q.  B.  792 ;  Williams  t.  Bawlimon,  3  Bing.  71 ; 
In  re  Boyes,  10  Eq.  467. 

A  charge  on  a  policy  of  insurance,  in  case  of  death,  ^*  for  any 
notes  of  hand  or  bills  of  exchange  you  may  have  cashed  for 
me,"  was  held  to  cover  notes  and  bills  cashed  for  the  mortgagor 
at  his  death.    Jone^  v.  Consolidated  Investment  Co.,  26  B.  256. 

A  charge  ''for  any  further  sum  or  sums  that  you  may 
advance,  or  for  which  I  may  be  liable  to  you,"  was  held  to  be 
confined  to  direct  liabilities  arising  from  contract  between  the 
lender  and  the  borrower,  and  not  to  include  the  liability  on  a 
bill  bought  by  the  lender  in  the  market.  Calisher  v.  Forbes, 
7  Ch.  109,  114. 

As  to  the  construction  of  a  mortgage  to  secure  debts  due  or 
growing  due,  see  Merchants  Bank  of  London  v.  Maud^  18  W. 
R  312 ;  19  W.  E.  657. 

As  to  the  construction  of  a  proviso  that  a  mortgage  of  a 
freehold  public-house  is  to  be  a  continuing  security  for  all 
sums  to  be  due  from  the  mortgagor,  his  executors,  administrators, 
or  assigns,  see  In  re  Watts,  22  Ch.  Div.  5. 

Where  property  was  mortgaged  to  a  bank  ''  as  collateral  and 
continuing  security  for  my  advances  from  them,"  parol  evidence 
was  admitted  to  show  that  the  security  included  past  as  well 
as  future  advances.  Hibemiwn  Bank  v.  Gilbert,  23  L.  R.  Ir. 
321. 

Where  a  security,  whether  legal  or  equitable,  is  given  to  Soourlty 
cover  a  present  loan  and  further  advances,  whether  expressly  farther 
limited  in  amount  or  not,  further  advances  made  without  **^^*'^^®*« 
notice  of  an  intermediate  incumbrance  are  protected  by  and 
retain  the  priority  of  the  original  loan.    Hopkinson  v.  Bolt,  9 
H.  L.  C.  514 ;  Calisher  v.  Forbes,  7  Ch.  109 ;  In  re  0' Byrne's 
Estate,  15  L.  H.  Ir.  189,  373. 

But  advances  made  after  notice  of  an  intermediate  in- 
cumbrance are  postponed  to  that  incumbrance,  whether  the 


\ 
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intennediate  incumbrancer  had  notice  of  the  prior  charge  or 
not.  Hophinaon  v.  Bolt,  3  De  G.  &  Jo.  177 ;  9  H.  L.  C.  514, 
over-ruling  Gordon  v.  Oraham,  2  Eq.  Abr.  598 ;  Daun  v.  City  of 
London  Brewery  Co.,  8  Eq.  155 ;  Menzies  v.  Lightfoot,  11  Eq. 
459 ;  London  &  Cotmty  Banking  Co.  t.  Bateliffey  6  App.  Cas. 
722. 

As  to  the  appropriation  of  payments  made  by  the  borrower 
to  the  original  incumbrancer,  see  Hiphins  v.  Amery,  2  Giff. 
292 ;  6  Jur.  N.  S.  1047 ;  London  &  Cotmty  Banking  Co.  v. 
Batcliffe,  6  App.  Cas.  722. 

The  principle  of  Hopkinson  v.  BoU  applies  to  registered 
mortgages  of  ships.    Benwell  Tower ,  72  L.  T.  664. 
Lien  of  com-       Where  the  articles  of  association  of  a  limited  company  gave 

pany  on  ,  *      .^   o 

gharea.  the  company  *^  a  first  and  permanent  lien  and  charge  . . .  upon 

every  share  for  aU  debts  due  from  the  holder  thereof"  and  a 

shareholder  pledged  the  share  certificates  with  a  bank  to 

secure  the  balance  due  and  to  become  due  on  his  current 

account,  it  was  held  that  the  company  had  no  priority  over 

advances  made  by  the  bauk,  in  respect  of  monies  which  became 

due  from  the  shareholder  to  the  company  after  the  company 

had  notice  of  the  pledge.    Bradford  Banking  Co,  v.  Briggs,  12 

App.  Cas.  29. 

Fines  to  build-      Fines  sccured  by  covenant  in  a  mortgage  to  a  building 

society  form  part  of  the  principal  and  bear  interest   Provident 

Building  Society  v.  Greenhill,  9  Ch.  D.  122. 

Security  for        Since  the  repeal  of  the  Usury  Laws^  a  mortgage  may,  in 

actual  the  absence  of  fraud  or  oppression,  stand  as  a  security  for 

advance.         ^^^  amount  of  the  loan  as  stated  in  the  deed,  although  a 

smaller  sum  was   in   fact  advanced.    Potter  v.  Edwards,  26 

L.  J.  Ch.  468;  Wallingford  v.  Mutual  Society,  5  App.  Cas. 

685,  702,  709 ;  Mainland  v.  TJpjohn,  41  Ch.  D.  126. 

Debentures         A  limited    Company  may  validly  issue  debentures  at  a 

iBBiied  at  a 

discount.  discount  or  make  them  redeemable  at  a  premium.  Jn  re 
AnglO'Banvhian  Co.,  20  Eq.  339 ;  In  re  Begenfs  Canal  Iron- 
works Co.,  3  Ch.  Div.  43 ;  CampbeWs  Case,  4  Ch.  D.  470. 

Contract  for  Where  the  mortgagee  is  entitled  under  the  mortgage  deed 
to  charge  a  commission  of  2^  per  cent,  upon  any  renewals  of 
a  promissory  note,  given  as  a  collateral  security,  which  the 
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mortgagee  may  accept,  the  mortgagee  may  claim  the  com- 
mission, either  in  taking  the  account  of  what  is  due  under 
the  mortgagCi  or  under  the  head  of  just  allowances.  BitckneU 
V.  Viekenjj  64  L.  T.  701  (P.  C),  where,  however,  it  was  held 
that  no  renewal  had  taken  place. 

These  cases  must  be  distinguished  from  Edwards*  Estate 
(11  Jr.  Ch.  367),  Broad  v.  Selfe  (11  W.  R  1036),  and  James 
V.  Kerr  (40  Ch.  D.  449),  which  went  on  the  ground  that  a 
mortgagee  could  not  contract  for  a  collateral  adyantage.  The 
doctrine  that  a  mortgagee  cannot  make  the  mortgaged  pro- 
perty a  security  for  sums  due  to  him  for  professional  services 
in  connection  with  the  property  is  independent  of  the  Usury 
Laws,  though  it  may  have  originated  in  them. 

Where  on  a  loan  of  200Z.  the  mortgagees,  who  were 
auctioneers,  were  authorized  to  sell  the  mortgaged  property, 
and  out  of  the  proceeds  to  retain  2001.  with  interest,  and  a 
commission  of  5  per  cent,  on  the  amount  realized,  and  the 
mortgagor  agreed  to  pay  a  commission  of  5  per  cent  on  the 
value  of  the  property  if  he  redeemed  it  before  sale,  it  was 
held  that  he  could  redeem  without  paying  the  commission. 
Broad  v.  Selfe,  11  W.  R  1036. 

During  the  subsistence  of  the  Usury  Laws,  a  mortgagor  Evidence 
was  entitled  to  bring  forward  parol  evidence  to  show  that  a  less  of  actual 
amount  was  advanced  than  appeared  by  the  deed ;  and  this  **^^*'*^®* 
rule  still  holds  good.    Mainland  v.  TJpjohny  41  Ch.  D.  126, 136. 

Where  the  mortgagor  covenants  to  replace  on  a  specified  Ck)venant  to 
day  an  amount  of  stock  lent  him  by  the  mortgagee,  and  the  ^P'*^  ®*^^- 
mortgage  is  allowed  to  continue  beyond  the  date  fixed,  the 
mortgagor  may  redeem  on  transferring  to  the  mortgagee 
the  original  amount  of  stock,  and  is  not  bound  to  pay  the 
amount  which  it  would  have  cost  him  to  replace  the  stock 
on  the  prescribed  day.    Blyth  v.  Carpenter ,  L.  R  2  Eq.  501. 

Where  a  debenture-holder,  whose  principal  is  made  payable  Principal 
at  a  distant  date,  becomes  entitled,  by  reason  of  the  winding-up  distant  date 
of  the  company,  to  realize  his  security,  the  realization  must 
be  for  the  full  amount  of  the  principal,  as  though  the  debt 
was  then  due.    Hodson  v.  Tea  Co.,  14  Ch.  D.  859  ;  Wallace  v. 
Universal  Automatic  Machines  Co.,  (1894)  2  Ch.  547. 


300 


TERMS  OF  REDEMPTION — ACCOUNTS. 


Reduction  of 
interest  on 
punctaal 
payment. 


Clause  raising 
interest  on 
defanlt. 


Proviso  for 
fines  or 
commission. 


No  provision 
for  interest 
after  first 
year. 


No  proTision 
for  interest 


2.  Interest. 

A  clause  in  the  mortgage  providing  that  interest  at  a  lower 
rate  than  the  rate  reserved  will  be  accepted  if  paid  within  a 
limited  time  after  interest  becomes  due,  is  valid,  and  must  be 
strictly  complied  with.    Davis  v.  ThomaSy  1  B.  &  M.  506. 

The  mortgagor  is  entitled  to  the  benefit  of  such  a  clause 
whenever  interest  becomes  due,  although  on  a  previous  occa* 
sion  he  neglected  to  avail  himself  of  it.  Stanhope  v.  Manners, 
2  Ed.  197  ;  Wayne  v.  Letvis,  3  Eq.  E.  1021. 

Such  a  clause  ceases  to  apply  when  the  mortgagee  tnkes 
possession,  although  he  takes  possession  by  agreement  and 
when  there  is  no  interest  in  arrear.  Stains  v.  Ba/nJcs,  9  Jur. 
N.  S.  1049  ;  revd.  on  appL,  see  16  Ch.  D.  55  ;  Union  Bank  of 
London  v.  Ingram^  16  Ch.  D.  53 ;  Cockbum  v.  Edwards,  18  Ch. 
Div.  449,  463  ;  BHght  v.  Campbell,  41  Ch.  D.  388. 

A  clause  raising  the  rate  of  interest  in  default  of  punctual 
payment  imposes  a  penalty,  and  equity  will  relieve  against  it. 
Holies  V.  Wyse,  2  Vern.  289 ;  Strode  v.  Parker,  2  Vem.  316 ; 
Nieholls  v.  Maynard,  3  Atk.  519  ;  Stanhope  v.  Manners,  2  Ed. 
197 ;  WalKngford  v.  Mutual  Society,  5  App.  Cas.  685,  702. 

But  a  stipulation  is  valid  which  makes  the  mortgaged 
premises  a  security  for  fines  payable  to  a  building  society  (a), 
or  for  a  commission  of  1  per  cent,  per  month  on  the  instalment 
due  (b),  in  default  of  punctual  payment  of  instalments  of 
principal  and  interest  payable  under  the  mortgage,  (a)  Parker 
V.  Butcher,  L.  B.  3  Eq.  762 ;  (b)  General  Credit  Co.  v.  Glegg, 
22  Ch.  D.  549. 

And  the  mortgagee  of  a  ship  may  lawfully  contract  for  a 
commission  of  2  per  cent,  on  any  cash  advance  remaining 
unpaid  for  four  months  or  less.    Benwell  Tower,  72  L.  T.  664. 

Where  a  mortgage  did  not  expressly  provide  for  interest 
after  the  first  year,  a  covenant  by  the  mortgagor  not  to  transfer 
the  mortgaged  property  until  payment  in  full  of  principal  and 
interest  was  held  to  imply  a  contract  to  pay  interest  at  the 
prescribed  rate  until  repayment  of  the  principal.  Mathura 
Das  V.  Baja  Narindar  Bahadur  Pal,  12  T.  L.  B.  609. 

Where  the  mortgage   contains  no  provision   for  interest. 
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interest  will  be  allowed  as  against  the  mortgagor  seeking 
redemption.  Ex  parte  Hirtzelf  3  De  G.  &  Jo.  464  (5  per 
cent.) ;  In  re  Kerr's  Poliet/f  8  Eq.  331  (4  per  cent.). 

Where  the  mortgagee  contracts  to  re-convey  the  mortgaged 
property  on  payment  of  the  amount  lent,  he  cannot  claim 
interest  on  that  amount  in  a  suit  for  redemption.  Thompson 
V.  Drew,  20  B.  49;  see,  however,  Ashwell  v.  Staimton,  30 
B.  52. 

Where  a  sale  is  set  aside  on  equitable  grounds  and  the  interest 
property  sold  is  treated  merely  as  a  security  for  the  amount  J  ^C^de. 
advanced,  interest  will  be  allowed  on  that  amount,  apparently 
at  5  per  cent.     Wood  v.   Ahrey,  3  Madd.  417 ;  Douglas  v. 
Culvenvell,  4  D.  P.  &  J.  20 ;  In  re  Unsworth's  Trust,  2  Dr.  & 
Sm.  337  ;  Macleod  v.  Jones,  53  L.  J.  Ch.  534. 

The  question  as  to  the  rate  to  be  allowed  must  be  a  matter 
in  each  case  for  the  discretion  of  the  judge,  having  regard 
to  the  nature  of  the  security  and  the  fact  that  the  rate  is 
continually  falling. 

Where  a  mortgage  provides  for  the  payment  of  interest  Rate  of 
at  a  specified  rate  for  a  limited  time,  it  has  been  suggested  none  BiKxcificd! 
that  the  mortgagor  might  not  be  allowed  to  redeem  except 
on  the  terms  of  paying  interest  at  the  specified  rate,  however 
high,  during  the  continuance  of  the  security.    In  re  Edberts^ 
14  Ch.  Div.  49,  52 ;  Mellersh  v.  Brown,  45  Ch.  D.  225,  230. 

It  is  conceived  that  no  distinction  ought  to  be  made 
between  the  rate  payable  in  such  a  case  in  an  action  on  the 
covenant  and  in  a  redemption  action.  If  there  is  no  implied 
contract  to  pay  interest  at  the  higher  rate  after  the  prescribed 
time,  there  can  be  no  equitable  ground  for  imposing  payment 
at  that  rate  as  a  condition  of  redeeming. 

Where  the  mortgagor,  under  an  agreement  dated  the  24th 
of  March,  1876,  agreed  to  repay  the  loan  with  interest  at  5 
per  cent,  per  month  on  the  24th  of  April,  1876,  and  charged 
a  reversionary  interest  with  payment  of  the  loan  and  interest 
at  the  rate  aforesaid,  and  also  agreed  to  execute  a  legal 
mortgage,  interest  was  only  allowed  at  5  per  cent,  per 
annum  after  the  24th  of  April,  1876.  WalUngton  v.  CooTc,  47 
L.  J.  Ch.  508. 
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Contract  for 

compound 

Interest 

formerly 

invalid. 


cxGopt  in 
mercantile 
transaction  8. 


Compound 
interest  may 
now  be  stipu- 
lated for, 


but  is  not 
implied, 


except  in 
mortgages 
to  bankers. 


Under  the  old  law,  founded  on  the  Usury  Acts,  a  mortgagee 
could  not,  in  the  original  contract  of  mortgage,  stipulate  for 
compound  interest ;  but,  when  interest  was  due,  a  fresh  agree- 
ment could  be  made  turning  it  into  principal.  Lord  Ossuhton 
V.  Lord  Yarmouth^  2  Salk.  449 ;  Brown  v.  BarJcham,  1  P.  W. 
653 ;  Thornhill  v.  Evans,  2  Atk.  331 ;  Bosanquett  v.  Dashwood, 
Ca.  t.  Talb.  38 ;  Ex  parte  Bevan,  9  Ves.  223 ;  Chambers  v. 
Ooldmn,  9  Ves.  254,  271 ;  Mainland  v.  Upjohn,  41  Ch.  D.  126, 
136. 

This  had  no  application  to  mercantile  transactions.  In 
mercantile  transactions,  compound  interest  could  be  given, 
either  expressly  or  by  contract  implied  from  the  usage  of 
trade.     Morgan  v.  Mather,  2  Ves.  J.  15. 

Therefore,  a  mortgage  of  land  made  to  a  banker  to  secure 
the  floating. balance  of  a  customer's  account  was  allowed  to 
stand  as  a  security  for  a  balance  composed  partly  of  interest 
upon  interest.  Lord  Clancarty  v.  Latoixhe,  1  Ba.  &  Be.  420 ; 
Rufford  V.  Bishop,  5  Kuss.  346 ;  see  Thomas  v.  Cooper,  18  Jur. 
588.' 

Now,  compound  interest  may  be  stipulated  for  by  the 
mortgage  deed.    Clarhson  v.  Henderson,  14  Ch.  D.  348. 

The  question,  therefore,  whether  compound  interest  is  payable 
is  a  question  of  construction. 

In  the  absence  of  contract,  express  or  implied,  simple  interest 
only  can  be  charged  on  a  mortgage  account.  DanieU  v. 
Sinclair,  6  App.  Gas.  181. 

Compound  interest  is  incidental  to  the  relation  between 
banker  and  customer. 

1.  Therefore,  where  a  mortgage  is  given  to  secure  the 
fluctuating  balance  of  a  banking  account,  the  banker  is 
entitled  to  charge  compound  interest,  with  yearly  or  even 
half-yearly  rests.  Clancarty  v.  Latouche,  1  Ba.  <&  Be.  420; 
Bufford  V.  Bishop,  5  Russ.  348 ;  CrossJdll  v.  Botoer,  32  B.  86 ; 
National  Bank  of  Australasia  v.  United  Eand-in-Eand  Co.,  4 
App.  Cas.  391,  409. 

The  right  of  a  banker  to  charge  compound  interest  only 
exists  so  long  as  the  relation  of  banker  and  customer  exists. 
Therefore,  after  the  customer's  death  or  insolvency,  the  banker 
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is  only  entitled  to  charge  simple  interest  upon  the  amount 
then  due.  Fergusson  y.  Fyffe^  8  CJ.  &  F.  121;  Grosskill  v. 
Bower,  32  B.  86 ;  Williamson  v.  Williamsonf  7  Eq.  542 ;  Barfidd 
V.  Lov^hborough,  8  Ch.  1,  7. 

2.  Where  a  mortgage  is  given  by  a  customer  to  a  banker 
for  a  fixed  sum  and  not  for  a  general  balance,  at  a  fixed  or 
specified  rate  of  interest,  the  banker  cannot  include  that  sum 
in  the  banking  account  so  as  to  charge  compound  interest 
upon  it.  Mosse  v.  Salt,  32  B.  269 ;  London  Chartered  Bamlc  of 
Australia  v.  White,  4  App.  Cas.  413,  424 ;  Stewart  v.  Stewart, 
27  L.  B.  Ir.  351. 

A  proper  tender  stops  the  running  of  interest  on  the  mort-  Tender  Btopn 
gage  debt  if  the  mortgagor  keeps  the  money  ready  to  pay  over  ^^,^1 
to  the  mortgagee.    Gyles  v.  Hall,  2  P.  W.  377 ;  Cliff  v.  Wads- 
worth,  2  Y.  &  C.  C.  598  ;  Kinnaird  v.  Trollope,  42  Ch.  D.  610 ; 
Bank  of  Neiv  South  Wales  v.  O'Connor,  14  App.  Cas.  273,  284. 

As  to  tender,  see  p.  504. 

It  is  doubtful  whether  Order  XXII.  r.  3,  imposes  on  a 
defendant  in  a  foreclosure  action  who  relies  on  a  tender  the 
obligation  of  payment  into  Court  See  Kinnaird  v.  Trollope, 
42  Ch.  D.  610,  618. 

A  mortgagee  is  not  entitled  to  interest  on  interest  in  arrear 
paid  by  him  on  taking  a  transfer  of  the  mortgage.  Cottrell  v. 
Finney,  9  Ch.  541. 

Where  there  are  successive  mortgages,  and  a  decree  is  made  interest  under 
for  the  foreclosure  of  the  subsequent  mortgagees  and  the  d^cT""^^ 
mortgagor,  which  directs  the  computation  of  subsequent 
interest  upon  the  amount  found  due  to  the  prior  incumbrancer, 
interest  must  be  calculated  upon  the  totol  amount  certified 
as  due,  and  not  merely  on  so  much  as  consists  of  principal, 
or  principal  and  costa  BicJcham  v.  Cross,  2  Ves.  S.  471 ; 
Perkyns  y.  Baynton,  1  B.  C.  C.  574;  EUon  v.  Curteis,  19 
Ch.  D.  49. 

3.  Costs,  Chaboes,  and  Expenses. 

The  mortgagee  is  entitled  to  all  that  his  contract  or  the 
legal  or  equitable  consequences  of  it  entitle  him  to  receive, 
and  all  the  costs  properly  incurred  in  ascertaining  or  defending 
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such  rights  whether  at  law  or  in  equity.    DeUUin  y.  OdtSy  7 

Ves.  583 ;   Dryden  v.  Frosty  3  My.  &  Cr.  670 ;   CoUerell  v. 

Stratton,  9  Ch.  514;   National  Provinoial  Bank  of  England 

V.  Qamesy  31  Ch.  Diy.  582. 

Costs, charges,     The  mortgagee's  right    to  add    his  proper  charges  and 

do  not  con-      expenses  to  his  security  is  not  founded  on  an  implied  contract 

«  1 «     ©  *•     by  i\^Q  mortgagor  to  pay  them,  and  they  do  not  constitute  a 

debt  of  the  mortgagor  in  respect  of  which  an  action  can  be 

brought.    Ex  parte  Femnga,  25  Ch.  Div.  338,  352. 

Charges  and  expenses  of  a  mortgagee  which  he  would  be 

entitled  to  add  to  his  security  in  a  redemption  action  do  not 

give  him  any  right  against  the  mortgagor  inconsistent  with 

the  terms  of  the  mortgage  deed.    Thus,  if  he  has  agreed  not 

to  enforce  his  security  for  a  specified  time,  he  cannot  enforce 

any  lien  for  salyage  payments  before  the  expiration  of  that 

time.    Burrowes  y.  Molloy,  2  J.  &  Lat.  521,  528 ;  Haywood  v. 

Oregg,  24  W.  B.  157 ;  see  also  p.  340. 

CosIb  of  The  right  of  the  mortgagee  to  add  his  charges  and  expenses 

Ktweon'mort-  ^  ^^^  security  extends  to  the  costs  of  proceedings  between 

gageeand       mortgagee    and    mortgagor.     National   Provincial   Bank  of 

England  v.  Games,  31  Ch.  Div.  582. 
Costs  of  It  is  doubtful  whether  costs  incurred  by  the  mortgagee 

tlio^mort^ge.  before  the  completion  of  the  contract,  e.g.  the  costs  of  pre- 
paring the  mortgage  deed,  can  be  charged  on  the  mortgaged 
property,  although,  when  the  contract  is  completed,  they 
constitute  a  debt  from  mortgagor  to  mortgagee. 
Counsersfees.  It  would  appear  that  the  mortgagee's  fees  to  counsel  for 
settling  the  mortgage  are  strictly  mortgagee's  costs.  Niehohon 
V.  Jeyes,  22  L.  J.  Ch.  833. 
Valuation  A  fee  paid  to  an  auctioneer  mortgagee  by  his  co-mortgagee 

of  property.     £^^  ^  valuation  of  the  property  before  the  mortgage  cannot  be 
charged  against  the  mortgagor.    Field  v.  SopkinSy  44  CL 
Div.  524. 
Costs  of  Where  the  mortgagee  was  a  solicitor  and  himself  prepared 

^y^Su^itor     the  mortgage  deed,  it  was  held  that  the  costs  of  preparing  it 
mortgagee.      ^Q^id  not  be  added  to  the  security,  the  mortgagee  being  under 
no  liability  to  pay  them.    Qregg  v.  Slater,  22  B.  314 ;  25  L.  J, 
Oh.  440. 
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A  solicitor  mortgagee  is  now,  under  sect.  2  of  the  Mortgagees 
Legal  Costs  Act,  1895,  entitled  to  recover  from  the  mortgagor 
the  costs  of  preparing  the  mortgage.     See  p.  166. 

It  is  clear  that  when  the  relation  of  mortgagor  and  mort-  Coats  of 
gagee  has  once  been  constituted,  the  mortgagee  is  allowed  the  SSf  ^^ty. 
costs  of  perfecting  his  security. 

Where  copyholds  were  mortgaged  by  deposit  of  copies  of 
court  roll,  with  a  memorandum  by  which  the  mortgagor 
engaged  to  make  a  formal  surrender  when  required,  it  was 
held  that  the  mortgagor  must  bear  the  expenses  of  the 
surrender.  Pryee  v.  Bury,  (on  appl.)  23  L.  J.  Oh.  678 ;  18 
Jut.  967 ;  see  Lane  v.  King,  Seton,  1622  n. 

The  mortgagee  of  a  fund  in  Court  is  allowed  the  expense  of 
obtaining  a  stop  order  on  the  fund  when  he  is  empowered  by 
the  mortgage  deed  to  apply  to  the  Court  for  that  purpose. 
Waddilove  v.  Taylor,  6  Ha.  307. 

An  equitable  mortgagee  under  a  mortgage  containing  an 
agreement  to  execute  a  legal  mortgage  of  all  the  mortgagor's 
estate  and  interest  in  the  mortgaged  premises  is  entitled  to 
the  costs  of  preparing  the  legal  mortgage  and  of  correspondence 
with  the  mortgagor  as  to  granting  it,  but  not  to  the  costs  of 
investigating  the  mortgagor's  title.  National  Provincial  Ba/rik 
of  EngUmd  v.  Games,  31  Oh.  Div.  582. 

Any  compensation  or  consideration  money  or  expenses  paid  CompenBation 

__,       for  6]ifr&ii~ 

by  a  mortgagee  under  the  Oopyliold  Act,  1894  (57  &  58  Vict.  ohiBement 
c.  46),  in  respect  of  an  enfranchisement  of,  or  redemption  of  a 
rent-charge  on,  the  mortgaged  property  shall,  by  sect  39  of 
that  Act,  be  added  to  his  mortgage. 

A  mortgagee  can  add  to  his  charge  any  moneys  paid  by  Salvage 
him  to  preserve  the  property,  e.g.  rent,  renewal  fines,  premiums 
on  life  policies.    Laeon  v.  Merlins,  3  Atk.  1,  4;  HamiUon  v. 
Demy,  1  Ba.  &  Be.  199,  202 ;  Bishop  v.  Ma/nkll,  Seton,  1622  n. ; 
In  re  Leslie,  23  Oh.  D.  552,  560. 

As  to  the  right  to  add  premiums  on  life  policies,  where  the 
mortgagees  are  also  the  insurers,  see  Orey  v.  Ellison,  2  Jur. 
N.  S.  511 ;  FitzmUiam  v.  Price,  4  Jur.  N.  S.  889. 

The  Conveyancing  Act,  1881,  sect.  19,  empowers  a  mort-  Fireinanranco 
gagee,  where  the  mortgage  is  made  by  deed  after  the  31st  of  P'®""'"""' 
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December,  1881,  at  any  time  after  the  date  of  the  mortgage 
deed,  to  insure  and  keep  insured  against  loss  or  damage  by 
fire  any  building,  or  any  effects  or  property  of  an  insurable 
nature,  whether  affixed  to  the  freehold  or  not,  being  or  forming 
part  of  the  mortgaged  property.  The  premiums  are  made  a 
charge  on  the  mortgaged  property,  with  the  same  priority,  and 
with  interest  at  the  same  rate,  as  the  mortgage  money. 

This  power  may  be  varied,  extended,  or  negatived  by  the 
mortgage  deed  [sect  19,  (2),  (3)]. 

The  amount  of  the  insurance  must  not  exceed  the  amount 
specified  in  the  mortgage  deed,  or,  if  no  amount  is  specified, 
two-thirds  of  the  amount  required  to  restore  the  property 
[sect  23,  (1)].  An  insurance  may  not  be  effected,  (1)  where 
the  mortgage  deed  declares  that  none  is  required,  (2)  where 
the  mortgagor  insures  in  accordance  with  the  mortgage  deed, 
or  (3)  where  he  insures  to  the  amount  in  which  the  mortgagee 
is  authorized  to  insure  [sect.  23,  (2)]. 

Where  a  mortgagee  is  not  entitled  by  contract  to  insure  the 
premises  against  fire  at  the  mortgagor's  expense,  or  to  require 
the  mortgagor  to  insure  them,  he  cannot  add  to  his  security 
the  premiums  on  policies  effected  by  him.  Dclbson  y.  Land,  8 
Ha.  216 ;  S.  0.  4  De  G.  &  Sm.  575 ;  Bellamy  v.  Brickenden,  2 
J.  &  H.  137  ;  see,  however,  Seholejield  v.  Lockwood,  9  Jur.  N.  S. 
738. 

Where  a  mortgagor  has  covenanted  to  insure  against  fire, 
but  neglected  to  do  so,  the  mortgagee  cannot,  as  against  a 
puisne  mortgagee,  himself  insure  the  mortgaged  premises  and 
add  the  premiums  to  his  security.  Brooke  v.  Stone^  34  L.  J. 
Ch.  251. 
Salaries  and  A  mortgagee  in  possession  is  in  general  entitled  to  charge 
the  salary  of  a  bailiff  employed  in  managing  the  property,  or 
the  commission  of  an  agent  employed  in  collecting  the  rents. 
Boniihon  v.  HoeJcmore,  1  Vem.  316 ;  Godfrey  v.  Watson,  3  Atk. 
517  ;  Davis  v.  Bendy,  3  Madd.  170 ;  Leith  v.  Irvine,  1  My.  &  K. 
277,  296  ;  Union  Bank  of  London  v.  Ingram,  16  Ch.  D.  53 ;  In 
re  Wallis,  25  Q.  B.  Div.  176, 182. 
ExpenseB  of  As  against  profits,  all  expenditure  must  be  allowed  which 
was  incidental  and   necessary  for  the  purpose  of  obtaining 
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them,  but  it  can  only  be  charged,  as  a  rule,  against  the  profits 
which  it  has  produced,  Bompas  v.  Eingg  33  Ch.  Div.  279, 
288. 

Thus,  the  loss  on  opening  and  working  a  mine,  which  the 
mortgagee  has  properly  opened,  cannot  be  charged  against  the 
inheritance.  Htibghea  y.  Williams^  12  Yes.  493 ;  MiUeU  v. 
Davey,  31  B.  470. 

The  mortgagee  is  entitled  to  a  charge  for  necessary  repairs  Neoeesary 
under  the  head  of  just  allowances.    Sandon  v.  Hooper,  6  B.  '^P""* 
246 ;  Tipton  Oreen  ColHery  Co.  v.  Tipton  Moat  Colliery  Co.,  7 
Ch.  D.  192. 

A  mortgagee  is  entitled  to  a  charge  on  the  property  for  Pennanent 
reasonable  expenditure  which  results  in    permanently  im-™^^^^ 
proving  it    Sandon  v.  Hooper,  6  B,  246 ;   14  L.  J.  Ch.  120 ; 
Hipkins  V.  Amery,  2  Giff.  292;  6  Jur.  N.  S.  1047 ;  Shepard  v- 
Jones,  21  Oh,  Div.  469, 

Where  the   improvement,  is   reasonable  and   produces  aNotioeto 
benefit,  it  is  immaterial  that  no  notice  of  it  was  given  to  the  ^^^^^^ 
mortgagor.      Where    the    mortgagee    gives   the  mortgagor  ®^P®^^^*^"*' 
notice  of  proposed  expenditure,  and  the  mortgagor  either 
expressly  agrees  to  or  acquiesces  in  it,  the  mortgagee  is  not 
obliged  to  show  that  the  expenditure  was  reasonable.  Shepard 
V.  Jones,  21  Ch.  Div.  469.     See  Lord  Irimleston  v.  HamUl,  1 
Ba.  &  Be.  377,  385 ;  PmeU  v.  Trotter,  1  Dr.  &  Sm.  388 ;  7 
Jur.  N.  S.  206. 

Where  a  purchase  from  a  mortgagee  is  set  aside,  the  mort- 
gagor will  not  be  allowed  to  recover  the  property  without 
aUowing  for  sums  expended  by  the  purchaser  in  lasting  im- 
provements— at  any  rate,  if  the  mortgagor  has  acquiesced  in 
them.  Bavey  v.  Bwrrami,  1  De  G.  &  Jo.  535,  554 ;  see  also 
Spurgeon  v.  Collier,  1  Ed.  55,  63. 

A  mortRafi:ee  is  allowed  interest  at  the  rate  prescribed  in  interest  on 

exnenditnie 

the  mortgage,  if  not  exceeding  the  current  rate,  upon  all 
charges  and  expenses,  such  as  lasting  improvements  (a), 
expenditure  in  working  mines  (&),  premiums  on  life  policies  (o), 
which  he  is  entitled  to  add  to  his  security,  (a)  Quarrell  y. 
Beehford,  1  Madd.  269,  281 ;  Totvnley  v.  Moore,  Seton,  1621 ; 
Olencross  v.  Pulman,  Seton,  1623 ;  Stephenson  v.  Oreen,  Seton, 
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1732.    (5)  Norton  v.  Cooper,  25  L.  J.  Oh.  121.    (c)  Shand  v. 
StcmsfeU,  Seton,  1701 ;  Bellamy  v.  Brickeadm,  2  J.  &  H.  137. 
On  the  question  whether  he  is  entitled  to  interest  on 
necessary  repairs,  see  Seton,  1640. 
Costs  of  Where  a  mortgagee  assigns  his  mortgage  without  the  con- 

currence of  the  mortgagor,  and  without  calling  on  him  to 
redeem,  the  costs  of  the  transfer  cannot  be  added  to  the  mort- 
gage  debt    In  re  Baddiffe,  22  B.  201. 


4.  OosTS  OF  Litigation. 

Costs  of  eject-     !•  The  mortgagee  is  entitled  to  the  costs  of  an  ejectment 

ment,  eto.       brought  to  recover  the  mortgaged  premises,  whether  from  the 

mortgagor  or  from  a  stranger  (a),  and  of  seizing  and  holding 

a  ship  of  which  he  has  rightly  taken  possession  (h).    (a)  Mittat 

V.  Jfajbr,  1  Ooop.  t.  Oott.  550 ;  Horhck  y.  SmUh,  1  OolL  298 ; 

8wndon  v.  Hooper,  6  B.  246.   (J)  Samuel  v.  Jones,  7  L.  T.  760 ; 

wakes  V.  Sawnion,  7  Oh.  D.  188. 

GoBtsof  The  mortgagee  is  entitled  to  his  costs  of  defending  his 

mor^g^w's    mortgage  at  law.    Bamsden  v.  Lcmghy,  Vern.  536. 

title.  The  distinction  taken  in  Pa/rTcer  v.    Wathins  (Job.  133) 

between  costs  of  defending  the  title  for  the  benefit  of  all 

parties  interested  in  the  equity  of  redemption  and  costs  of 

defending  the  mortgage  title — the  latter  of  which,  it  was 

stated,  the  mortgagee  could  not  add  to  his  security — does  not 

appear  consistent  with  principle. 

An  equitable  mortgagee  was  not  allowed  the  costs  of  an 
unsuccessful  defence  of  an  action  at  law  for  recovery  of  the 
mortgaged  premises.    Dryden  v.  Frost,  3  My.  &  Or.  670. 

A  mortgagee  of  chattels  from  a  person  who  represents 
himself  as  the  true  owner  is  entitled,  as  against  his  mortgagor, 
to  the  costs  of  unsuccessfully  defending  an  action  for  damages 
brought  by  the  true  owner,  but  not  to  the  costs  of  an  appeal. 
Ex  parte  Carr,  11  Oh.  Diy.  62. 

Where  the  mortgagee  has  properly  instituted  an  action 
against  a  stranger,  and  has  been  given  party  and  party  costs, 
he  will  be  entitled  to  have  the  difference  between  party  and 
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party  costs  and  solicitor  and  client  costs  allowed  as  charges 
and  expenses.    In  re  Love,  29  Ch.  Div.  348. 

The  mortgagee  is  entitled  to  the  costs  of  an  abortive  sale.  Oosu  of 
Sutton  Y.  BmvlingSf  3  Ex.  407. 

But  a  mortgagee  was  not  allowed  the  costs  of  an  unsuc- 
cessful suit  for  specific  performance  of  a  contract  to  purchase 
the  mortgaged  property.  Peers  v.  Ceeley,  15  B.  209 ;  Burke  v. 
O'Gonrm,  4  Ir.  Oh.  418. 

A  person  having  a  lien  on  a  ship  belonging  to  a  company 
which  was  being  wound  up  was  held  entitled  to  the  costs  of 
an  application  in  the  winding-up  for  leave  to  take  proceedings 
in  Admiralty.  In  re  Bdo  Orande  Do  8ul  Steamship  Co.,  5  Ch. 
Div.  28a 

2.  The  costs  of  proceedings^  whether  by  action  or  other- Ooflts  of 
wise,  to  recover  the  mortgage  debt  or  any  part  of  it,  and^yer  mort-^ 
whether  from  the  mortgagor  or  from  a  surety,  may  be  added  ^*s®  ^®^*- 
to  the  security.    Ellison  v.  Wright,  3  Russ.  458 ;  Aberdeen  v. 
CkUty,  3  Y.  &  C.  382 ;  National  Provincial  Bank  of  England 
V.  GameSf  31  Ch.  Div.  582  (overruling  Levns  v.  John,  9  Sim. 
366 ;  and  Merriman  v.  Bonney,  12  W.  R.  461). 

Thus,  costs  of  a  fruitless  action  against  a  surety,  and  costs 
of  correspondence  with  a  surety  who  has  given  a  promissory 
note  for  part  of  the  debt,  may  be  added  to  the  security. 
National  Provincial  Bank  of  England  v.  Oames,  31  Ch.  Div. 
582. 

A  mortgagor  may  appeal  from  an  order  in  the  redemption  Appeal  fro|n 
action  allowing  the  mortgagee  his  charges  and  expenses  in-  barges  and 
curred  in  other  proceedings.    In  re  Chenmll,  8  Ch.  Div.  492 ;  ®*P®*^^- 
In  re  Beddoe,  (1893)  1  Ch.  547,  555. 

An  incumbrancer  is  always  entitled  to  add  to  his  security  Mortgagee's 
the  costs  of  proceedings  to  which  he  is  properly  made  party  ^^^^ 
in  respect  of  his  incumbrance.    In  determining  how  far  he  strangers. 
can  recover  his  costs  from  other  parties  to  the  proceedings,  the 
following  rules  apply : — 

1.  In  an  administration  action,  where  some  of  the  residuary  Administra- 
legatees  have  incumbered  their  shares,  one  set  of  costs  oiJy    ^^  ^  ^^ 
is  allowed  out  of  the  estate  in  respect  of  each  incumbered 
share,  namely,  the  costs  which  the  legatee  would  have  got  if 
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he  had  not  incumbered  his  share.  These  costs  are  paid  over 
to  the  incumbrancer.  Any  surplus  after  paying  the  incum- 
brancer's costs  goes  to  the  legatee.  If  there  is  a  deficiency, 
the  incumbrancer  is  entitled  to  be  paid  the  residue  of  his  costs 
out  of  the  incumbered  share.     Greedy  v.  Lavender,  11  B.  417. 

Partition  2.  The  same  rule  was  adopted  with  regard  to  costs  in  a 

partition  action  in  Cotton  v.  Banksy  (1893)  2  Ch.  221,  and 
Ancell  V.  Bolfe,  (1896)  W.  N.  9,  not  following  Beieher  v. 
WUliarm  (45  Ch.  D.  510),  in  which  the  costs  of  incumbrancers 
were  paid  out  of  the  estate. 

^^'op^^J"^?        3.  On  a  petition,  to  which  incumbrancers  are  parties,  for 

under  Lands  *  r  ^ 

Clauses  Act.  payment  out  of  court  either  to  them  or  to  the  mortgagor  (a), 
or  for  re-inyestment  in  land  Q>\  of  the  purchase  money  of  land 
taken  compulsorily  by  a  corporation  under  the  Lands  Glauses 
Consolidation  Act,  1845,  the  incumbrancers  are  entitled  to  be 
paid  by  the  corporation  two  guineas  in  respect  of  their  costs 
of  appearance;  and  add  the  rest  of  their  costs  to  their  security. 
{a)  In  re  Habtead  United  Charities,  20  Eq.  48 ;  Ex  parte  Jones, 
14  Ch.  D.  624.    (J)  In  re  Gore  Langton's  Estates,  10  Cb.  328. 

This  rule  extends  to  incumbrancers  under  mortgages  created 
after  the  compulsory  taking.  In  re  Brooshooft^s  Settlement,  42 
Ch.  D.  250 ;  In  re  Olive's  Estate,^44:  Cb.  D.  316. 

Where  the  amount  due  under  the  mortgage  is  in  dispute, 
the  corporation  must  pay  the  costs  of  taking  the  account.  In 
re  Bareham,  17  Oh.  Div.  329. 
Sd^/sStSU  ^  O^^  sal®  by  a  tenant  for  life  under  the  Settled  Land 
Land  Act  Act,  the  costs  of  obtaining  the  concurirence  of  mortgagees  of 
the  life  estate  ought  not,  as  a  general  rule,  to  be  allowed  out 
of  capital.  Cardiga/n  v.  Ctmson-Howe,  40  Ch.  D.  338 ;  41  Ch. 
Div.  375. 


5.  Costs  of  Eedemption  or  Foreclosure  Action. 

A  mortgagee  is  entitled,  as  part  of  his  right  of  indemnity, 
to  his  general  costs  of  suit,  as  between  solicitor  and  client,  in 
an  action  for  foreclosure  or  redemption.  Ihmstcm  y.  Patterson, 
2  Ph.  341 ;  Cotterdl  v.  Stratum,  8  Ch.  295,  302 ;  JoJmstone  v. 
Cox,  19  Ch.  Div.  17 ;  In  re  Love,  29  Ch.  Div.  348 ;  Ba/nk  of 
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New  8outh  Wales  v.  O'Connor,  14  App.  Gas.  273,  278;  see 
Wickenden  v.  Rayson^  25  L.  J.  Ch.  641. 

A  mortgagee,  who  brings  an  action  in  the  High  Court  to  Costs  on 
foreclose  a  mortgage  to  secure  50Z.  and  interest,  is  entitled  to  ck)art  scale. 
his  costs  of  the  action,  and  not  merely  to  such  costs  as  he 
would  have  had  if  he  had  brought  his  action  in  the  County 
Court    Brovm  v.  Bye,  17  Eq.  343. 

But  in  an  action  to  foreclose  a  mortgage  for  651.,  where  both 
plaintiff  and  defendant  lived  at  the  same  place,  costs  were  only 
allowed  on  the  County  Court  scale.  Grozier  v.  Dowsett,  31  Ch. 
D.  67. 

Where  the  security  is  insufficient,  a  mortgagor  or  puisne  Order  for 
mortgagee  who  raises  an  Txntenable  defence  to  an  action  for  ^^^^^ 
foreclosure  will  be  ordered  to  pay  the  costs  personally  so  far  ^y  mortgagor, 
as  increased  by  his  defence.    Sharpies  v.  Adams,  1  N.  R.  460 ; 
ChiCMrdian  Assurance  Co.  v.  Lord  Avonmore,  I.  R.  7  Eq.  496 ; 
Liverpool  Marine  Credit  Co.  v.  Wilson,  7  Ch.  507,  512. 

An  equitable  mortgagee,  whether  by  mere  deposit  of  deeds  Costs  of  action 
or  otherwise,  is  entitled  to  add  to  his  security  the  costs  of  an  °'  ^  ^' 
action  for  sale.    Ex  parte  Barclay,  5  D.  M.  &  G.  403,  417 ; 
Ward  V.  Wade,  4  Drew.  602. 

Where  one  debenture«holder  is  substituted  for  another  as  Costs  of 
plaintiff  in  the  course  of  a  debenture-holder's  action,  the  costs  pi^tS. 
of  both  are  payable  part  passu.    Batten  v.  Wedgwood  Coal  & 
Iron  Co.,  28  Ch.  D.  317. 

Where  a  mortgagee  appeals  from  the  decision  of  a  Court  Costs  of 
below,  and  the  decision  is  rcTcrsed,  he  may  add  the  costs  of  the  *PP®^ 
appeal  to  his  security.    Addison  v.  Cox,  8  Ch.  76. 

Where  a  mortgagor  brings  an  action  to  redeem  two  estates, 
but  is  held  entitled  to  redeem  one  only,  the  mortgagee  may 
add  to  his  security  on  the  redeemable  estate  the  costs  of  the 
action  as  to  both  properties.    Batehelor  y.  Middleton,  6  Ha.  86. 

The  costs  of  an  action  to  foreclose  two  mortgages  of  two  Apportion- 

distinct  estates,  where  the  mortgages  are  not  liable  to  be 

consolidated,  must  be  apportioned  rateably  between  the  two 

estates.    Be  Caux  v.  Shipper,  31   Ch.  Div.  635,  overruling 

Clapham  v.  Andrews,  27  Ch.  D.  679. 

Costs  of  the  action  for  redemption  or  foreclosure  do  not  Interest 

on  costs. 
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carry  interest,  unless  they  are  directed  to  be  added  to  the 
security.  The  Judgments  Act,  1838  (1  &  2  Vict,  c  110),  sects. 
17, 18,  only  gives  interest  on  costs  which  one  party  is  directed 
to  pay  to  another,  and  not  on  costs  directed  to  be  paid  out 
of  an  estate.  A.'G.  v.  Nethercote,  11  Sim.  529;  Eardley  v. 
Knight,  41  Ch.  D.  537. 

Where  a  judgment  directs  costs  to  be  added  to  the  security, 
they  carry  interest  at  4  per  cent,  from  the  date  of  the  taxing- 
master's  certificate.    Lippard  y.  Bicketts,  14  Eq.  291 ;  Eardley 
V.  KnigJU,  41  Ch.  D.  537. 
Costs  of  Costs  of  the  foreclosure  or  redemption  action  to  which  the 

mg  under  mortgagee  is  entitled  include  the  costs  of  all  persons  claiming 
mortgagee,  m^j^j.  him  and  made  necessary  parties  by  his  act,  e.g.  the 
trustees  of  a  settlement  made  by  him  or  sub-mortgagees 
under  him.  Weiherell  y.  Collins,  2  Madd.  255;  Battle  y. 
Wilkin,  8  Sim.  238 ;  Smith  y.  Chichester,  2  D.  &  War.  393, 
402. 

Costs  of  assignment  by  a  second  mortgagee  to  the  first  mort- 
gagee, after  the  institution  of  a  foreclosure  action  by  the  first 
mortgagee,  may  be  added  to  ^the  security.  Coles  y.  Forrest^ 
10  B.  552. 

But  where  a  mortgagee  has  assigned  his  interest  after  a 
decree  for  accounts  in  a  redemption  action,  or  after  the  institu- 
tion of  a  foreclosure  action,  the  extra  costs  occasioned  by  such 
assignments  will  not  be  charged  on  the  mortgaged  estate. 
Barry  y.  Wrey,  3  Euss.  465 ;  Coles  y.  Forrest,  10  B.  552. 
Costs  of  A  mortgagee  is  allowed  the  costs  of  procuring  administra- 

M^^parS^f*"  tion  to  an  annuitant  under  the  mortgagor's  will  as  a  necessary 
party  to  the  foreclosure,  the  annuity  being  in  arrear  at  the 
annuitant's  death.    Swnt  y.  Fownes,  9  Ves.  70. 

In  Ward  y.  Barton  (11  Sim.  534)  the  ground  on  which  the 
mortgagee  was  not  allowed  the  costs  of  taking  out  administra- 
tion to  the  mortgagor  was,  that  the  costs,  having  been  incurred 
before  the  institution  of  the  suit,  were  not  costs  of  the  action, 
and  that  therefore  a  special  case  ought  to  haye  made  out 
for  them. 
Mortgagee's  The  mortgagee's  right  to  costs  cannot  be  aflFected  by  the 
costs  oTidl      ^*8  of  tl^®  mortgagor.    He  is  entitled  to  his  costs  out  of  the 
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mortgaged  property  or  the  proceeds  of  sale  in  priority  to  claimants 
the  costs  of  all  persons  claiming  under  the  mortgagor.  mortgagor. 

Thus,  he  is  entitled  to  his  costs  in  priority  to  the  provisional 
assignee  of  the  mortgagor  under  the  Insolvent  Debtors*  Act, 
although  the  assignee  is  without  assets  of  the  insolvent  (a),  or 
to  the  infant  heir  of  the  mortgagor  (J),  (a)  Hunter  v.  Pugh^ 
1  Ha.  307  n. ;  ApplAy  v.  DuJce,  1  Ha.  303;  1  Ph.  272;  Clarke 
V.  Wamot,  1  Ph.  276  (overruling  PeaJce  v.  Oibbm,  2  E.  &  M. 
354;  Woochvard  v.  Eaddony  4l  Sim.  606;  Weaving  v.  County  6 
Sim.  439 ;  BosweU  v.  Tucker,!  B.  493).  (b)  Wade  v.  Ward,  4 
Drew.  602. 

Commissioners  under  the  Commissioners'  Clauses  Act,  1847,  CoBts  of  Com- 
who  are  mortgagors,  are  entitled,  by  virtue  of  sect.  60  of  that  ^nder  Com- 
Act,  to  be  paid  their  costs  out  of  the  mortgaged  property  in  ^JJ^^Aot 
priority  to  the  claims  of  the  mortgagees.    Batten,  Proffitt  cfe  18*7. 
SccU  V.  Dartmouth  Harbour  Commissioners,  45  Ch.  D.  612. 

The  general  rule,  where  there  are  successive  mortgagees,  is  Priority 
that  the  costs  of  each  mortgagee  of  the  redemption  action  are 
payable  in  the  same  priority  as  his  principal  and  interest. 
This  rule  applies  where  there  is  a  dispute  as  to  priorities. 
Barnes  v.  Bacster,  1  T.  &  C.  C.  401 ;  Wright  v.  Kirhy,  23  B. 
463 ;  Johnstone  v.  Cox,  19  Ch.  Div.  17 ;  Harpham  v.  Shaddock, 
19  Ch.  Div.  207,  215 ;  Pollock  v.  Lamds  Improvement  Co.,  37 
Ch.  D.  661,  668. 

The  priority  of  the  mortgagee's  costs  over  the  costs  of  other  Where 
parties  to  the  redemption  action  is  not  affected  by  the  fact  property  is 
that  the  mortgaged  property  is  sold    in  the  action.    The"^^  inaction, 
proceeds  of   sale  are  applicable    to  payment  of   principal, 
interest,  and  costs  of  the  several  mortgagees,  according  to 
their  priorities.     Wild  v.  Lockhart,  10  B.  320 ;  Wade  v.  Ward, 
4  Drew.  602;  29  L.  J.  Ch.  42 ;  Cutfidd  v.  Bichards,  26  B.  241 ; 
Cook  V.  Hart,  12  Eq.  459 ;  Pincha/rd  v.  Fellows,  17  Eq.  421, 
not  following  Macrae  v.  Ellertan,  4l  Jur.  N.  S.  967. 

As  to  cases  where  the  same  persons  are  first,  third,  and 
fifth  mortgagees,  see  Mutual  Life  Assfwrance  Society  v.  Langley, 
32  Ch.  Div.  475. 

Where  a  judgment  fixing  priority  between   two  incum-  Costs  where 
brancers  is  reversed  on  appeal,  the  successful  plaintiff  adds  ^^pHority 
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to  his  security  so  much  of  the  costs  of  the  action  in  the  Court 
below  as  would  have  been  incurred  if  the  action  had  been  a 
simple  action  for  foreclosure,  and  no  question  of  priority  had 
been  raised,  and  the  defendant  pays  to  the  plaintiff  the  residue 
of  the  plaintiff's  costs  in  the  Court  below  and  the  whole  of 
the  costs  of  the  appeaL  Northern  Counties  Insurance  Co.  v. 
Whipp,  26  Ch.  Div.  482,  496. 

Where  a  puisne  incumbrancer  institutes  a  suit  to  redeem 
prior  and  foreclose  subsequent  incumbrancers  and  the  mort- 
gagor»  his  costs  are  added  to  his  security,  and  have  no  priority 
over  earlier  charges.     Wright  v.  Kirly,  23  B.  463. 

In  an  action  by  a  second  mortgagee  to  redeem  the  first 
mortgagee  and  to  foreclose  the  mortgagor,  in  default  of  the 
plaintiff  redeeming,  the  action  is  dismissed  with  costs  as 
against  both  defendants.    Hdllett  v.  Furze,  31  Ch.  D.  312. 

The  general  rule  as  to  priority  is  subject  to  the  following 
qualifications : — 

1.  Where  a  puisne  mortgagee  institutes  proceedings,  the 
result  of  which  is  to  preserve  and  realize  the  mortgaged 
property  for  the  benefit  of  prior  incumbrancers  as  well  as 
his  own,  his  costs,  in  so  far  as  prior  incumbrancers  have  had 
the  benefit  of  them,  are  payable  to  him  out  of  the  mortgaged 
property  in  priority  to  their  mortgage  debts,  and  he  adds  his 
other  costs  to  his  security.  Ford  v.  Chesterfield,  21  B.  426 ; 
Wright  v.  Kirby,  23  B.  463 ;  Batten,  Proffitt  &  ScoU  v.  Dart- 
Tnouth  Harbour  Commissioners,  45  Ch.  D.  612 ;  Be  Bame,  62 
L.  T.  922 ;  Carrich  v.  Wigan  Tramways  Co.,  (1893)  W.  N.  98. 

2.  Where  the  mortgagee  institutes  a  suit  for  the  general 
administration  of  the  assets  of  the  mortgagor,  including  the 
mortgaged  premises,  the  costs  of  administration,  including 
the  costs  of  all  necessary  and  proper  parties,  are  payable  out 
of  the  fund  realized  in  priority  to  all  debts,  including  that 
of  the  mortgagee.  Armstrong  v.  Storer,  14  B.  535 ;  Walter  v. 
StoMton,  10  W.  K.  570 ;  White  v.  Gudgeon,  31  B.  545 ;  In  re 
Spensley^s  Estate,  15  Eq.  16 ;  Leonard  v.  Kellett,  27  L.  B. 
It.  418. 

3.  Where  a  mortgagee,  whether  legal  or  equitable,  institutes 
a  suit,  both  to  realize  his  mortgage  security  by  sale,  and  also 
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for  the  general  administration  of  the  mortgagor's  estate,  he 
is  entitled  to  the  entire  produce  of  the  mortgaged  property 
towards  payment  of  his  debt  and  costs,  subject  to  the  expenses 
of  realization,  but  in  priority  to  other  costs ;  as  regards  the 
general  assets,  the  costs  of  all  parties  are  paid  as  in  a  general 
administration.  Tipping  v.  Power,  1  Ha.  405 ;  TucMey  v. 
Thompson,  1  J.  &  H.  126 ;  29  L.  J.  Oh.  548 ;  In  re  Marine 
Mansions  Co.,  4  Eq.  601 ;  Pinchard  v.  Fellows,  17  Eq.  421 ; 
Leonard  v.  Kellett,  27  L.  R.  Ir.  418. 

4.  Where,  in  an  administration  action,  a  mortgagee  comes  ConBent  to 
in  and  consents  to  a  sale  of  the  mortgaged  property  free  from  mmistratioii 
incumbrances,  he  is  entitled  to  be  paid  his  principal,  interest,  *®**°°- 
and  costs  out  of  the  proceeds  of  sale,  subject  to  the  actual 

costs  of  the  sale,  but  in  priority  to  the  general  costs  of  the 
action,  including  the  costs  of  the  sale  incurred  by  other  parties 
to  the  action.  The  language  of  the  cases  is,  however,  not  quite 
uniform.  Heptoorth  y.  Heslop,  3  Ha.  485;  Be  MacJcinlay,  2 
D.  J.  &  S.  358 ;  DigJUon  v.  Withers,  31  B.  423 ;  Wonham  v. 
Maehm,  10  Eq.  447 ;  Millar  v.  Johnston,  23  L.  R.  Ir.  50 ; 
HiUiard  v.  Moriarty,  (1894)  1  I.  R.  316. 

5.  Where  debenture-holders  come  in  under  the  winding-up,  Debenture- 
or  where  they  take  proceedings  to  enforce  their  security,  and  commg  in 
the  liquidator  under  the   winding-up  is  appointed  receiver,  ^^Ij 
and  the  property  is  realized  by  the  liquidator,  the  debenture- 
holders  are  entitled  to  their  principal,  interest,  and  costs  out 

of  the  fund  realized,  subject  to  the  expenses  of  realization, 
but  in  priority  to  the  general  costs  of  the  winding-up.  In  re 
Marine  Mansions  Co.,  4  Eq.  601 ;  In  re  Oriental  Hotels  Co., 
12  Eq.  126 ;  In  re  Regent's  Canal  Ironworks  Co.,  3  Oh.  Div. 
411,  426. 

Expenses  of  realization  include  the  costs  of  an  abortive  EzpenBes  of 
attempt  to  sell  (a),  and  apparently  the  costs  of  preserving  J^hat!*  ^^'^^ 
the  property  until  sale,  e.g.  repairs,  rates  and  taxes,  and 
wages  of  caretaker,  but  not  the  costs  of  carrying  on  a  business 
as  a  going  concern  (b).  (a)  Batten  v.  Wedgwood  Coal  Co.,  28 
Oh.  D.  317.  (J)  In  re  Begent^s  Canal  Ironworks  Co.,  3  Ch.  Div. 
411,  427.    See  Lathom  v.  Greenwich  Ferry  Co.,  72  L.  T.  790. 

In  In  re  Oriental  Eotels  Co.   (12  Eq.   126),  the  costs  of 
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Order  LXV., 
Rule  1. 


carrying  on  the  bosiness  were  given  priority  to  the  mortgagee, 
on  the  ground  that  they  had  been  incurred  under  a  conisent 
order. 

Order  LXV.,  Eule  1,  provides — 

"Subject  to  the  provisions  of  the  Acts  and  these  Eules, 
the  costs  of  and  incident  to  all  proceedings  in  the  Supreme 
Court,  including  the  administration  of  estates  and  trusts,  shall 
be  in  the  discretion  of  the  court  or  judge:  Provided  that 
nothing  herein  contained  shall  deprive  an  executor,  adminis- 
trator, trustee,  or  mortgagee  who  has  not  unreasonably  insti- 
tuted or  carried  on  or  resisted  any  proceedings,  of  any  right 
to  costs  out  of  a  particular  estate  or  fund  to  which  he  would 
be  entitled  according  to  the  rules  hitherto  acted  upon  in  the 
Chancery  Division." 
Mortgagee  A  mortgagee's  right  to  costs  of  suit  may  be  lost,  or  he  may 

to  ooBtB,  or  be  compelled  to  pay  costs,  through  misconduct,  such  as  resist- 
paythem.  ^^S  ^^^  right  to  redeem,  making  unfounded  claims,  or  causing 
vexatious  delays  and  costs  during  the  progress  of  the  account. 
Detillin  v.  OaU,  7  Ves.  583 ;  Morony  v.  O'Dea,  1  Ba.  &  Be. 
109,  121 ;  Harvey  v.  Tethutt,  1  J.  &  W.  197 ;  CoUereU  v. 
Stratum,  8  Ch.  295  ;  CoUrell  v.  Fmney,  9  Ch.  541,  551  ; 
National  Bank  of  Awtrahma  v.  United  Hand-4n-Hand  Co,, 
4  App.  Cas.  391,  412 ;  Bank  of  New  South  Wales  v.  O'Connor, 
14  App.  Cas.  273,  278. 

The  mortgagee  cannot  be  deprived  of  his  costs  or  made  to 
pay  costs  where  the  original  decree  directs  the  taxation  of  the 
mortgagee's  costs;  but  he  can  where  the  costs  are  reserved 
by  the  judgment.  Quarrdl  v.  Beekford,  1  Madd.  269  ;  Wilson 
V.  Metcalfe,  1  Buss.  530  ;  Ashworth  v.  Lord,  36  Ch.  D.  545. 

A  mortgagee  is  not  disallowed  his  costs  merely  because  he 
makes  a  bond  fide  claim  for  more  than  is  due  to  him  (a),  or 
because  he  refuses  to  furnish  special  accounts  except  at  the 
mortgagor's  expense  (h),  or  because  the  mortgage  deed  is 
endorsed  with  a  receipt  for  a  larger  amount  than  the  actual 
loan  (c).  (a)  Cotterell  v.  Stratton,  8  Ch.  295 ;  Cottrdl  v. 
Finmy,  9  Ch.  541,  551 ;  In  re  Watts,  22  Ch.  Div.  5 ;  Stone 
V.  Lickorish,  (1891)  2  Ch.  363,  370.  (h)  Norton  v.  Cooper,  5 
D.  M.  &  G.  728.    (c)  Dtmstan  v.  Patterson,  2  Ph.  341, 


When 
costs  not 
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If  the  mortgagee  lias  been  paid  off  before  suit,  or  if  the  Mortgagee 
mortgagor  before  suit  makes  a  tender  of  the  full  amount  then  ^^ti^fi^  ^ 
due,  the  mortgagee  must  bear  the  expense  of  subsequent  *'*®' ^^**®'*- 
litigation ;  and  a  direction  may  be  inserted  in  the  decree 
ordering  him  to  pay  costs  contingently  upon  its  taming  out 
that  he  was  paid  off,  or  that  less  was  due  than  the  amount 
tendered.      ShuUleworth  v.  Lowther,  cit.  7  Ves.  586 ;  Cliff  v. 
WadswoHh,  2  Y.  &  C.  C.  598 ;  Bcb&rts  v.  Williams,  4  Ha.  129 ; 
Wils(m  Y.  ClueTy  4  B.  214 ;  Harmer  v.  Priestley,  16  B.  569 ; 
Seton,  1594 ;  Barlow  v.  Oains,  23  B.  244 ;  EosTcen  v.  Sineoek, 
34  L.  J.  Ch.  435 ;  Ashworth  v.  Lord,  36  Ch.  D.  545;  Bank  of 
New  South  Wales  v.  (yOonnor,  14  App.  Cas.  273,  283 ;  Greets 
mod  V.  Sutdife,  (1892)  1  Ch.  1 ;  Seton,  1895. 

Misconduct  of  the  mortgagee  puts  the  costs  within  the 
discretion  of  the  Court.  The  following  cases  illustrate  the 
exercise  of  the  judicial  discretion. 

A  mortgagee  who  denied  the  right  of  the  plaintiff  to  Mortgagee, 
redeem  (a),  or  set  up  a  collusive  decree  of  foreclosure  (6)>  to  pay  ooste. 
or  that  the  mortgage  was  an  absolute  conveyance  (c),  or  that 
he  was  entitled  as  purchaser  under  a  sale  to  himself  (d),  or 
asserted  an  unfounded  claim  to  tack  (e),  or  to  consolidate  (/), 
or  refused  to  furnish  any  accounts  (jj),  has  been  made  to  pay 
the  costs  of  the  redemption  action  so  far  as  occasioned  by  his 
improper  conduct,  (a)  TonUinson  v.  Oregg,  15  W.  R.  51 ; 
EaU  V.  Eeward,  32  Ch.  Div.  430,  436 ;  Tarn  v.  Turner,  39 
Ch.  Div.  456,  467.  (i)  Earvey  v.  TMutt,  1  J.  &  W.  197. 
(c)  Balcer  v.  Wvnd,  1  Ves.  S.  160.  {d)  Eenderson  v.  Astwood, 
(1894)  A-  C.  150,  162.  (e)  Laeey  v.  Ingle,  2  Ph.  413,  424 ; 
Forbes  v.  JaeJcsm,  19  Ch.  D.  615,  622.  (/)  Squire  v.  Pardoe, 
66  L.  T.  243;  40  W.  R  100.  (jg)  Snagg  v.  Frizell,  3  J.  &  Lat. 
383 ;  Powell  v.  Trotter,  1  Dr.  &  Sm.  388 ;  Oassidy  v.  Sullivan, 
1  L.  R  It.  313. 

He  has  been  made  to  pay  costs  in  such  a  case,  although  the 
mortgagor  made  unsubstantiated  charges  of  fraud.  Eayward 
V.  Kersey,  14  W.  R  999. 

Where  the  mortgagee  claimed  too  much  under  the  mortgage 
contract,  but  the  mortgagor  offered  too  little,  each  party  paid 
his  own  costs.    Fleming  v.  Self,  3  D.  M.  &  G.  997,  1029. 
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Mortgagee, 
whendw- 
alloived  costs. 


Mortgagee 
can  appeal 
from  decree 
disallowing 
costs. 


Mortgagor 
cannot  appeal 
from  order 
allowing 
costs. 


A  mortgagee  was  not  allowed  the  costs  of  taking  accounts, 
when  he  only  admitted  that  a  certain  sum  was  due  from  him, 
and  the  result  of  the  accounts  was  that  a  much  larger  sum  was 
due.    Charles  v.  Jones^  35  Ch.  D.  544. 

Where  the  mortgagee's  claim,  althongh  unfounded,  was 
not  frivolous,  he  was  merely  disallowed  his  costs  (a),  and  even 
allowed  to  add  them  to  his  security  (5).  (a)  Credland  v.  Potter ^ 
10  Ch.  8 ;  Kimaird  v.  TroUope,  42  Oh.  D.  610.  (b)  Bird  v. 
Wenn,  33  Ch.  D.  215. 

Where  the  costs  of  the  redemption  action  are  directed  to 
be  paid  by  the  mortgagee,  the  Court,  where  anything  is 
coming  to  the  mortgc^ee,  does  not  order  the  costs  to  be  paid 
to  the  mortgagor,  but  directs  them  to  be  taken  in  part  disr 
charge  of  what  may  be  found  due  to  the  mortgagee.  Wheaton 
V.  Oraham,  24  B.  483 ;  Forbes  v.  Jackson,  19  Ch.  D.  615. 

Where  the  plaintiff  in  a  redemption  action  proceeds  by 
writ  instead  of  originating  summons,  and  the  mortgagee  is 
made  to  pay  the  costs,  he  will  only  be  made  to  pay  such  costs 
as  would  have  been  incurred  if  the  action  bad  been  commenced 
by  summons.    Johnson  v.  Evans,  60  L.  T.  29. 

A  decree  in  a  redemption  action  which  disallows  the  costs 
of  the  mortgagee,  or  orders  him  to  pay  costs,  is  of  right 
appealable,  and  if  it  is  reversed  on  appeal,  the  costs  of  the 
appeal  will  be  added  to  the  security.  Owen  v.  Oriffith,  1  Ves. 
S.  250 ;  Ambl.  520 ;  Norton  v.  Cooper,  5  D.  M.  <&  G.  728 ; 
CoUereU  v.  StraUon,  8  Ch.  205 ;  Turner  v.  Hancock,  20  Ch. 
Div.  303 ;  In  re  Sarah  Knighfs  WiU,  26  Ch.  Div;  82,  90 ; 
McDonmU  v.  McMahm,  23  L.  R  Jr.  283. 

The  cases  of  Taylor  v.  Dowlen  (4  Ch.  697)  and  In  re 
SoshMs  Trusts  (6  Ch.  Div.  281)  are  no  longer  authorities. 
See  Twmer  v.  HcmcocJc,  Sfupra, 

The  mortgagor  cannot  appeal  from  an  order  allowing  the 
mortgagee  his  costs  of  the  redemption  action,  except  by  leave 
of  the  judge  making  the  order.  Charles  v.  Jones,  33  Ch.  Div. 
80 ;  see  In  re  Beddoe,  (1893)  1  Ch.  547. 

A  puisne  mortgagee  cannot  appeal  from  an  order  in  a  suit  for 
ascertaining  priorities  directing  him  to  pay  the  costs  of  two  prior 
incumbrancerg.     Harpham  v.  ShacJdocJcy  19  Ch.  Div.  207,  215. 
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As  the  mortgagor  is  liable  to  pay  all  costs  which  the  Mortgagor 
mortgagee  is  liable  to  pay,  he  is  a  person  liable  under  sect,  of  mortgagee'B 
38  of  the  Solicitors  Act,  1843  (6  &  7  Vict  c.  73),  aad  can  «>"<^i*^'- 
tax  the  costs  of  the  mortgagee's  solicitor,  but  the  pendency 
of  the  foreclosure  action  is  not  such  pressure  as  to  entitle  the 
mortgagor  to  taxation  after  payment.    Li  re  Griffith^  Jones  & 
Co.,  53  L.  J.  Ch.  305. 


B.  Personal  Sbrvioes  of  the  Mobtgagee. 

The  contract  between  mortgagor  and  mortgagee  gives  the  Mortgagee 
mortgagee  a  right  to  indemnity  merely.    Hence,  a  mortgagee  indemnity 
cannot,  in  the  absence  of  special  provisions  in  the  mortgage  ^^  ^' 
contract,  charge  against  his  mortgagor,  as  part  of  his  costs, 
charges,  and  expenses  properly  incurred,  remuneration  for  work 
done  or  labouf  undertaken  by  himself  personally.    BonitJum 
V.  Eochmorey  1  .Vem.  316 ;  Oodfrey  v.   Watson,  3  Atk.  517, 
518 ;  Sdater  v.  Cottam,  3  Jur.  N.  S.  633 ;  In  re  WdUis,  25  Q. 
B.  Div.  176 ;  In  re  Doody,  (1893)  1  Oh.  129. 

A  mortgagee  in  possession  cannot  charge  a  commission  for  Mortgagee 
his  trouble  in  collecting  the  rents.    Limgstafe  v.  Fenwick,  10  ^nte?  ^^ 
Ves.  405 ;  Nichohm  v.  Tuti%  3  Jur.  N.  S.  235 ;  Barrett  v. 
Hartley,  L.  R.  2  Eq.  789. 

Where  the  mortgagee  is  a  corporation,  a  director  appointed 
by  them  to  collect  the  rents  cannot  charge  a  commission. 
Kavanagh  v.  Worhingmans  Benefit  Building  Society,  (1896)  1 
I.  R.  56. 

An  auctioneer  mortgagee,  who  sells  the  mortgaged  property  Auctioneer 
under  a  power  of  sale,  cannot  charge  for  personal  trouble  in  SIS^. 
effecting  the  sale  and  preparing  the  particulars,  nor  for  com- 
missiou.    Matthison  v.  Clarke,  3  Drew.  3  ;  Furber  v.  Cobb,  18  Q. 
B.  Div.  494,  509. 

Brokers,  who  were  mortgagees  of  ships  and  cargoes  under  Sale  under 

_        -  -  _  -  1.     ,,         .authority  of 

a  mortgage  m  the  form  of  a  trust  for  sale,  were  disallowed  oourt. 
their  commission  as  brokers  on  a  sale  made  by  them   as 
mortgagees,  but  allowed  it  on  sales  made  under  the  authority 
of  the  Court  in  an  action  to  realize  their  securities.    Arnold  v. 
Oomier,  2  Ph.  231. 


320  TEE16  OW  VXBESanOS — ACUUU^'IH. 


Moiigageety  who  iosmed  ships  &r  the  moftgagory  veie 

^SmmmL    &I)o^^  to  chaige  the  foil  pfemiiniis  paid  with  interest  agmat 

him,  althoogh  the  iasmaaee  oompaoj  allowed  them  5  per 

cent  eomiDiaBioii  and  10  per  cent  diacoont  for  cash.  Barimg  r. 

SianiM,  3  CL  Dir.  14a 

Where  the  mortgagee  was  entitled  to  add  to  his  securitj 
preminms  paid  bj  him  on  a  policy  on  the  mor^agcR^s  life^ 
and  the  insoiance  oflBoe  allowed  a  commiasian  to  an  agent 
for  all  parties,  who  paid  the  premioms,  it  was  held  that  the 
mortgagor  was  not  entitled  to  deduct  the  comnussions  ficom 
the  amount  secured.  Lede  r.  WaOaeey  58  L.  T.  577. 
itetcimc^i        The  Mor^agees  Legal  Costs  Act,  1895  (58  &  59^ct  c.  25% 

Act,  I8d5,      prorides — 

^  ^'  Sect  Zt  (1>  An  J  solicitor  to  or  in  whom,  either  alone  or 

jointly  with  any  other  person,  any  mortgage  is  made  or  is 
Tested  by  transfer  or  transmission,  or  the  firm  of  which  snch 
solicitor  is  a  member,  shall  be  entitled  to  receiye  and  reoorer 
from  the  i)er8on  on  whose  behalf  the  same  is  done  or  to  charge 
against  the  security  for  all  business  transacted  and  acts  done 
by  snch  solicitor  or  firm  subsequent  and  in  relation  to  such 
mortgage  or  to  the  security  thereby  created  or  the  property 
therein  comprised,  all  such  usual  professional  charges  and 
remuneration  as  he  or  they  would  have  been  entitled  to 
receive  if  such  mortgage  had  been  made  to  and  had  remcdned 
Tested  in  a  person  not  a  solicitor,  and  such  person  had  retained 
and  employed  such  solicitor  or  firm  to  transact  such  business 
and  do  such  acts,  and  accordingly  no  such  mortgage  shall 
be  redeemed  except  upon  payment  of  such  charges  and 
remuneration. 

(2)  This  section  applies  to  mortgages  made  and  business 
transacted]  and  acts  done  either  before  or  after  the  commence- 
ment of  this  Act. 

Sect.  4.  In  this  Act  the  expression  '^  mortgage "  includes 
any  charge  on  any  property  for  securing  money  or  money's 
worth. 

The  Act  does  not  affect  judgments  given  before  it  passed. 
Eyre  v.  Wyrm-MacJcenzie,  (1896)  1  Ch.  135. 

This  Act  overrides    the   decisions  by  which   a  solicitor 
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mortgagee  was  only  allowed  costs  out  of  pocket  in  respect  of 
costs,  charges,  and  expenses  incurred  by  him  in  relation  to  the 
mortgage  debt  or  security  [In  re  WdUiSy  25  Q.  B.  Div.  176 ; 
Eyre  v.  WynnrMaekensde,  (1894)  1  Ch.  218],  litigation  under- 
taken by  him  in  reference  to  the  mortgage  debt  or  security 
{SSeUxter  v.  CoUam^  3  Jur.  N.  S.  630),  or  the  costs  of  the 
redemption  action  [Stone  v.  Liekorish,  (1891)  2  Ch.  363]. 

The  following  cases,  which,  so  far  as  they  relate  to  solicitors, 
are  no  longer  law,  are  still  binding  with  respect  to  other  agents 
employed  by  the  mortgagor  in  reference  to  the  mortgaged 
property. 

1.  A  solicitor  actins:  as  solicitor  for  himself  and  a  co-mort-  Agent  acting 
gagee  is  not  entitled  to  profit  costs.    Sdater  y.  Oottam,  3  Jur.  and  oo-mort- 
N.  S.  630 ;  In  re  Doody,  (1893)  1  Ch.  129,  overruling  In  re  ^«^- 
Donaldsm,  27  Ch.  D.  544. 

2.  Where  work  is  done  by  a  firm  of  which  the  solicitor  Agent  mem- 
mortgagee  is  a  member,  his  partners  will  be  allowed  the  same 

share  of  the  profit  costs  in  the  specific  matter  as  they  are 
entitled  to  in  the  general  profits  of  the  partnership  business. 
In  re  Doody,  (1893)  1  Ch.  D.  129  ;  WeUby  v.  Still,  (1893)  W.  N. 
98 ;  Eyre  v.  Wynn-Maekemie,  (1894)  1  Ch.  218. 
It  is  not  so  clear  that  a  mortgagee  cannot,  by  the  original  Whether 

mortfif&firee  OAn 

contract^  give  himself  the  right  to  charge  for  professional  by  oontiaot 
services  in  connection  with  the  mortgage.  TOofSSi^ 

It  has  often  been  said  that  a  mortgagee  cannot  stipulate  memoes. 
for  any  collateral  advantage  beyond  his  principal,  interest,  and 
costs. 

The  only  English  cases  in  which  the  rule  formed  the  ratio 
decidendi  are  Broad  v.  Sdfe  (11  W.  R  1036),  stated  above,  p. 
299,  and  Benwell  Tower  (72  L.  T.  664),  where  it  was  held  that 
the  mortgagee  of  a  ship  could  not  contract  for  a  commission  of 
2j^  per  cent,  on  the  sale. 

It  has  been  held  in  Ireland  that  a  proviso  in  a  mortgage 
that  the  mortgagee  should  have  lOOZ.  a  year  for  the  trouble  of 
management  is  void.  Comyns  v.  Comyns,  L  R  5  Eq.  583 ;  see 
also  Edivards'  Estate,  11  Ir.  Ch.  367. 

The  rule  has,  however,  often  been  recognized.  Freneh  v. 
Baron,  2  Atk.  120 ;  SeoU  v.  Brest,  2  T.  R  238;  Chambers  v. 
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Goldwin,  9  Ves.  254,  271 ;  Broume  v.  O'Dea,  1  Sck  &  L.  115 ; 
Drew  V.  Potver,  1  Sch.  &  L.  182 ;  Ovhbins  v.  Creed,  2  Sch.  &  L. 
214 ;  Leith  v.  Irvine,  1  M,  &  K.  277 ;  James  v. Kerr,  40  OLD, 
449, 459 ;  Field  v.  Hopkins,  44  Ch.  D.  524,  530 ;  Ik/re  v.  Wffrnir 
MacJcenzie,  (1894)  1  Ch.  218,  227. 

Origin  of  role.  It  has  sometimes  been  based  on  the  IJsary  Laws,  and  some- 
times on  the  protection  which  Eqaity  gives  to  persons  con- 
tracting at  a  disadvantage.  The  latter  ground  may  be 
justifiable  where,  as  in  Eyre  v.  Hughes  and  James  v.  Kerr,  the 
mortgagee  is  the  mortgagor's  solicitor  at  the  time  of  the 
transaction.  It  may  have  been  justifiable  in  the  past  on 
the  grounds  stated  in  Oossip  v.  Wright  (32  L.  J.  Gh.  648, 
653). 

Borrowers  are  not  now,  necessarily  and  in  the  absence  of 
special  circumstances,  at  such  a  disadvantage  in  contracting 
with  lenders  as  to  make  it  expedient  to  continue  as  a  rule  of 
law  applicable  to  every  mortgage  transaction  a  doctrine  which 
impedes  the  freedom  of  contract 

The  doctrine  must  be  distinguished  from  two  others  which 
are  closely  connected  with  it :  (1)  the  doctrine,  which  is  no 
longer  law,  that  a  mortgagee  cannot  stipulate  that  the  mort- 
gaged property  shall  be  charged  with  a  larger  amount  than 
the  actual  loan ;  (2)  the  doctrine,  which  is  still  law,  that  no 
provision  can  be  inserted  in  a  mortgage  to  limit  the  right  of 
redemption  to  a  specified  period  or  a  specified  class. 

Solicitor  A  Stipulation  in  a  mortgage  prepared  by  a  solicitor  mort- 

g&g6e  giving  him  a  commission  for  receiving  the  rents  was 
held  invalid.  Eyre  v.  Hughes,  2  Ch.  D.  148 ;  see  James  v.  Kerr, 
40  Ch.  D.  449. 

Mortgagee  of      Even  while  the  Usury  Laws  were  in  force,  a  mortgagee  of  a 

West  Tfifjift        __^_  tj   t? 

estate.  West  India  estate  might  stipulate  for  a  commission  on  con- 

signments while  out  of  possession  ;  but  he  could  not  stipulate 
for  such  a  commission  during  his  possession.  Bunbury  v. 
Winter,  1  J.  &  W.  255 ;  Leith  v.  Irvine,  1  My.  &  K.  277,  not 
following  Sayers  v.  Whitfield,  1  Knapp,  P.  0.  133 ;  Faulkner 
V.  Da^id,  3  Ha.  199,  218. 


MORTGAQEE'S  RECEIPTS.  323 


C.  What  is  debited  to  the  Mobtgagee. 
The  mortgagee  is  bound  to  brine:  into  accoont  all  sums  Mortgagee 

.  .  must  account 

received  by  him  by  virtue  of  his  mortgage  security,  e.g,  rents  for  all  sums 
and  profits  or  proceeds  of  sale  of  the  mortgaged  property,  and  virtue  of  ^ 
he  cannot,  as  against  the  mortgagor's  trustee  in  bankruptcy  n^or^gag®- 
or  subsequent  incumbrancers,  appropriate  such  sums  in  satis- 
faction of  other  claims  by  him  against  the  mortgagor.  Johnson 
V.  Bourne,  2  Y.  &  C.  C.  268;  Yowng  v.  English,  7  B.  10; 
Knight  v.  Bowyer,  4  De  G,  &  Jo.  619,  629  ;  Sawyer  v.  Goodwin^ 
1  Ch.  Div.  351,  358. 

But  where  a  mortgagor  paid  to  a  first  mortgagee  additional 
interest  under  a  charge  created  after  the  mortgagee  had 
notice  of  subsequent  incumbrancers,  it  was  held  that  they 
could  not  insist  on  having  the  additional  interest  brought 
into  account  in  reduction  of  the  principal  due  under  the  first 
mortgage.    Law  v.  Olenn,  L.  B.  2  Ch.  634. 

Dividends  received  by  a  first  mortgagee  from  the  estate  of 
his  solicitor  who,  without  authority,  invested  in  the  mortgage 
must,  if  it  proves  a  sufficient  security,  be  returned  to  the 
solicitor's  estate,  and  do  not  enure  to  the  benefit  of  subsequent 
mortgagees.    Sawyer  v.  Goodwin^  1  Ch.  Div.  351. 

Where  there  turns  out  to  be  a  balance  in  the  mortgagee's  interest  on 
hands  on  taking  the  account,  he  will  be  charged  with  interest 
on  that  balance,  even  though  he  has  not  been  in  possession. 
Smith  V.  Pilkington,  1  D.  F.  &  J.  120,  136. 

A  mortgagee  who,  in  that  character,  enters  into  possession  Account  on 
or  receipt  of  the  rents  and  profits  of  the  mortgaged  property  wilful  default, 
is  bound  to  account,  not  only  for  what  he  has  received  but 
for  what,  without  wilful  default,  he  might  have  received. 
Shervm  v.  Shakspear,  5  D.  M.  &  G.  517,  536  ;  Lord  Kensington 
Y.  Boibverie,  7  D.  M.  &  G.  134,  157 ;  Parkinson  v.  Hanbury,  L. 
E.  2  H.  L.  1 ;  Mayer  v.  Murray,  8  Ch.  D.  424. 

He  is  bound  to  account  on  the  footing  of  wilful  default, 
though  no  charge  of  wilful  default  has  been  made  on  the 
pleadings  and  there  has  been  no  proof  of  it  at  the  trial.  Mayer 
V.  Mwrray,  8  Ch.  D.  424. 
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Rule  charging      The  rale  is  not  confined  to  land.     It  extends  to  a  bosiness 

wilful  default     •      ,  .  ,      ,  ,  ,  .  j  i 

extendB  to  a    01  which  the  mortgagee  has  taken  possession  (a),  or  to  debts 

debSr*  ^^      ^^  which  the  assignee  has  assumed  control  (b).    (a)  Chaplin  v. 

Tawng,  33   B.  330,  337.    (l)  Ex  parte  Mwe,  2    Cox,  63; 

WiUiams  v.  Price,  1  Si.  &  St.  581 ;  Olyn  v.  Hood,  1  D.  F.  &  J. 

334,  349 ;  Mayer  v.  Murray,  8  Ch.  D.  424 

The  rule  has  been  applied,  perhaps  wrongly,  where  a  pur- 
chaser, whose  purchase  was  set  aside,  was  held  to  have  notice 
by  his  purchase  deed  that  his  vendor  had  no  title.  Neesom  y. 
darJcson,  2  Ha.  163 ;  see  Parkinson  y.  Hanhury,  L.  R  2  H.  L. 
1, 17. 
Rale  only  The  rule  does  not  apply  where  the  mortgagee  enters  into 

mortgagee  possession  not  as  mortgagee  but  in  another  character.  A 
mortga^.  person  who  takes  possession,  honestly  believing  himself  to  have 
a  title  as  purchaser,  and  who,  on  his  purchase  being  afterwards 
set  aside,  is  given  a  lien  on  the  estate  for  his  purchase-money, 
is  not  to  be  treated  as  mortgagee  in  possession  within  the 
rule.  Morony  v.  O'Dea,  1  Ba.  &  Be.  109 ;  Parkinson  v.  Hanbury, 
L.  R  2  H.  L.  1  (overruling  Adam  v.  Sworder,  2  D.  J.  &  S. 
60 ;  33  L.  J.  Ch.  325). 

A  mortgagee  of  the  fee  who  enters  into  possession  as  pur« 
chaser  of  a  life  estate  in  the  property  is  not  liable  to  account 
as  mortgagee  in  possession  while  the  life  estate  continues. 
Whitbread  v.  Smith,  3  D.  M.  &  G.  727,  741. 

A  mortgagee  cannot,  by  contract  with  his  mortgagor,  go 
into  possession  as  agent  of  the  mortgagor,  and  thereby  escape 
the  liabilities  of  mortgagee  in  possession  as  against  puisne 
incumbrancers.    In  re  McKinley's  Estate,  I.  E.  7  Eq.  467. 

Where  a  prior  mortgagee,  who  has  obtained  a  lease  of  the 
mortgaged  premises  after  the  creation  of  a  puisne  mortgage, 
enters  into  possession,  he  becomes  liable  to  the  puisne  mort- 
gagee as  mortgagee  in  possession.  Oregg  v.  Arrott,  LI.  &  G.  t. 
Sugd.  246. 

If  a  solicitor,  with  or  without  the  consent  of  his  client,  pays 
off  a  mortgage  debt  of  the  client,  he  does  not  thereby  alter 
the  relation  between  them,  nor,  if  he  receives  the  rents,  is  he 
accountable  as  mortgagee  in  possession.  Ward  v.  Carttar,  L. 
R  1  Eq.  29. 
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A  person  who  enters  into  possession  not  as  mortgagee  may 
perhaps  afterwards  become  mortgagee  in  possession  with  the 
attendant  liabilities.  Morony  v.  O'Dea,  1  Ba.  &  Be.  109; 
Parkinson  v.  Hanbury,  L.  E.  2  H.  L.  1,  14. 

Authority  is  conflicting  on  the  question  whether,  where  a  Effect  of 
tenancy  is  created  between  mortgagor  and  mortgagee  by  an  clause, 
attornment  clause,  the  mortgagee  is  to  be  treated  as  mortgagee 
in  possession,  as  between  himself  and  puisne  incumbrancers, 
and  as  liable  to  account  upon  that  footing. 

In  favour  of  treating  the  mortgagee  as  mortgagee  in  posses- 
sion are  dicta  in  In  re  8tockt<m  Iron  Furnace  Co.y  10  Ch.  Div. 
335,  353,  356,  357 ;  Ex  parte  Jaoksm,  14  Ch.  Div.  725,  745 ; 
Ex  parte  Pwnnett,  16  Ch.  Div.  226, 235 ;  Marsh  v.  Oreen,  (1892) 
2  Q.  B.  330,  336. 

Bacon,  V.C.,  however,  declined  to  take  an  account  on  the 
footing  of  wilful  default.    Stanley  v.  Orundy,  22  Ch.  D.  478. 

It  seems  clear  that  a  mortgagee  with  an  attornment  clause 
is  not  liable  to  account,  as  against  his  mortgagor,  on  the 
footing  of  wilful  default.  Per  Selbome,  C,  in  Ex  parte  Harrison, 
18  Ch.  Div.  127, 135. 

A  judgment  creditor  who  has  been  in  possession  under  an  Jnd^ent 
elegit  must  account  as  mortgagee  in   possession.     BuU  v. 
Faulkner,  1  De  G.  &  8m.  685. 

When  the  mortgagor  has  been  left  in  occupation  of  the  What 

j_     y         t  1-1  1  amounts  to 

estate  by  the  mortgagee,  any  act  which  puts  an  end,  con- taking 

« 

structively  or  by  express  agreement  between  the  parties,  to  P**®®*®^®"* 
the  mortgagor's  tenancy  determines  his  occupation  and  leaves 
it  in  the  hands  of  the  mortgagee.    Noyes  v.  Pollock,  32  Ch. 
Div.  53. 

Where  an  estate  is  let  to  tenants,  notice  given  by  the 
mortgagee  to  the  tenants  not  to  pay  the  rents  to  the  mortgagor 
is  a  taking  possession.    Heales  v.  M^Murray,  23  B.  401. 

But  intercepting  the  rents  after  they  have  been  received  by 
the  mortgagor's  agent,  though  the  mortgagee  gets  the  actual 
cheques  or  cash  paid  by  the  tenants,  is  not  a  taking  possession. 
To  constitute  a  taking  possession,  the  mortgagee  must  deprive 

the  mortgagor  of  the  control  and  management  of  the  estate.  , 

Noyes  v.  Pollock,  supra  ;  see  Horhck  v.  Smith,  6  Jur.  478. 


326 


TERMS  OP  REDEMPTION — ACCOUNTS. 


Mortgagee 
may  take 
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cannot  give 
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wnen  he    

pleases. 


Mortgagee 
in  poesesfiion 
transferring 
security. 


Oooapation 
rent. 


The  fact  that  the  mortgagee  insures  the  mortgaged  property- 
does  not  show  that  he  is  in  possession.  Ward  y.  Carttary  L.  R. 
1  Eq.  29. 

A  mortgagee  may  take  possession  of  part  of  the  mortgaged 
property  without  taking  possession  of  the  whole.  Soar  v.  Dalby, 
15  B.  156 ;  Simmins  v.  Shirley,  6  Ch.  D.  173. 

A  mortgagee  in  possession  cannot  give  up  possession  when 
he  pleases.     In  re  Prytherch,  42  Ch.  D.  598. 

But  the  Gowct  will,  in  exceptional  cases^  relieve  him  by 
appointing  a  receiver  under  sect.  25,  (8)  of  the  Judicature  Act, 
1873.  miett  V.  NiX(m,  25  Ch.  D.  238 ;  Masm  v.  Westoby,  32 
Ch.  D.  206 ;  County  of  Gloucester  Bank  v.  Bud/ry  Merthyr 
Colliery  Co.,  (1895)  1  Ch.  629. 

Where  a  mortgagee  in  possession  voluntarily  transfers  his 
security,  he  is  liable  for  any  future  wilful  neglect  or  default 
of  the  transferee,  but  he  is  not  liable  where  the  transfer  is 
made  under  an  order  of  the  Court.  HaU  v.  Seward,  32  Ch. 
Div.  430. 

And  a  mortgagee  in  possession  is  accountable,  on  the  footing 
of  wilful  default,  for  whatever  is  received  by  a  purchaser  under 
a  power  of  sale  which,  as  against  the  mortgagor,  was  invalidly 
exercised.  National  Bank  of  Australasia  v.  United  Hand-in- 
Ha/nd  Co.,  4  App.  Cas.  391,  409. 

A  mortgagee  of  houses  or  lands  who  occupies  the  houses  or 
farms  the  lands  is  chargeable  with  an  occupation  rent,  which 
will  be  the  highest  rent  that  could  have  been  obtained  for  the 
property.  Lord  Trimleston  v.  Hamill,  1  Ba.  &  Be.  377,  385 ; 
Marriott  v.  Anchor  Reversionary  Co.,  3  D.  F.  &  J.  177, 193. 

The  mortgagee  will  not  be  charged  with  an  occupation  rent 
unless  he  is  in  occupation,  either  personally  or  by  his  servants. 
Trvlock  V.  Rchey,  15  Sim.  265. 

A  mortgagee  who  sells  and  lets  the  purchaser  into  possession 
before  the  time  fixed  for  completion  is  not  liable  as  occupying 
through  the  purchaser.    Sh&pard  v.  Jones,  21  Ch.  Div.  469. 

A  mortgagee  will  not  be  charged  a  higher  occupation  rent 
on  account  of  improvements  made  by  him  unless  he  is  credited 
with  his  expenditure  on  the  improvements.  Bright  v.  Campbell, 
54  L.  J.  Ch.  1077. 
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A  mortgagee  in  receipt  of  rents  is  answerable,  not  only  for  Bents* 
what  the  tenants  pay,  but  for  not  letting  the  property,  if  he 
could  have  let  it,  and  for  not  getting  the  full  rents  from  the 
tenants,  if  they  could  have  paid  thenu  Sughes  v.  Williams^ 
12  Ves.  493 ;  Bra/ndon  v.  Bra/ndon,  10  W.  E.  287 ;  Noyes  v. 
PoUoehy  32  Ch.  Div.  53,  61 ;  White  v.  City  of  London  Brewery 
Co.,  42  Ch.  Div.  237- 

If  mortgagees  in  possession  of  a  public-house  let  the 
premises  with  a  restriction  that  the  tenant  should  only  take 
beer  of  their  brewing,  they  must  account  for  such  addi- 
tional rent  as  might  have  been  got  if  the  premises  had  been 
let  without  restriction.  fVhdte  v.  City  of  London  Brewery  Co., 
39  Ch.  D.  559 ;  42  Ch.  Div.  237. 

A  mortgagee  is  not  bound  to  distrain  for  rent  due  from  a 
tenant,  nor  is  he  answerable  if  he  does  not  realize  property 
of  a  third  person  taken  under  a  distress,  but  restores  it,  under 
threats  of  legal  proceedings,  to  the  owner.  Coehs  v.  Oray, 
1  Giff.  77. 

Everything  which  the  mortgagees  receive  by  their  agent  Beceipts  by 
is  an  item  for  which  they  are  liable  to  account    Noyes  v.  *^^ 
Polloek,  30  Ch.  Div.  336 ;  Yotmg  v.  Jarvia,  Seton,  1580. 

Where  mortgagees,  who  are  also  lessees,  authorize  sub- 
lessees to  take  coal  contrary  to  the  terms  of  the  lease,  they 
are  chargeable  with  the  value  of  the  coal  taken,  as  much  as 
if  they  had  received  it  themselves.  Taylor  v.  Mostyn,  33  Ch. 
Div.  226. 

A  mortgagee  is  chargeable  with  profits,  such  as  fines  or  Profits, 
heriots,  which  he  receives  in  respect  of  the  mortgaged 
premises,  but  not  with  profits  disconnected  with  the  mort- 
gaged premises,  such  as  profits  made  by  him  as  lessee  of  the 
property  or  made  in  supplying  beer  to  a  public-house  in  mort- 
gage to  him.  Taylor  v.  Mostyn,  33  Ch.  Div.  226,  232 ;  White 
V.  City  of  London  Brewery  Co.,  39  Ch.  D.  559;  42  Ch. 
Div.  237. 

An  owner  of  one-haK  of  a  patent,  who  is  also  mortgagee 
of  another  half,  is  not  liable  to  account  to  bis  mortgagor  for 
profits  made  by  him  in  working  the  patent.  Steers  v.  Bogers, 
(1892)  2  Ch.  13 ;  (1893)  A.  C.  232. 
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Profits  obtained  in  working  mines  by  a  mortgagee  who^  by 
reason  of  his  security  being  insufficient  when  he  enters,  is 
entitled  to  work  them,  must  go  in  reduction  of  the  mortgage 
debt.    MiOett  v.  Davet/y  31  B.  470. 

A  mortgagee  in  possession  is  bound  to  act  as  a  provident 
owner,  and  is  chargeable  with  any  damage  or  loss  to  the 
property  in  mortgage  which  has  been  caused  by  his  improper 
conduct.  Wragg  v.  Denham,  2  Y.  &  0.  Ex.  117 ;  Sandon  v. 
Hooper,  6  B.  246 ;  Perry  v.  Waiker,  24  L.  J.  Ch.  319 ;  1  Jur. 
N.  S.  746 ;  3  Eq.  R.  721 ;  Taylor  v.  Mostyn,  33  Ch.  Div, 
226,  234. 

Thus,  he  is  chargeable  for  loss  through  his  neglect  to 
perform  the  coyenants  in  a  lease  where  he  is  mortgagee  of 
the  term.    Perry  v.  WcUker,  supra. 

A  mortgagee  in  possession  who,  his  security  being  sufficient, 
destroys  part  of  the  inheritance  is  chargeable  with  its  value. 
Millete  V.  Davey,  31 B.  470. 

Where  mortgagees  are  also  lessees,  they  are  chargeable 
with  what  they  receive  either  as  mortgagees  or  as  lessees 
independently  and  in  contravention  of  the  terms  of  the  lease, 
e»g.  with  the  value  of  coal  wrongfully  taken  by  them.  Taylor 
V.  Mostyn,  33  Ch.  Div.  226. 

A  mortgagee  of  land  under  which  there  were  seams  of  coal, 
who  allowed  strangers  to  enter  and  work  the  mine  for  the 
purpose  of  exploring  it,  was  charged  with  the  value  of  coal 
taken  by  them,  although  they  exceeded  the  authority  which 
he  gave  them.  Hood  v.  Boston,  2  Jur.  N.  S.  729 ;  dissented 
from  on  appeal  2  Jur.  N.  S.  917. 

In  ascertaining  the  value,  the  mortgagee  will  be  allowed 
the  costs  of  bringing  the  coal  to  the  surface,  but  not  of 
severing  it  from  the  mine.  Taylor  v.  Mostyn,  33  Ch.  Div. 
226;  not  following  Thomeyerqft  v.  Crockett,  16  Sim.  445,  or 
Hood  V.  Easton,  2  Jur.  N.  S.  729,  cases  in  which  neither 
expense  was  allowed. 

In  an  exceptional  case,  a  mortgagee  who  took  possession 
of  a  ship  and  employed  it  in  a  reckless  manner  was  charged 
with  its  value  when  he  took  possession.  Marriott  v.  Anchor 
Beversionary  Co.,  2  GifiC  457 ;  3  D.  F.  &  J.  177. 
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A  bill  of  sale  holder  is  chargeable  with  injury  done  to  the  Grantee  of 
mortgaged  chattels  by  him  in  removing  them  after  seizure,  iiguring 
Johnson  V.  Diprose,  (1893)  1  Q.  B.  512.  «^***«^ 

An  account  against  a  mortgagee  in  possession  may  be  taken 
either  with  or  without  annual  rests. 

Where  no  annual  rests  are  directed,  the  account  is  taken  Acooimt 
as  follows.    All  the  mortgagee's  receipts,  whether  arising  from  ^te  not 
rents,  profits,  or  accidental  payments,  are  set  down  in  one  ^"^®^^*®^' 
column ;  the  interest  due  and  his  costs,  charges,  and  expenses 
are  set  down  in  the  second  column,  and  the  capital  debt  in 
the  third.    The  difference  between  the  aggregate  of  the  first 
column  and  the  aggregate  of  the  second  and  third  columns 
is  the  sum  due  to  or  from  the  mortgagee.     Thompson  y. 
Hudson,  10  Eq.  497 ;  '^Union  Bank  of  London  v.  Ingram,  16 
Ch.  D.  53 ;  OoeBum  v.  Edivards,  18  Oh.  Div.  449. 

Where  the  mortgagee  sells  part  of  the  mortgaged  property 
and  the  purchase-money  is  more  than  sufficient  to  pay  all 
interest  and  costs  due  up  to  the  sale,  the  surplus  must  go  in 
discharge  of  the  principal  Thompson  v.  Hudsany  10  Eq. 
497. 

A  direction  to  take  an  account  with  annual  rests  is  equiva-  Aoooont  with 
lent  to  a  direction  to  charge  the  accounting  party  with 
compound  interest.  If  the  rents  and  profits  of  the  mortgaged 
premises  in  any  year  exceed  the  interest  due  to  the  mortgagee 
in  that  year,  and  the  expenses  incurred  by  him  which  are 
properly  chargeable  in  account  against  income,  the  surplus 
of  such  rents  and  profits  go  in  discharge  of  principal,  and  he 
is  only  credited  with  interest  for  the  following  year  on  the 
balance  of  principal  found  due.  When,  on  making  a  rest,  it 
appears  that  the  mortgage  debt  has  been  fully  paid,  the 
surplus  of  receipts  by  the  mortgagee  becomes  a  debt  due 
from  him  to  the  mortgagor,  carrying  interest  at  4  per  cent. 
Interest  on  the  balance  found  due  from  him  on  making  a 
rest  will,  together  with  the  rents  and  profits  received  during 
the  year,  be  added  to  such  balance  at  the  end  of  the  year, 
and  interest  will  then  be  charged  on  the  aggregate  sum. 
Raphael  v.  Boehm,  11  Ves.  92 ;  13  Ves.  407,  590 ;  Cotham  y. 
West,  Seton,  984, 1620 ;  Heighington  v.  Grant,  5  My.  &  Cr. 
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258;  Eladcford  r.  Daw,  4  Ch.  304,  308 ;  AAmrA  r.  Lard, 
36  Ck  D.  515. 

The  rate  of  interest  will  be  4  per  omt  Qtugrrdl  r.  BeA- 
ford,  1  Hadd  269 ;  WOmrn  r.  Mdealfe,  1  Biu&  530;  HoHock 
T.  Smith,  1  ColL  287;  Montgomery  t.  CaUamd,  14  Sim.  79; 
Ashvciyrih  t.  Lord,  36  Ch.  D.  545. 

Under  special  proyiBions  in  a  decree,  it  was  held  that  sums 
received  by  the  mortgagee  in  respect  of  the  mortgaged 
premises  at  times  intermediate  between  the  dates  of  the 
annual  rests  must  be  applied,  when  they  exceeded  the 
interest,  to  reduce  principal.  Binningion  t.  Harwood,  T.  &  R 
477;  see  Baphad  v.  Boehm,  11  Ves.  92, 102. 

Annual  rests  are  directed  in  an  account  of  occupation  rent, 
as  well  as  in  an  account  of  rents  and  profits.  Donovan  t. 
Frieker,  Jac.  165;  WHson  v.  Metcalfe,  1  Russ.  530. 

Where  annual  rests  are  directed,  they  are  continued  after 

the  judgment  and  until  the  certificate.    Ashworth  y.  Lord,  36 

Ch.  D.  545. 

Animal  rests       Under  the  following  circumstances  the  account  against  a 

iiiieiesffin  "*^  mortgagee  in  possession  is  directed  with  annual  rests : — 

anearwhen        j^  Annual  rests  are  directed  if  no  interest  was  in  arrear 

poMessum  ib 

taken,  when  the  mortgagee  took  possession.    Shephard  t.  Elliot,  4 

Madd.  254 ;  Schdejield  v.  Ingham,  Coop.  P.  C.  477 ;  Finck  v. 
Brown,  3  B.  70 ;  Wilson  t.  Cluer,  3  B.  136  ;  Eorhck  t.  Smiih, 
1  Coll.  287 ;  Nelson  v.  Booth,  3  De  G.  &  Ja  119. 

This  rule  does  not  apply  to  a  mortgagee  who  takes  pos- 
session of  leaseholds  under  a  reasonable  apprehension  that 
they  will  be  forfeited  through  the  mortgagor's  default  Patch 
V.  Wild,  30  B.  99. 

If  interest  was  in  arrear  when  the  mortgagee  took  pos- 
session, he  does  not  become  liable  to  account  with  annual 
rests  from  the  time  when  the  arrear  is  paid  off.  Davis  v.  May, 
19  Ves.  382 ;  G.  Coop.  238 ;  Latter  v.  Dashwood,  6  Sim.  462 ; 
Wilson  V.  auer,  3  B.  136  ;  Scholefield  y.  Loekwood,  (No.  3)  32 
B.  439  ;  CoeJcbum  v.  Edwards,  18  Ch.  Div.  449. 
or  if  rest  is  But  where,  after  the  mortgagee  has  taken  possession,  there 
parties,  IS  a  settlement  of  account  between  him  and  the  mortgagor, 

by  which  it  appears  either  that  no  interest  is  due,  or  that  any 
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interest  due  has  been  satisfied  as  interest  by  being  converted 
into  principal,  snch  settlement  mnst  be  considered  as  a  rest 
made  by  the  parties  themselves,  and  the  mortgagee  continuing 
in  possession  after  the  statement  of  such  an  account  must  be 
treated  as  a  mortgagee  who  takes  possession,  no  interest  being 
in  arrear.  Wil8(m  v.  GlueTy  3  B.  136 ;  GocTcbum  v.  Edwards^ 
18  Oh.  Div.  449,  458,  463. 

2.  A  mortgagee  who  takes  possession  on  the  footing  that  or  if  mort- 
his  mortgage  is  an  absolute  conveyance  is  treated  as  a  mort-  mortgage  as 
gagee  who  took  possession  when  no  interest  was  in  arrear,  and  ^^yeyMice 
must  account  with  annual  rests.    Donovan  v.  Frickery  Jac  165 ; 
JDoaglm  V.  Culverwelly  3  Giff.  251 ;  4  D.  P.  &  J.  20. 

3.  Annual  rests  are  directed  against  a  mortgagee  in  pos- or  from  time 
session  from  the  time  at  which  the  mortgage  debt  was  fully  fjjf^pa^a!  ** 
paid.    WUson  v.  Metealfey  1  Buss.  530 ;  Montgomery  v.  CdUcmdy 

14  Sim.  79 ;  Adiworth  v.  Lord,  36  Ch.  D.  545.    In  Quarrdl  v. 
Beckford  (1  Madd.  269),  simple  interest  only  was  given. 
,   4.  Annual   rests  may  be  directed  against  a  mortgagee  iuorifmort- 
possession,  though   no  arrear  of  interest  was  due  when  he^^^^^^^ 
took  possession,  if   he  sets  up  a  title  as  absolute  owner. 
Incorporated  Society  v.  Biehards,  1  D.  &  War.  258,  334; 
Natumal  Bank  of  Australia  v.  United  Hand-in-Hand  Co.,  4 
App.  Gas.  391,  409. 

The  old  cases  (such  as  Bobinson  v.  Gumming,  2  Atk.  409 ; 
Gotild  V.  Tancred,  2  Atk.  533,  followed  in  Carter  v.  James, 
29  W.  E.  437)  which  directed  annual  rests  whenever  the 
rents  were  largely  in  excess  of  interest  are  no  longer  law. 
See  Nelson  v.  Booffh,  3  De  G.  &  Jo.  119. 


II.  Accounts  in  an  Action  to  recover  Surplus  Proceeds 

OF  Sale. 

The  mortgagor,  in  an  action  to  recover  surplus  proceeds  of 
sale,  is  subject  to  the  same  equitable  terms  as  in  a  redemption 
action. 

Where  the  selling  price  of  property  has  been  increased  by  improve- 
the  mortgagee's  outlay,  the  mortgagor  cannot  recover  the°^®°*"' 
price  without  crediting  the  mortgagee  with  his  outlay,  in  so  far 
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Expenses  of 
carrying  on 
basiness. 


Inyolnntary 
loss. 


Interest  on 
surplus  pro- 
ceeds of  side. 


as  it  has  increased  the  price.  Of  course  the  mortgagee  is  not 
entitled  to  credit  for  more  than  he  has  expended.  Shepard  v. 
Jones,  21  Ch.  Div.  469  ;  Henderson  v.  Astwood,  (1894)  A.  C.  150, 
163. 

Expenditure  incurred  in  making  profits,  which  the  profits 
are  unable  to  meet,  cannot,  in  the  absence  of  special  provisions 
in  the  mortgage,  be  allowed  against  proceeds  of  sale.  But 
where  the  mortgagor  has  covenanted  to  repay  such  expenditure, 
he  cannot  claim  any  part  of  the  sale  moneys  without  providing 
for  what  he  would  have  been  compelled  to  pay  under  the 
covenant    Bompas  v.  King,  33  Ch.  Div.  279. 

The  Conveyancing  Act,  1881,  provides — 

Sect.  21,  (6).  The  mortgagee,  his  executors,  administrators, 
or  assigns  shall  not  be  answerable  for  any  involuntary  loss 
happening  in  or  about  the  exercise  or  execution  of  the  power 
of  sale  conferred  by  this  Act  or  of  any  trust  connected  there- 
with. 

Mortgagees  are  answerable  for  any  loss  occasioned  by  a 
blunder  made  by  their  auctioneer  at  the  sale.  Where  the 
property  is  misdescribed  in  the  particulars,  and  the  purchaser 
is  allowed  compensation,  the  measure  of  liability  to  the  mort- 
gagor is  the  difference  between  the  price  realized,  allowing 
for  the  compensation,  and  the  price  which  would  have  been 
realized  if  there  had  been  no  misdescription.  Wolff  v.  Van^ 
derzee,  17  W.  R  647 ;  Tondin  v.  Luce,  43  Ch.  Div.  191. 

An  agent  of  the  mortgagee,  selling  under  his  power,  is  not 
negligent  in  accepting  a  cheque  in  payment  of  the  deposit ; 
and  the  mortgagee  will  not  be  deprived  of  the  costs  of  a  sale 
which  is  rendered  abortive  by  such  acceptance.  Farrer  v. 
Lacy  Hartland  &  Co.,  26  Ch.  D.  636  ;  31  Ch.  Div.  42. 

A  mortgagee  is  chargeable  with  simple  interest  at  4  per 
cent,  on  surplus  proceeds  of  sale  from  the  completion  of  the 
sale,  and  it  is  immaterial  that  there  was  no  one  to  whom  the 
money  could  then  have  been  paid.  Charles  v.  Jones,  35  Ch. 
D.  544. 

In  In  re  Bell,  (34  Ch.  D.  462)  interest  was  only  given  from 
the  date  of  the  claim.  See  also  Burdich  v.  Oarriek,  6  Ch.  233, 
241 ;  In  re  Sharpe,  (1892)  1  Ch.  154, 169. 
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A  mortgagee  was  not  charged  with  interest  where  he  offered 
to  pay  it  to  the  puisne  incumbrancers,  whose  priority  was  in 
dispute,  if  they  could  agree.  Mathison  v.  ClarJcy  25  L.  J. 
Ch.  29. 


IIL  Accounts  in  the  Case  of  Welsh  Mortgages. 

In  the  case  of  a  Welsh  mortgage,  the  rents  and  profits  are, 
as  a  rule,  taken  in  satisfaction  of  interest;  but  an  account 
will  be  directed  where  they  largely  exceed  what  would  be  a 
reasonable  rate.  Tdlbat  v.  BraddU,  1  Vem.  894 ;  FuUhrope  v. 
Foster,  1  Vem.  476 ;  Alderson  v.  White,  3  Jur.  N.  S.  1316. 


IV.  Accounts  as  against  Unpaid  Vendors  of  Land. 

Where  the  unpaid  vendor  of  land  retains  possession  after 
the  time  fixed  for  completion,  he  is  under  the  same  liability 
to  the  purchaser  as  a  mortgagee  in  possession  would  be  to  his 
mortgagor.    PhilUps  v.  Silvester,  8  Ch.  173. 

Thus,  he  is  liable  to  account  for  rents  and  profits,  including 
an  occupation  rent,  if  he  has  been  in  possession  (a) ;  he  is  liable 
for  deterioration  (h) ;  and,  on  the  other  hand,  he  is  entitled 
to  be  credited  with  proper  expenditure  in  maintaining  the 
property  in  good  condition  (c).  (a)  Sherwin  v.  Shakspear,  5 
D.  M.  &  G.  517 ;  PhiUips  v.  Silvester,  8  Oh.  173 ;  see  Earl  of 
Effnumt  V.  Smith,  6  Ch.  D.  469.  (b)  Foster  v.  Deacon,  3  Madd. 
394 ;  Ferguson  y.  Tadman,  1  Sim.  530 ;  Begen£s  CancU  Go.  y. 
Ware,  23  B.  575,  588 ;  PhiUips  v.  Silvester,  8  Ch.  173 ;  Boyal 
Bristol  Bv/Uding  Society  y.  Bomash,  35  Ch.  D.  390 ;  Clarke  v. 
Bamm,  (1891)  2  Q.  B.  456.  (c)  PhOlips  v.  Silvester,  8  Ch.  173. 

In  Adand  v.  Oaisford,  (2  Madd.  28),  Wilson  y.  Glapham,  (1  Aooonnt  cm 
J.  &  W.  36),  and  Phillips  y.  Silvester,  (8  Ch.  173)  the  account  ^?5^faidt. 
of  rents  and  profits  was  directed  on  the  footing  of  wilful 
default.  In  Sherwin  y.  Shakspear  (5  D.  M.  &  Q.  517)  it  was 
held  (p.  531,  536)  that  a  direction  to  that  effect  would  not  be 
inserted  without  a  special  case  being  made  for  it,  aod  this  yiew 
was  followed  in  Malone  y.  Henshaw  (29  L.  R  Ir.  352).    See  j 

also  Howell  y.  Howell,  2  My.  &  Cr.  478,  in  which  the  Court 
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declined  to  direct  an  account  on  the  footing  of  wilful  default 

as  against  a  purchaser  evicted  by  a  saperior  title.  S 

Occupation         The  unpaid  vendor  in  possession  is  not  liable  for  occupation 
^^^^  rent  in  respect  of  a  business  carried  on  by  him.    LeggoU  v. 

Metropolitan  By.  Co.,  5  Ch.  716. 
Deterioration.     Nor  IS  he  liable  for  deterioration,  if  he  has  oflTered  to  give  up 

possession  and  the  purchaser  has  refused  to  take  it.    Sinks  v. 

Lord  BoJceby,  2  Sw.  222 ;  Minehin  v.  Nance,  4  B.  332;  PhiUips 

V.  Silvester,  8  Ch.  173. 
Interest  on         As  to  the  date  from  which  interest  on  the  purchase-money  is 
^^       to  be  computed,  see  Sh&ncin  v.  Shal^pear,  5  D.  M.  &  G.  517. 
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BiaHT  OF  FOBEGLOSUBE. 

As  Equity  enables  the  mortgagor  to  redeem  in  contradiction 
to  the  terms  of  his  contract  with  the  mortgagee,  so  it  allows 
the  mortgagee,  at  any  time  after  the  mortgagor  has  made 
default  under  his  contract,  to  insist  that  the  mortgagor  shall 
immediately  redeem  or  for  ever  lose  the  right  of  redemption. 

This  right  of  the  mortgagee,  which  is  called  the  right  to  No  foreclosure 
foreclose,  is  correlative  with  the  right  to  redeem  in  equity,  forfeitiiie. 
There  can  be  no  foreclosure  where  there  is  no  forfeiture. 

Therefore,  the  right  to  foreclose  can  only  arise  where 
property  of  the  mortgagor  has  been  regularly  assigned  to  the 
mortgagee,  and  the  mortgagor  has  failed  to  comply  with  the 
conditions  upon  which  it  was  to  be  restored  to  him.  Sampson 
V.  PaUison,  1  Ha.  533 ;  Carter  v.  Wake,  4  Oh.  D.  605. 

It  can  only  arise,  therefore,  where  there  is  either  a  legal  Noforeolosare 

_.  i.i»ii_j  L  ^  case  of 

mortgage  or  an  agreement  for  a  legal  mortgage.     A  mere  mere  oh^ge, 
charge  cannot  give  a  right  to  foreclose.     Temiant  v.  Trenchard, 
4  Ch.  537,  542 ;  Sh^a  v.  Moore,  (1894)  1 1.  E.  158. 

A  conveyance  of  land  to  A.  upon  trust  that  the  same  should 
be  charged  with  the  payment  to  A.  of  1500Z.  does  not  entitle 
A.  to  foreclose.    Sampson  v.  Pattison,  1  Ha.  533. 

There  can  be  no  foreclosure  in  the  case  of  a  pledge.    The  or  pledge, 
right  of  the  pledgor  to  recover  the  property  until  sale  is  a 
legal  right.    Carter  v.  Wake,  4  Ch.  D.  605 ;  In  re  Morritt, 
18  Q.  B.  Div.  222,  234 ;  Fraser  v.  Byas,  13  Mews'  Kep.  452. 

In  the  case  of  a  Welsh  mortgage,  i,e.  a  mortgage  under  or  Welsh 
which  the  lender  goes  into  and  remains  in  possession  until  ^^'^s©* 
by  perception  of  the  rents  and  profits  he  is  fully  paid,  and 
in  which  there  is  no  covenant  to  repay,  the  lender  cannot 
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foredoBe.    ^  The  essence  of  a  Welsh  mortgage  is,  that  there 

is  no  forfeitnre,  the  principal  not  being  payable  at  any  given 

time.**    Langud  y.  Seawen,  1  Yes.  402,  406 ;  Balfe  y.  Lard,  2 

D.  &  War.  480. 

Where  there  is  a  covenant  to  pay  the  sum  borrowed  on 

demand,  there  may  be  forfeiture,  and  therefore  foreclosure. 

Balfe  V.  Lord,  2  D.  &  War.  380;  see,  however,  Teulon  y. 

CurHs,  You.  610 ;  OVonneU  v.  Cummins,  2  Ir.  Eq.  251. 
or  moftgBge        A  mortgage  by  way  of  trust  for  sale  does  not  give  the 
trust  for  8al&  mortgagee  the  right  to  foreclose.    Kirhwood  y.  Thompson,  2  H. 

&  U.  392 ;  Locking  y.  Parker,  8  Ch.  30 ;  SetoeUzer  y.  Mayhew, 

31  B.  37. 

But  if  the  mortgagor  briugs  an  action  for  redemption,  which 

is  dismissed,  he  is  foreclosed.    In  re  Alison,  11  Ch.  DiY.  284^ 

293. 
LandTiaiufer     Sect.  26  of  the  Land  Transfer  Act,  1875  (38  &  39  Yict  a 
8. 26.      '      87),  enables  the  registered  proprietor  of  a  registered  charge 

under  the  Act  to  enforce  a  foreclosure  or  sale  of  the  laud 

charged. 
OontzBctto         A  contract  to  execute  a  legal  mortgage  giYCS  the  parties 
^^^^J^  to  it  the  same  remedies  in  equity  as  if  a  legal  mortgage  had 

been  executed. 

Therefore,  where  there  is  an  equitable  mortgage  by  deposit 

of  title  deeds  coupled  with  an  agreement  to  execute  a  legal 

mortgage,  the  mortgagee  may  foreclose.    Moore  y.  Perry,  1 

Jur.  N.  S.  126;  MaUhews  y.   Goodday,  31  L.  J.  CL  282; 

Underwood  y.  Joyce,  7  Jur.  N.  S.  566 ;  Yeatman  y.  Bead,  36 

L.  J.  Ch.  136 ;  Marshall  y.  ShrevoAwy,  10  Ch.  250 ;    York 

Union  Banking  Co.  y.  Ariley,  11  Ch.  D.  205. 
He  is  also  entitled  to  a  sale,  now  by  virtue  of  the  Con- 

Yeyancing  Act,  1881,  sect.  25,  and  formerly  by  Yirtue  of  the 

Chancery  Procedure  Act,  1852,  sect  48.     York  Union  Banking 

Co.  Y.  AHley,  11  Ch.  D.  205. 
DepoBitof  Whether  a  deposit   of    title-deeds  as  security  without  a 

written  agreement  to  giYe  a  mortgage  entitles  the  holder  to 

foreclosure  is  doubtful. 

Such  a  deposit,  as  constituting  a  charge,  would  entitle  the 

depositee  to  realize  the  amount  of  bis  debt  by  sale  or  mortgage 
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of  the  property,  the  title-deeds  of  which  are  deposited ;  and 
this  relief  has  accordingly  been  often  given.  Pain  v.  Smith, 
2  M.  &  E.  417 ;  Brocklekurst  v.  Jessop,  7  Sim.  438  ;  Tipping  v. 
Power,  1  Ha-  405,  410 ;  TucJcley  v.  Thompson,  1  J.  &  H.  126 ; 
MaUhews  v.  Ooodday,  31  L.  J.  Ch.  282. 

It  is  not  stated  whether  the  deposit  in  Parker  v.  Housefield 
(2  M.  &  K.  419)  or  NewUm  v.  AUous  (cit.  2  M.  &  K.  421)  was 
accompanied  by  an  agreement  to  execute  a  legal  mortgage. 

In  Pryce  v.  Bury  (16  Eq.  153  n.)  the  deposit  was  accompanied 
by  an  agreement  to  make  a  formal  surrender  of  the  copyholds 
charged.    See  the  report  of  the  case  in  23  L.  J.  Ch.  676. 

The  case  has,  however,  been  treated  as  an  authority  for  hold- 
ing that  a  deposit  of  title-deeds  without  more  entitles  the 
holder  to  foreclosure.  Sankble  v.  Wilson,  5  N.  R  395 ;  James  v. 
Jam^,  16  Eq.  153 ;  Backhouse  v.  Charlton,  8  Ch.  D.  444. 

It  can  only  entitle  the  holder  to  foreclosure  on  the  ground 
that  the  deposit  by  itself  implies  a  contract  to  execute  a  legal 
mortgage,  as  to  which  see  p.  16. 

In  Jones  v.  Bailey,  17  B.  582,  and  Messer  v.  Boyle,  21  B.  569,  JudKincnt 
a  judgment  creditor  was  held  entitled  to  foreclose.      See, 
however,  Kennard  v.  Futvoye,  29  L.  J.  Ch.  557. 

A  receipt  signed  by  A.  for  money  lent  by  B.,  by  which  he 
gives  B.  as  security  a  contingent  reversionary  interest  in  land, 
entitles  B.  to  foreclose.     Hugill  v.  Wilkinson,  38  Ch.  D.  480. 

The  right  to  foreclose  does  not  depend  upon  the  nature  of  Mortgageo 
the  property  mortgaged.  may  forecloic 

Where,  in  pursuance  of  an  agreement  to  deposit  with  A. 
railway  debenture  stock  and  shares  as  security,  the  stock  and 
shares  have  been  transferred  into  the  names  of  trustees  for  A. 
and  the  certificates  are  held  by  A.,  A.  is  entitled  to  foreclose. 
General  Credit  Co.  v.  Olegg,  22  Ch.  D.  549,  553. 

A  mortgagee  of  chattels  (a),  of  cash  in  court  (h),  of  a 
present  (c)  or  reversionary  {d)  interest  in  consols,  of  a 
pension  (a),  or  of  a  share  in  a  partnership  (/),  is  entitled  to 
foreclose,  (a)  Kemp  v.  WestbrooTc,  1  Ves.  S.  278 ;  Belt,  14& ; 
Seton,  1662 ;  Chisholm  v.  Ferguson,  Seton,  1661.  (b)  (c)  Book 
ing  V.  Bendell,  Seton,  1659 ;  Piper  v.  Coke,  Seton,  1659 ;  Risea 
Coal  Co.  V.  Lloyd,  Seton,  1G59.     {d)  Slade  v.  Bigg,  3  Ha.  35"; 

z 
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Wayne  v.  EanJiam,  9  Ha.  62,    (e)  James  v.  Ellis,  19  W.  E.  319 ; 

Seton,  1661.    (/)  Bedmayne  v.  Forster,  L.  E.  2  Eq.  467. 
Uncalled  A  debenture  of  a  limited  company  charging  all  the  property 

capital.  ^£  ^j^^  company  both  present  and  future,  including  its  uncalled 

capital,  gives  the  registered  holder  the  right  to  foreclose  the 

uncalled  capital  as  well  as  the  other  property  comprised  in 

the  security.    Sadler  v.  Worley,  (1894)  2  Ch.  170 ;  Oldrey  v. 

Union  Works,  (1895)  W.  N.  77 ;  see  Halifax  Banking  Co.  y. 

Badcliffe,  (1895)  W.  N.  63. 
Legal  estate        The  mortgagee  of   an  equitable  interest   in  property  is 
^^tanding.    entitled  to  foreclose  the  equity  of  redemption,  leaving  the 

legal  title  in  a  third  party. 
Thus,  a  second   mortgagee  can  foreclose  the  mortgagor 

although  he  does  not  redeem  the  first  mortgagee.    Slade  v. 

Bigg,  1  Ha.  35,  38. 
Wlio  may  not      Where  a  married  woman  mortgaged  her  contingent  rever- 
be  forec  oeed.  gj^j^j^  share  in  a  trust  fund  to  secure  her  husband's  debt,  it 

was  held,  upon  the  language  of  the  deed,  that  the  mortgagee 
was  only  entitled  to  receive  and  pay  himself  out  of  the  share 
when  it  fell  into  possession,  and  not  to  a  decree  for  foreclosure 
or  sale.    Stamford  Banking  Co,  v.  Ball,  4  D.  F.  &  J.  310. 

The  Grown  cannot  be  foreclosed.    Hancock  v.  A-O.,  33  L.  J. 
Ch.  661 ;  BartleU  v.  Bees,  12  Eq.  395. 

A  tenant  for  life  redeeming  a  charge  on  the  inheritance 
cannot  compel  the  remainderman  to  redeem  him  or  be  fore- 
closed.   Chappell  V.  Bees,  1  De  G.  M.  &  G.  393;   BUey  v. 
Croydon,  2  Dr.  &  Sm.  293. 
When  Where  there  is  a  proviso  for  redemption  on   payment  of 

may  fo^loee.  P^iiicipal  and  interest  at  a  distant  date,  the  mortgagee  cannot 
foreclose  until  after  that  date.  **  By  a  bill  to  foreclose  a  man, 
you  shall  only  bar  him  of  his  equitable  title,  when  the  estate 
in  law  is  become  forfeited."  Bonham  v.  Newcomb,  1  Vem. 
232;  2  Vent  364. 
Interest  in  Where  there  is  a  proviso  for  redemption  on  payment  of  the 

default.  principal  money  at  a  distant  date,  with  interest  thereon  half- 

yearly  in  the  mean  time,  the  mortgagee  can  foreclose,  although 
the  date  has  not  arrived,  if  de&ult  has  been  made  in  payment 
of  the  interest.     Oladwyn  v.  Hitchnan,  2  Vem.   135;  Ex 
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parte  BignoU^  3  Deac.  151,  3  M.  &  A.  477;  Burrowes  v. 
MoUoy,  2  J.  &  Lat.  521,  526 ;  Edwards  v.  Martin^  25  L.  J.  Ch. 
284 ;  see  In  re  Turner,  43  W.  R  153,  where  it  was  held,  as  a 
matter  of  construction,  that  the  mortgagor  could  redeem  on 
payment  of  the  accumulated  interest,  although  there  was  a 
covenant  to  pay  it  half-yearly. 

Where  an  agreement  for  a  mortgage  contains  a  stipulation 
by  the  mortgagee  not  to  call  in  the  principal  till  a  distant 
date,  the  Court,  in  settling  the  form  of  the  mortgage,  will 
make  the  postponement  conditional  on  punctual  payment  of 
interest    Seaton  v.  Twyford^  11  Eq.  591. 

Where  the  debentures  of  a  limited  company  contain  a  Debentures 
covenant  for  payment  of  the  principal  moneys  at  a  distant  JJ!^]|2ed  on 
date,  and  the  company  is  ordered  to  be  wound  up  before  that  w»nding-up. 
date,  the    debenture-holders    are    entitled  to    realize    their 
security  upon  the  winding-up,  and  the  realization  will  be  for 
the  full  amount  of  the  principal  moneys,  as  if  they  had 
become  due  at  the  commencement  of  the  winding-up.     In  re 
Panama  Royal  Mail  Co,,  5  Ch.  318 ;  Hodson  v.  Tea  Co.,  14  Ch. 
D.  859 ;  Wallace  v.  Universal  Automatic  Machines  Co.,  (1894) 
2  Ch.  547. 

As  to  the  construction  of  a  proviso  in  a  debenture  making 
the  principal  immediately  payable  ^*if  the  company  com- 
mences to  be  wound  up  otherwise  than  for  the  purpose  of 
reorganization  or  reconstruction,"  see  Hooper  v.  Western 
Counties  Teleplume  Co.,  68  L.  T.  78. 

Where  it  is  desired  that  the  mortgage  shall  remain  for  a  Coniraci  not 
term  of  years,  it  is  usual  to  insert  a  covenant  for  payment  of  pu^off 
the  principal  money  with  interest  at  the  expiration  of  six  P'^"*®^^**' 
months  from  the  date  of  the  mortgage,  and  to  add  a  proviso 
that  the  mortgagee  shall  not  call  in,  or  the  mortgagor  pay  off 
the  principal  moneys  for  a  prescribed  time. 

The  proviso  deferring  the  mortgagee's  right  to  call  in  the 
principal  money  is  generally  made  conditional  on  punctual 
payment  of  interest 

This  proviso  ceases  to  be  operative  if  interest  is  in  arrear, 
and  the  mortgagee,  by  subsequently  accepting  the  interest  in  ^ 

arrear  from  the  mortgagor,  does  not  thereby  waive  his  right  to 
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call  in  the  principal.  Stanhope  y.  M(mner8,  2  Ed.  197 ;  In  re 
Taafe's  Estate,  14  Jr.  Ch.  347 ;  Keene  t.  Btscoe,  8  Oh.  D.  201 ; 
not  following  LoMgridge  y.  Payne,  2  J.  &  H.  423. 

Where  the  proviso  is  simply  that,  notwithstanding  anything 
contained  in  the  mortgage  deed,  the  principal  sum  shall  not  be 
called  in  during  the  mortgagor's  life,  the  mortgagee  cannot 
foreclose  though  default  has  been  made  in  payment  of  interest 
under  the  mortgage.    Burrowea  y.  Molloy,  2  J.  &  Lat  521. 

A  mortgagee  who  has  covenanted  not  to  realize  his  security 
for  a  specific  time  cannot,  by  buying  up  another  incumbrance 
on  the  mortgaged  property  or  by  making  advances  which  give 
him  a  lien  on  it,  acquire  a  right  to  foreclose  within  that  time. 
Bamsbottom  v.  Wallis,  5  L.  J.  N.  S.  Ch.  92 ;  Burrowes  v.  MoUoy, 
2  J.  &  Lat.  521. 

Where  a  first  mortgage  of  property  contained  a  covenant  by 
the  mortgagee  not  to  take  proceedings  for  recovery  of  the 
principal  sum  without  giving  six  months'  notice  to  the  mort- 
gagor, and  a  second  mortgage  of  the  same  property  made  to  a 
transferee  of  the  first  mortgage  provided  that  the  mortgaged 
premises  should  not  be  redeemed  except  on  payment  of  the 
sums  due  under  both  mortgages,  it  was  held  that  the  mort- 
gagee could  bring  an  action  to  foreclose  both  mortgages  with- 
out giving  notice.  Haywood  v.  Qregg,  24  W.  E.  157,  dis- 
tinguishing Burrowes  v.  Molloyy  supra. 
Ko  time  Where  no  time  is  limited  for  repayment  of  the  debt,  as  in 

repayment,  the  case  of  a  mortgage  by  deposit  of  title-deeds,  the  mortgagee 
may  take  proceedings  to  enforce  his  security  at  any  time  after 
its  creation  upon  giving  reasonable  notice  to  the  mortgagor  of 
his  intention  to  do  so.  Fitzgerald's  Trustee  v.  Mellersh,  (1892) 
1  Ch.  385. 
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CHAPTER  XXXV. 

JUDICIAL  SALE. 

A.    Sale  undeb  the  Genebal  Jubisdiction. 

The  owner  of  an  equitable  charge  or  lien  on  property  as  a  Equitable 
security  for  money  which  is  due  and  payable  has  the  right  g^^'^^^^®° 
to  a  judicial  sale  of  the  property  in  order  to  satisfy  the  charge  ^l®- 
or  lien.    Neate  v.  Duke  of  Marlborough,  3  My.  &  Cr.  407,  417 ; 
Sampson  v.  Pattison,  1  Ha.  533 ;  Tennant  v.  Trenchard,  4  Ch. 
537,  542 ;  In  re  Owen,  (1894)  3  Oh.  220 ;  Marshall  v.  South 
Staffordshire  Tramtvays  Co.,  (1895)  2  Ch.  36,  50. 

This  principle  extends  to  equitable  liens  which  arise,  not  Trustee's 
by  express  contract  between  the  parties,  but  by  implication,  Ci^emnity. 
e.g,  the  lien  of  a  trustee  arising  from  his  right  to  indemnity. 
In  re  Pumfrey,  22  Ch.  D.  255. 

An  equitable  incumbrancer  by  deposit  of  title-deeds,  where  Deposit  of 
there  is  no  memorandum  giving  the  right  to  call  for  a  legal  ^urtt^^' " 
mortgage,  comes  within  this  principle.     Tuckley  v.  Thompson, 
IJ.  &  H.  126 ;  Oreen  v.  Biggs,  52  L.  T.  680 ;  Seton,  1699. 

And  even  where  there  is  such  a  memorandum,  it  has  been 
held  that  the  incumbrancer  may  rest  upon  his  charge  and 
obtain  a  sale.  Matthews  y.  Ooodday,  31  L.  J.  Ch.  282.  See, 
however.  Cox  v.  Toole,  20  B.  145 ;  London  Monetary  Advance 
Co.  V.  Brown,  13  W.  B.  490 ;  Pryce  v.  Bury,  16  Eq.  153  n. 

The  right  to  a  sale  does  not  extend  to  property,  or  what  Pablic 
is  called  an  undertaking,  which  has  been  acquired  under  cannot  be  sold, 
statutory  powers  for  public  purposes,  if  those  purposes  will 
be  defeated  or,  at  all  events,  seriously  affected  by  a  judicial 
sale.  Potts  V.  WartvicJc  c6  Birmingham  Canal  Co.,  Kay,  142  ; 
Gardner  v.  L.  C.  &  D.  By.  Co.,  L.  E.  2  Ch.  201 ;  In  re  Heme 
Bay  Waterworks  Co.,  10  Ch.  D.  42 ;  Blaker  v.  Herts  &  Essett 
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Waiencarhs  Co.,  41  Ch.  D.  399 ;  ManhaU  y.  SaiUh  Staffordshire 
TraiMcays  Co.,  (1895)  2  Ch.  36, 

Debenture-holders  of    railway  oompanies  (a),  waterworks 

companies  under  the  Gras  and  Water  Works  Facilities  Act, 

1870  Q)\  and  tramway  companies  nnder  the  Tramways  Act» 

1870  {c),  are  not  entitled  to  a  sale  of   the  undertaking. 

(a)  Gardner  v.  L,  C  dt  D.  By.  Co.,  supra,    (b)  Blaker  y.  Herts 

d  Essex  Waterworks  Co.,  supra,   (e)  Marshall  y.  South  Stafford- 

shire  Tramivays  Co.,  supra  ;  overruling  BartleU  y.  West  Metro^ 

poliian  Tramways  Co.,  (1893)  3  Ch.  437 ;  (1894)  2  Ch.  286. 

Vendot^B  lien      The  lien  of  an  unpaid  yendor  of  land  may  be  enforced  by 

^    "  sale  (a),  but  not  by  foreclosure  (b).    (a)  Maekreth  y.  Symmons, 

15  Tes.  329 ;  Seton,  1706 ;  WestmacoU  v.  Bdbins,  4  D.  F.  J. 
390,  396 ;  Swainston  v.  Clay,  3  D.  J.  &  S.  559,  569  ;  (b)  Munns 
V.  Ide  of  Wight  By.  Co.,  5  Ch.  414. 

A  sale  will  not  be  ordered  except  after  a  judgment  declaring 

the  amount  of  the  lien  made  in  the  preseuce  of  all  persons 

claiming    subsequent  charges  or  entitled    to  the  ultimate 

equity  of  redemption.    A.-G.  y.  Sittin^f^oume  By.  Co.,  L.  B. 

1  Eq.  636. 

Saieasagauiflt     An  order  for  sale  may  be  made  even  when  the  purchaser 

SmpftDv.        ^^  *  railway  company,  and  the  land  will  be  sold  free  from  all 

claims  on  the  part  of  the  company,  and  of  the  public  as 

claiming  through  the  company.     Wing  y.  Tottenham  By.  Co., 

L.  R.  3  Ch.  740  ;  Munns  y.  Isle  of  Wight  By.  Co.,  5  Ch,  414. 

Unpaid  Au  unpaid  yendor  of  land  is  entitled  to  two  remedies.    His 

oDtitledto      right  to  a  sale  arises  from  his  equitable  lien,  which  pre- 

reBcission.       gupposes  a  subsisting  contract.     He  is  also  entitled,  if  unpaid^ 

to  rescind  the  contract  and  recover  possession  of  the  land. 

Lysaght  y.  Edwards,  2  Ch.  D.  499,  506. 

A  yendor  may  apply  for  rescission  in  an  action  in  which 
judgment  has  been  giyen  for  specific  performance  (a),  although 
the  judgment  declares  that  the  vendor  lias  a  lien,  and  gives 
him  liberty  to  apply  to  enforce  it  (&).     (a)  Foligno  v.  Martin^ 

16  B.  586 ;  Heniy  v.  Schroder,  12  Ch.  D.  666.     {I)  Bahei-  v. 
Williams,  62  L.  J.  Ch.  615. 

Where  the  unpaid  yendor  of  land  to  a  railway  company 
is  seeking,  not  to  rescind  the  contract,  but  to  enforce  bis  lien 
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by  sale,  an  iDJunction  will  not  be  granted  to  restrain  the 
company  from  running  trains  over  the  land  until  sale.  Pell 
V.  Northampton  &  Banbury  Junction  By,  Co.y  L.  E.  2  Oh.  100  ; 
Munns  v.  Me  of  Wight  By.  Co.,  5  Ch.  414 ;  Lyoett  v.  Stafford 
&  Uttoaseter  By.  Co.,  13  Eq.  261 ;  Latimer  v.  Ayleshwry  db  Buck- 
ingham By,  Co.,  9  Ch.  Div.  385. 

Where  an  unpaid  \endor  of  land  to  a  railway  company 
seeks  to  enforce  his  lien,  and  a  sale  would  be  abortive,  he 
may  have  recourse  to  the  alternative  remedy  of  rescission. 
An  order  will  then  be  made  for  putting  him  in  possession, 
and  an  injunction  granted  restraining  the  company  from 
running  trains  over  the  land.  Williams  v.  Aylesbv/ry  dt  Buck' 
ingham  By.  Co.,  28  L.  T.  547,  893 ;  21  W.  E.  819 ;  Seton, 
1902;  Allgood  v.  Merrybent  &  Darlington  By.  Co,,  33  Ch. 
D.  571. 

Where  an  unpaid  vendor  seeks  to  recover  possession,  a 
tenant  under  the  purchaser  is  a  proper  party  to  the  suit. 
Bishop  of  Winchester  v.  Mid-Hants  By.  Co.,  5  Eq.  17. 

Where  a  rent-charcre  created  for  valuable  consideration  falls  Bent-diarge 

,  created  for 

into  arrear,  and  cannot  be  recovered  by  the  exercise  of  the  value, 
powers  of  diatress  and  entry,  the  Ooort  has  jorisdiction  to 
raise  the  arrears  by  a  sale  or  mortgage  of  the  corpus  of  the 
estate,  whether  the  corpus  or  merely  the  annual  income  is 
charged.  Cupit  v.  Jackson,  13  Pri.  721 ;  White  v.  James,  26  B. 
191 ;  Seton,  1759 ;  Hail  v.  Hurt,  2  J.  &  H.  76 ;  Eorton  v. 
HaU,  17  Eq.  437;  Dawson  v.  Bobins,  2  C.  P.  D.  38,  42; 
Scottish  Widows*  Fund  v.  Craig,  20  Ch.  D.  208 ;  Hambro  v. 
Hambro,  (1894)  2  Ch.  564. 

Different  considerations  apply  to  rent-charges  created  by  Rent-charges 
will.     Where  a  rent-charge  charged  by  will  upon  the  corpus  will.^ 
of  real  estate  is  in  arrear,  the  Court  has  power  to  order  the 
arrears  to  be  raised  by  sale  or  mortgage  of  the  estate,  but  the 
making  of  such  an  order  is  a  matter,  not  of  course,  but  of 
discretion.    In  re  Tucker,  (1893)  2  Ch.  323. 

It  is  a  question  of  the  testator's  intention.  The  fact  that 
the  real  estate  charged  was  devised,  subject  to  the  charge,  in 
strict  settlement  has  been  held  a  ground  for  not  raising  the  j 

arrears  by  sale  or  mortgage  of  the  corpus  until  there  should 


344  JUDICIAL  SALE. 

be  a  tenant  in  fee.  Graves  y.  HiekSf  11  Sim.  536,  551 ;  Taylor 
Y.  Taylor,  17  Eq.  324;  as  explained  in  Harton  y.  HaU,  17 
Eq.  437. 

Bnt  if  the  testator  intended  the  charge  to  be  a  cha^e  on 
the  corpnSy  it  does  not  seem  that  his  disposition  of  the  estate 
snbject  to  the  charge  can  have  been  intended  to  affect  the 
rights  of  the  person  entitled  to  the  charge.  Arrears,  therefore, 
have  been  directed  in  several  cases  to  be  raised  out  of  the 
corpns  of  settled  estates.  Picard  y.  Mitchdly  14  B.  103 ;  In  re 
Tucker,  (1893)  2  Ch.  323. 

The  necessity  of  applying  to  the  Conrt  is  superseded  in  tho 
case  of  instruments  coming  into  operation  after  the  31st  of 
December,  1881,  by  sect  44  of  the  Conveyancing  Act,  1881. 
See  p.  194. 

B.    Sale  under  the  Judomemts  Act,  1864. 

27  ft  28  The  Judgments  Act,  1864  (27  &  28  Vict.  c.  112),  provides 

g.  4.  '  '  (sect.  4)  that  every  creditor,  to  whom  any  land  of  his  debtor 
shall  have  been  actually  delivered  in  execution  by  virtue  of 
any  judgment,  statute,  or  recognizance,  and  whose  writ  or 
other  process  of  execution  shall  be  duly  registered,  shall  be 
entitled  forthwith  or  at  any  time  afterwards,  while  the  registry 
of  such  writ  or  process  shall  continue  in  force,  to  obtain  from 
the  Court  of  Chancery  upon  petition  in  a  summary  way  an 
order  for  the  sale  of  his  debtor's  interest  in  such  land,  and 
every  such  petition  may  be  served  upon  the  debtor  only. 

Order  LV.  Order  LV.,  rule  9  B,  provides  that  the  application  of  the 

judgment  creditor  should  be  made  by  originating  summons. 

As  to  costs,  where  the  application  is  made  by  petition,  see 
In  re  Martin  &  Varlmo,  (1894)  W.  N.  223 ;  43  W.  R  247. 

8. 5.  Other  judgment  creditors  who  have  charges  are  bound  by 

service  of  notice  of  the  order  for  sale,  and  the  proceeds  of 
sale  are  to  be  distributed  among  the  persons  entitled  according 
to  their  priorities  (sect.  5). 

The  Court  has  jurisdiction  to  dispense  with  inquiries  under 
this  section.    In  re  Bithray,  59  L.  J.  Ch.  66. 

a  6.  AH  persons  claiming  under  the  debtor  after  delivery  of  the 

land  in  execution  are  bound  by  the  order  for  sale  (sect.  6). 
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As  to  the  form  of  the  order  for  sale,  see  In  re  Cooper,  37  W.  Form  of 
K  330 ;  In  re  Holder,  W.  N.  1890,  55 ;  Seton,  1714-  ''^''^ 

Begistration  must  now  be  effected  under  the  Lands  Charges  Registration. 
Begistration  and  Searches  Act,  1888  (51  &  52  Yict.  c.  51), 
sect.  5. 

The  effect  of  these  sections  is  to  nullify  the  proviso  in  the 
Judgments  Act,  1838  (1  &  2  Vict.  c.  110),  s.  13,  which  prevents 
a  judgment  creditor  from  enforcing  his  charge  in  equity  until 
after  the  expiration  of  one  year  from  the  time  of  entering  up 
the  judgment. 

C.  Sale  under  the  Conveyancing  Act. 

The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  enacts —  Conveyancing 
Sect.  25,  (1).  Any  person  entitled  to  redeem  mortgaged 
property  may  have  a  judgment  or  order  for  sale  instead  of 
for  redemption  in  an  action  brought  by  him  either  for  redemp- 
tion alone,  or  for  sale  alone,  or  for  sale  or  redemption,  in  the 
alternative. 

(2)  In  any  action,  whether  for  foreclosure,  or  for  redemp- 
tion, or  for  sale,  or  for  the  raising  and  payment  in  any  manner 
of  mortgage  money,  the  Court,  on  the  request  of  the  mort- 
gagee, or  of  any  person  interested  either  in  the  mortgage 
money  or  in  the  right  of  redemption,  and  notwithstanding  the 
dissent  of  any  other  person,  and  notwithstanding  that  the 
mortgagee  or  any  person  so  interested  does  not  appear  in 
the  action,  and  without  allowing  any  time  for  redemption  or 
for  payment  of  any  mortgage  money,  may,  if  it  thinks  fit, 
direct  a  sale  of  the  mortgaged  property  on  such  terms  as  it 
thinks  fit,  including,  if  it  thinks  fit,  the  deposit  in  Court  of  a 
reasonable  sum  fixed  by  the  Court  to  meet  the  expenses  of 
sale  and  to  secure  performance  of  the  terms. 

(3)  But  in  an  action  brought  by  a  person  interested  in  the 
right  of  redemption  and  seeking  a  sale,  the  Court  may,  on  the 
application  of  any  defendant,  direct  the  plaintiff  to  give  such 
security  for  costs  as  the  Court  thinks  fit,  and  may  give  the 
conduct  of  the  sale  to  any  defendant^  and  may  give  such 
directions  as  it  thinks  fit  respecting  the  costs  of  the  defendants 
or  any  of  them. 
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(4)  In  any  case  within  this  section  the  Court  may,  if  it 
thinks  fit,  direct  a  sale  without  preyiously  determining  the 
priorities  of  incumbrancers. 

Order  LI.,  rule  1  A.,  enables  the  Court  or  a  judge  to 
authorize  a  sale  to  be  carried  out  either  by  laying  proposals 
before  the  judge  in  chambers  for  his  sanction,  or  by  proceedings 
altogether  out  of  Court. 

As  to  what  are  proceedings  altogether  out  of  Court,  see 
Cumberland  Union  Banking  Co.  v.  Maryport  Iron  cfe  Steel  Co.^ 
(1892)  1  Ch.  92. 

Order  LI.,  rule  1  B.,  provides — 

In  debenture-holders'  actions,  where  the  debenture-holders 
are  entitled  to  a  charge  by  virtue  of  the  debentures  or  of  a 
trust  deed  or  otherwise,  and  the  plaintiff  is  suing  on  behalf 
of  himself  and  other  debenture-holders,  and  where  the  judge 
in  person  is  of  opinion  that  there  must  eventually  be  a  sale, 
he  may  in  his  discretion  direct  a  sale  before  judgment,  and 
also  after  judgment,  before  all  the  persons  interested  are  ascer* 
tained,  whether  served  or  not. 

This  order  does  not  apply  where  the  plaintiff  is  the  only 
holder  of  an  issue  of  debentures.  FarTcineon  v.  Wainwrigktf  64 
L.  J.  Ch.  493. 

The  Conveyancing  Act  covers  the  case  where  the  property 
to  be  sold  is  only  an  equity  of  redemption.  Cripps  v.  Wood, 
51  L.  J.  Ch.  584. 

An  order  for  sale  may  be  made  on  an  interlocutory  applica- 
tion (a),  or  after  the  decree  for  foreclosure  has  been  passed 
and  entered,  and  before  it  has  become  absolute  (&).  (a)  Woolley 
V.  Colmany  21  Ch.  D.  169;  (b)  Union  Bank  of  London  v. 
Ingram^  20  Ch.  Div.  463. 

Except  where  the  security  is  insufBcient,  an  order  will  not 
be  made  for  sale  immediately  after  the  certificate,  but  the 
mortgagor  will  be  allowed  three  months  to  redeem.  Oldham 
v.  Stringer,  51  L.  T.  895  ;  Green  v.  Biggs,  52  L.  T.  680. 

When  the  plaintiff  in  a  foreclosure  action  asks  for  a  sale 
and  no  defence  is  made,  an  account  will  be  taken  of  what  is 
due  to  the  plaintiff  on  his  security,  and  on  the  amount  being 
certified  a  sale  will  be  ordered  of  so  much  of  the  property 
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as  will  satisfy  the  plaintifiTs  security.     Wade  y.  WilsoUy  22  Ch. 
D.  235. 

A  sale  will  not  be  ordered,  as  against  a  first  mortgagee  when  sale 
seeking  to  foreclose,  where  the  security  is  insufBcient  (a),  or  Magainstfirst 
wliere  the  property  mortgaged  is  in  various  places  and  cannot  mortgagee. 
be  sold  in  one  lot  (6).     {a)  Merchant  Banking  Co,  of  London  v. 
London  and  Hanseatie  Banh,  55  L.  J.  Oh.  479.     (6)  Provident 
Olerhs  Association  v.  Lewis^  62  L.  J.  Ch.  89 ;  but  see  Norman 
V.  Beaumont,  (1893)  W.  N.  45. 

The  Court  will  not  order  a  sale  at  the  instance  of  the  mort- 
gagee where  the  mortgagor  has  no  notice  that  the  mortgagee 
intends  to  ask  for  a  sale.  South-  Western  District  Bank  v.  Turner, 
31  W.  R.  113. 

The  mortgagor  is  interested  to  obtain  the  best  price.    If  Conduct  of 
the  property  is  likely  to  fetch  more  than  the  amount  secured,  mort^gor. 
the  conduct  of  the  sale  will  be  given  to  him.     Woolley  v. 
Cdm^xn,  21  Ch.  D.  169 ;  Bavies  v.   Wright,  32  Ch.  D.  220 ; 
see,  however,  Christy  v.  Van  Tromp,  W.  N.,  1886,  111. 

Where  the  conduct  of  the  sale  is  given  to  the  mortgagor,  Beserve  price. 
a  reserve  price  will  be  fixed  sufiScient  to  cover  what  is  due 
to  the  mortgagee  for  principal,  interest,  and  costs.     Woolley  v. 
Colman,  21  Ch.  D.  169 ;  Brewer  v.  Square,  (1892)  2  Ch.  111. 

The  mortgagor  will  also  be  required  as  a  rule  to  deposit  a 
sum  in  Court  to  abide  any  order  of  the  Court  as  to  costs. 
Cases  supra. 

The  sale  may  be  made  oat  of  Court,  but  the  purchase-  sales  out  of 
money  must  be  paid  into  Court.     Woolley  v.  Colman,  21  Ch.  *^"'** 
D.  169 ;  Dames  v.  Wright,  32  Ch.  D.  220 ;  Bremr  v.  Square, 
(1892)  2  CL  111. 

Leave  has  been  given  to  a  mortgagor  to  sell  out  of  Court 
within  a  limited  time,  although  the  mortgagee  has  given 
notice  requiring  him  to  pay  and  the  time  limited  by  the 
notice  has  expired.     Brewer  v.  Square,  (1892)  2  Ch.  111. 

On  a  sale  by  mortgagees  imder  the  direction  of  the  Court 
in  a  foreclosure  action,  the  mortgagees  are  ordinary  vendors 
and  are  not  liable  for  the  acts  of  other  parties  to  the  action. 
Union  Bank  v.  Munster,  37  Ch.  D.  51. 

If  any  of  the  cestuis  que  trust  object,  a  trustee  of  an  estate, 
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though  also  a  mortgagee,  will  not  be  allowed  to  bid  at  a  sale 
of  the  estate  directed  by  the  Court.  Tennant  v.  Trenchard^  4 
Ch.  537,  545. 

The  Conveyancing  Act,  1881,  enacts — 
Gooveyanciog     Sect.  70,  (1).  An  order  of  the  Court  under  any  statutory  or 
g,  70,  (1).'      other  jurisdiction  shall  not,  as  against  a  purchaser,  be  invali- 
dated on  the  ground  of  want  of  jurisdiction,  or  of  want  of  any 
concurrence,  consent,  notice,  or  service,  whether  the  purchaser 
has  notice  of  any  such  want  or  not. 

The  section  makes  an  order  for  sale  by  a  Court  of  competent 
jurisdiction  binding,  and  no  objection  can  be  taken  to  it 
thereafter  as  against  a  purchaser  by  reason  of  non-concurrence, 
want  of  notice,  or  want  of  consent.  In  re  HaJl  Barege  GotUracty 
21  Ch.  Div.  41 ;  Moatyn  v.  Moatyn,  (1893)  3  Ch.  376. 

This  section  applies  although  the  order  appears  on  the  face 
of  it  to  be  irregular.  In  re  Hall  Dare's  Contract,  21  Ch.  Div. 
41. 
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CHAPTER  XXXVI. 

BESTBAINING   THE  MOBTGAGEE   FBOM   ENFOBGING  HIS 

BEMEDIES. 

The  mortgagee  may  be  redtrained,  either  temporarily  or 
permanently,  from  enforcing  all  or  some  of  his  remedies 
against  the  mortgagor  and  the  mortgaged  property. 

A.    Bestbaining  the  Mobtgagee  undeb  Statutory 

Pbovisions. 

The  Railway  Companies  Act,  1867  (30  &  31  Vict.  c.  127),  Railway  Com. 
provides  (sect.  7)  that,  after  the  filing  of  a  scheme  of  arrange-  isStTm.  7,' 8. 
ment  under  the  Act,  the  Court  may,  on  the  application  of  the 
company  on  summons  or  motion  in  a  summary  way,  restrain 
any  action  against  the  company  on  such  terms  as  the  Court 
thinks  fit,  and  (sect.!  9)  that,  after  publication  in  the  Gazette  of 
notice  of  filing  of  the  scheme,  no  execution,  attachment,  or 
other  process  against  the  property  of  the  company  shall  be 
available  without  leave  of  the  Court,  to  be  obtained  on  summons 
or  motion  in  a  summary  way. 

The  power  given  by  these  sections  is  an  interim  power  only, 
and  ceases  when  the  scheme  is  enrolled.  In  re  Potteries  By. 
Co.,  5  Ch.  67. 

These  sections  apply  not  merely  to  persons  assenting  to  or 
bound  by  the  scheme,  but  to  outside  creditors,  including  un- 
paid landowners.  In  re  Cambrian  Bys.  Co's.  Scheme^  L.  R.  3 
Ch.  278. 

Aj9  to  the  principles  on  which  the  Court  will  exercise  its 
discretion,  see  In  fe  Cambfian  Bye.  Go's.  Scheme,  L.  R.  3  Cb« 
278,  299. 
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The  Companies  Act,  1862  (25  &  26  Vict  c.  89)  enacts— 
Companies  Sect.  85.  The  Court  may,  at  any  time  after  the  presentation 

8. 85.  '  of  *  petition  for  winding  up  a  company  under  this  Act  and 
before  making  an  order  for  winding  up  the  company,  upon  the 
application  of  the  company  or  of  any  creditor  or  contributory 
of  the  company,  restrain  further  proceedings  in  any  action, 
suit,  or  proceeding  against  the  company  upon  such  terms  as  the 
Court  thinks  fit 
S.  87.  Sect  87.  When  an  order  has  been  made  for  winding  up  a 

company  under  this  Act,  no  suit,  action,  or  other  proceeding 
shall  be  proceeded  with  or  commenced  against  the  Court 
except  with  the  leave  of  the  Court  and  subject  to  such  terms 
as  the  Court  may  impose. 

Under  these  sections  leave  will  be  given  to  a  mortgagee  to 
proceed  with  or  commence  an  action  against  a  company  which 
is  being  wound  up  for  realizing  his  security,  unless  the  Court 
can  give  him  the  same  relief  in  the  winding-up  as  he  would  be 
entitled  to  in  the  action.  In  re  David  Lloyd  dt  Co.y  6  Ch.  Div. 
339;  In  re  Longdendale  Cotton  Spinning  Co.y  8  Ch.  D. 
150. 
S.  1G3.  Sect.  163.  Where  any  company  is  being  wound  up  by  the 

Court  or  subject  to  the  supervision  of  the  Court,  any  attach- 
ment, sequestration5  distress,  or  execution  put  in  force  against 
the  estate  or  effects  of  the  company  after  the  commencement 
of  the  winding-up  shall  be  void  to  all  intents. 

Sect  163  must  be  read  subject  to  the  provisions  of  sect.  87. 
The  Court  has  power  to  authorize  a  distress.  In  re  Exhall  Coed 
Mining  Co.,  4  D.  J.  &  S.  377. 

As  to  the  circumstances  under  which  leave  to  distrain  will 
be  granted,  see  p.  210. 
Bills  of  Sale  The  Bills  of  Sale  Act,  1882,  provides  (sect  7)  that,  where 
ot,i8  ,8.  .  ^1^^  grantee  of  a  bill  of  sale  has  seized  or  taken  possession  of 
any  chattels  comprised  in  the  bill  of  sale,  the  grantor  may, 
within  five  days  from  the  seizure  or  taking  possession,  apply 
to  the  High  Court  or  to  a  judge  thereof  in  chambers,  and 
such  Court  or  judge,  if  satisfied  that  by  payment  of  money 
or  otherwise  the  said  cause  of  seizure  no  longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  said  chattels, 
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or  may  make  sueh  other  order  as  may  seem  jost.     See  Ex 
parte  CoUtm,  11  Q.  B.  D.  301. 

The  fiankruptcy  Act,  1883,  does  not  affect  the  power  of  a  Bankraptcy 
secured  creditor  to  realize  or  otherwise  deal  with  his  secarity.  g.  9'(2).  ' 
See  sect.  9,  (2). 


B.   Restraining  the  Mortgagee  on  Equitable  Grounds. 

The  Court  will  not  stay  an  action  of  ejectment  brought  by  staying 
the  mortgagee,  merely  because  a  suit  is  pending  to  administer  ^^^^  ™^^ ' 
the  estate  of  which  the  mortgaged  premises  formed   part. 
Crawle  v.  BtMsell,  27  W.  R.  84. 

The  Court  will  not  interfere  with  the  possession  of  the  interfering 
mortgagee  on  the  ground  that  a  case  may  be  made  out  for  J^^^  v^^^^- 
impeaching  the  mortgage  deed.     Ex  parte  Bayly,  15  Cb. 
Div.  223. 

The  Court  will  not  as  a  rule  restrain  a  mortgagee  from  Terms  on 
selling  unless  the   mortgagor  pays  into  Court  or  otherwise  J  ^gt^ned. 
secures  to  the  mortgagee  the  amount  which  he  swears  to  be 
due  to  him.     Whitworth  v.  Rhodes,  20  L.  J.  Ch.  1 05 ;  Ex  parte 
Bayly,  15  Ch.  Div.  223  ;   Warner  v.  Jacob,  20  Ch.  D.  220,  224 ; 
Eill  V.  Kirhwood,  28  W.  R.  458. 

But  where  the  mortgagee  swears  that  an  amount  is  due 
which  on  the  terms  of  the  security  cannot  be  due,  the  mort- 
gagor will  only  be  required  to  pay  into  Court  the  maximum 
amount  which  can  be  due  under  the  mortgage.  Hiekson  v. 
Darlow,  23  Ch.  Div.  690. 

And  where  the  mortgagee  was  solicitor  to  the  mortgagor 
when  be  took  the  mortgage,  he  will  be  restrained  on  the 
mortgagor  paying  into  Court  such  a  sum  as,  having  regard 
to  the  nature  of  the  security,  will  make  the  mortgagee  safe 
till  the  amount  actually  due  is  ascertained.  Macleod  v.  J&nes, 
24  Ch.  Div.  289. 

A  sale  by  the  mortgagee  will  not  be  restrained  merely  When  sale  is 
because  the   mortgagor   contests   the  amount   due  on  the"^*""*™"   * 
security  (a),  or  because  the  conditions  of  sale  are  needlessly 
stringent  (b),  or  where  the  mortgage  provides  that  the  remedy 
of  the  mortgagor,  in  case  of  an  improper  sale,  shall  be  in 
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damages  onlj(ey  (a)  Coekdl  t.  Baton,  16  B.  158;  Gitt  t. 
NewUm,  14  W.  B.  490;  (b)  Kenhatt  t.  Kalaw,  1  Jor.  N.  S. 
974;  (e)  Priehardw.Wilsof^  10  Jut.  If.  S.  330. 

A  sale  was  restrained  where  there  was  eTjdenoe  that  it 
would  be  at  a  great  sacrifice  (a) ;  where  a  deed  of  arrangement 
pronded  that  the  power  of  sale  should  not  be  exercised 
except  after  notice,  which  had  not  been  giren  (b) ;  and  where 
the  mortgagee  had  himself  presented  a  petition  for  winding 
np  the  mortgagor  company  (e).  (a)  Mered  t.  Iftirmy,  14  L. 
T.  321 ;  (&)  QUI  ▼.  HewUm,  14  W.  R  490 ;  {e)  In  re  Cambrian 
Mining  Co.,  50  L.  J.  Gb.  836. 

A  trustee  will  be  restrained  from  enforcing  a  claim  against 
the  trust  estate  by  foreclosure  or  sale,  where  the  trust  would  be 
thereby  destroyed*  Drake  t.  WHliamsonj  25  B.  622 ;  Tennant 
V.  Trenehard,  4  Ch.  537. 

As  to  restraining  a  mortgagee  from  transferring  the  legal 
estate,  pending  a  redemption  action,  see  Bhodes  v.  Bueklandy  16 
B.  212 ;  Whititarth  r.  BJiodes,  20  L.  J.  Ch.  105. 

The  mortgagee  is  entitled,  as  a  general  rule,  to  pursue  all 
his  remedies  concurrently.  Mason  v.  Bogg,  2  My.  &  Cr.  443 ; 
KellocVs  Case,  L.  R.  3  Ch.  769,  776. 

This  rule  is  subject  to  two  exceptions : — 

1.  If  the  mortgagee  obtains  full  payment  by  his  personal 
remedy,  he  loses  his  right  to  foreclose  the  mortgaged  estate. 
LocJchart  v.  Hardy,  9  B.  349  ;  Palmer  v.  Hendrie,  27  B.  349 ; 
28  B.  341. 

But  if  he  obtains  only  part  payment  by  his  personal  remedy, 
he  may,  on  giving  credit  in  account  for  what  he  has  recoyered, 
foreclose  for  non-payment  of  the  remainder.     Cases  supra. 

2.  The  mortgagor,  on  payment  of  the  mortgage  debt,  is 
entitled  to  have  the  property  restored  to  him  unaffected  by 
any  acts  of  the  mortgagee  which  he  has  not  authorized. 

Therefore,  where  the  mortgagee  is  unable  to  re-convey  the 
mortgaged  property  and  restore  the  title-deeds,  he  will  be 
restrained  from  enforcing  his  personal  remedy.  Sehoole  y.  Sail, 
1  Scb.  &  L.  176. 

If  the  mortgagee  after  foreclosure  enforces  his  personal 
remedy,  the  foreclosure  is  opened  and  the  mortgagor  let  in 
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to  redeem.  Therefore,  if  the  mortgagee  has  sold  the  estate 
after  foreclosure,  he  will  be  restrained  from  enforcing  his 
personal  remedy.  Parry  v.  BcMrJcer,  8  Ves.  527 ;  13  Ves.  198 
(not  following  TooJee  v.  Hartley,  2  B.  0.  C.  125) ;  Lockhart  v. 
Hardy,  9  B.  349. 

A  mortgagor,  who  has  parted  with  the  equity  of  redemption, 
acquires,  on  being  sued  by  the  mortgagee,  a  new  right  to 
redeem.  Therefore,  where  the  assignee  of  an  equity  of 
redemption  had  mortgaged  the  property  to  the  original  mort- 
gagee, who  subsequently  sued  the  original  mortgagor  on  his 
coyenant,  it  was  held  that  the  original  mortgagee  was  entitled 
to  judgment  only  on  the  terms  of  re-conveying  the  property  to 
the  original  mortgagor.  Pahner  v.  Hendrie,  27  B.  349 ;  28  B. 
341 ;  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

But  the  mortgagee  will  not  be  restrained  from  enforcing  his 
personal  remedy  where  he  has  sold  the  estate  under  a  power 
conferred  on  him  by  the  mortgage  deed  (a),  or  where  he  has 
been  deprived  of  the  estate  without  any  default  of  his  own, 
e,g,  where  a  lessor  has  entered  for  non-payment  of  rent  which 
the  mortgagee  was  not  bound  to  pay  (I),  (a)  Budge  v.  Bichens, 
L.  R.  8  C.  P.  358 ;  (h)  In  re  Bwrell,  7  Eq.  399. 
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CHAPTER  XXXVn. 

TRAKSFEB  OF  THE  SECUBITT. 

Every  incom-  EvEBY  person  entitled  to  a  mortgage  or  charge  upon  property 
transfer  his  maj  transfer  the  benefit  of  his  security,  either  absolutely  or 
'^'"^^^'        by  way  of  sub^mortgage  or  snb*chaige.    Timlor  t.  BmsMy 

(1892)  A.  0.  244,  255. 
aS7i88?*^     As  to  the  power  conferred  npon  a  mortgagor  by  the  Con- 
8. 15,  (1).       yeyancing  Act,  1881,  sect.  15,  (1),  to  require  his  mortgagee  to 
transfer  instead  of  reconveying,  see  p.  558. 

A  company  which  has  under  its  articles  a  lien  on  shares  for 
debts  due  from  a  shareholder  may  be  required  by  an  indebted 
shareholder,  under  sect  15^  (1)  of  the  Conveyancing  Act,  1881, 
to  transfer  its  lien  to  his  nominee  on  payment  of  the  debt. 
l&oeriU  r.  Automatic  Weighing  Machine  Co.,  (1892)  3  Ch.  506. 
Pledgee  can        The  pledgee  can  at  any  time,  after  the  creation  of  the 
rights^'         pledge,  in  the  absence  of  special  proyisions  to  the  contrary, 
transfer  his  rights  as  pledgee,  either  by  assignment  or  by 
sub-pledge.    Mores  t.  Conhamy  Owen,  123;  Jarvis  Y,Bogers,  15 
Mass.  Bep.  389 ;  Donald  t.  Suckling,  L.  R  1  Q.  6.  585. 
PoBseflwry  A  person  entitled  to  a  possessory  lien  cannot  transfer  the 

bJJp^l^^^  benefit  of  the  lien  to  another.  He  can  only  part  with  the 
chattel  to  an  agent  to  hold  on  his  behalf.  MComhie  v.  Davis, 
7  East,  5. 

A.    Transfer  of  the  Security  at  Law. 

A  security  on  property  consists  of  two  parts,  the  debt,  and 

the  property  for  which  it  is  made  a  security. 
Transfer  of         Where  the  property  is  transferred  at  law  for  value,  with 
oat^eR^**  '  *te  intention  of  transferring  the  security,  the  transferee  is 

entitled  to  hold  the  property  until  payment  of  the  debt, 
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although  the  debt  itself  is  not  transferred.    Jones  v.  Oibbons^ 
9  Ves.  407 ;  PhiUips  v.  Outteridge,  4  De  G.  &  Jo.  531. 

The  receipt  given  by  a  building  society  on  being  paid  off.  Effect  of 
whether  under  the  Act  6  &  7  Wm.  IV.  c.  32,  or  under  the  bSi^g^ 
Building  Societies  Act,  1874  (37  &  38  Vict.  c.  32),  applies  to  Jl^^g^f^gai 
a  transfer  as  well  as  to  a  reconveyance,  aild  has  the  e£fect  of  estate, 
vesting  the  estate  in  the  mortgaged  property  in  any  person 
paying  off  the  mortgage,  although  he  is  a  stranger  to  the 
equity  of  redemption.    Pe<Me  v.  JaeJcson,  L.  R.  3  Ch.  576; 
Lawrence  v.  Cl&ments,  31  L.  T.  N.  S.  670 ;  Ftmih  City  Build- 
ing Society  v.  WilliamSy  14  Ch.  D.  140 ;  Bdbinson  v.  Trevor ^  12 
Q.  B.  Div.  423 ;  Sangster  v.  Cochrane,  28  Ch.  D.  298 ;  TJhter 
Building  Society  v.  Glenton,  21  L.  R  Jr.  124. 

The  assignment  of  a  secured  debt  must  be  accompanied  by  Assignment 
the  same  formalities  as  are  essential  to  make  the  security  ^^j^^"'®^ 
effective  in  its  creation.    Jarvis  v.  Jarvis,  63  L.  J.  Ch.  10. 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  sect  25,  (6),  Judicature 
enables  debts  or  other  legal  choses  in  action  to  be  assigned  s.  25,  (6).' 
at  law.    See  p.  12. 

The  Companies  Clauses  Act,  1845  (8  &  9  Vict.  c.  16),  pro-  Transfer  of 
vides  (sect.  46)  that  any  party  entitled  to  any  mortgage  ormortg^es 
bond  may  transfer  his  interest  by  deed  duly  stamped,  wherein  *°^  bonds^ 
the  consideration  shall  be  truly  stated.     Sect.  47  provides  for 
the  registration  of  transfers. 

The  effect  of  these  sections  is  to  make  a  bond  transferable 
at  law,  and  the  transferee  must  sue  on  it  in  his  own  name. 
Veriue  v.  East  Anglian  Bys.  Co.,  5  Ex.  280. 

Sect.  49  provides  that  the  interest  on  any  such  mortgage  or 
bond  shall  not  be  transferable,  except  by  deed  duly  stamped. 

The  Companies  Clauses  Act,  1863  (26  &  27  Vict.  c.  118)  JJ^^®^''*'*'® 
provides  (sect.  23)  that  debenture  stock,  with  the  interest 
thereon,  shall  be  transferable  in  the  same  manner  and  accord- 
ing to  the  same  regulations  and  provisions  as  other  stock  of 
the  company. 

A  contract  for  the  sale  of  a  money  bond  which  contains  a  Contract  for 
proviso  that  the  obligee  is  entitled  to  the  benefit  of  a  mort-  terestinland; 
gage  of  land  (Toppin  v.  Lomas,  16  C.  B.  145),  or  for  the  sale 
of  a  debenture  which  creates  a  floating  charge  on  leaseholds 
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[Driver  v.  Broad,  (1893)  1  Q.  B.  539,  744],  is  a  contract  for 
the  sale  of  an  interest  in  land  within  sect.  4  of  the  Statute 
of  Frauds. 

The  Merchant  Shipping  Act,  1894  (57  &  68  Vict.  c.  60), 
provides  (sect.  37)  for  the  transfer  of  registered  mortgages 
of  a  ship  or  share,  and  the  registration  of  the  transferee  as 
mortgagee. 

As  to  the  transfer  of  a  statutory  mortgage  under  the  Con- 
veyancing Act,  1881,  see  sect.  27  of  the  Act. 

As  to  the  transfer  of  a  registered  charge  under  the  Land 
Transfer  Act,  1875,  see  sect.  40  of  the  Act. 

Where,  on  a  transfer  passing  the  legal  estate,  payment  is 
made  to  an  unauthorized  person,  the  subsequent  production 
by  him  of  a  transfer  with  receipt  endorsed  which  he  has 
obtained  by  fraud  from  the  transferor  amounts  to  a  repre- 
sentation by  the  transferor  that  he  has  received  payment,  and 
prevents  him  from  setting  up  an  equity  in  the  nature  of  an 
unpaid  vendor's  lien  against  the  transferee.  Gordon  v.  James, 
30  Ch.  Div.  249. 


Transfer  of 
secured  debt 
in  equity. 


Stranger 
paying  off 
oharge. 


B.    Transfer  of  the  Security  in  Equity. 

Legal  choses  in  action  were  before  the  Judicature  Act 
assignable  in  equity,  but  not,  except  by  the  law  merchant 
or  under  statutory  provisions,  at  law.  An  action  at  law  could 
only  be  brought  by  the  original  contractee,  but  he  was  com- 
pellable in  equity  to  allow  his  name  to  be  used  by  the 
assignee  for  the  purpose  of  an  action,  on  an  indemnity  against 
costs.    Crouch  v.  Credit  Fonder  of  England,  L.  B.  8  Q.  B.  374. 

The  question  whether  the  benefit  of  a  mortgage  or  charge 
has  been  transferred  is,  in  equity,  a  question  of  intention 
only ;  where  a  transfer  is  intended  and  a  valuable  considera- 
tion has  passed,  the  absence  of  a  formal  assignment  will  not 
prevent  effect  from  being  given  to  the  intention. 

A  stranger  who  pays  off  a  mortgage  or  charge  on  property 
is  in  equity  treated  as  a  transferee  of  the  benefit  of  the  mort- 
gage or  charge.  CrachnaU  v.  Janson,  11  Ch.  Div.  1,  18; 
Patten  v.  Bond,  60  L.  T.  583. 

Where  a  stranger  advanced  money  to  the  owner  of  the 
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equity  of  redemption  to  be  applied  in  paying  off  a  first 
mortgagee,  who  assigned  the  mortgaged  premises  to  the 
brother  of  the  mortgagor  without  declaring  any  trusts,  it  was 
held  that  the  brother  was  a  trustee  for  the  stranger.  WcUeott 
V.  Condon^  6  Ir.  Jur.  15. 

Where  a  person  entitled  to  the  equity  of  redemption  in  A. 
pays  off  a  mortgage  on  A.  and  B.,  the  mortgage,  even  if  it 
determines  as  to  A.,  will  be  kept  alive  as  to  B.  TawB  v. 
Knowles,  (1891)  2  Q.  B.  564,  572. 

As  to  payment  by  a  person  interested  in  the  equity  of 
redemption,  see  p.  475. 

The  benefit  of  a  vendor's  lien  on  land  or  of  an  equitable  Tiansfer  of 
charge  by  deposit  of  title-deeds  of  land  (a),  or  documents  of  tiue. 
title  of  personal  property  (h),  may  be  transferred  by  a  transfer 
for  value  of  the  deeds  or  documents  of  title  without  writing, 
(a)  Drydm  v.  Frost,  3  My.  &  Cr.  670 ;  Bayne  v.  Baker,  1  Giff. 
241 ;  BroeJdeAff  v.  Temperance  Building  Society,  (1895)  A.  0. 
173, 182.     (J)  France  v.  Clark,  26  Oh.  Div.  257. 

The  benefit  of  an  equitable  mortgage  by  deposit  to  a  firm  Transfer  of 
passes  to  the  persons  who  for  the  time  being  constitute  the  ^j^^ 
firm.    B!x  parte  Oakea,  2  M.  D.  &  D.  234 ;  In  re  O'Brien,  11 
L.  E.  Ir.  213. 

Where  the  benefit  of  the  mortgage  debt  is  transferred,  but  Transfer  of 
the  mortgaged  property  is  retained  by  the  transferor,  he  is  a  property, 
trustee  for  the  transferee  of  whatever  he  recovers  from  the 
mortgagor  by  virtue  of  his  possession  of  the  property.    Morley 
V.  Morley,  25  B.  253,  258. 

A  voluntary  assignment  of  a  sum  of  money  charged  on  Voluntary 
land,  the  legal  estate  in  which  is  retained   by  the  assignor,  ^|^^^"^ 
is  incomplete,  as  the  assignees  could  not  recover  the  money 
without  reconveying  the  legal  estate.     Woodford  v.  Charnley, 
28  B.  96;  Bizzey  v.  FligU,  24  W.  R  957. 

A  voluntary  assignment  of  a  debt  secured  by  a  registered 

bill  of  sale  of  chattels,  of  which  the  assignor  has  not  taken 

possession,  is  complete,  although  there  is  no  assignment  either 

of  the  bill  of  sale  or  the  chattels,  express  powers  being  given 

to  the  assignee  to  get  in  the  debts  and  do  whatever  is  necessary 

for  the  purpose.     In  re  Patrick,  (1891)  1  Ch.  82. 

i 
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Voluntary  A  voluntary  transfer  of  title-deeds  deposited  by  way  o£ 

title-deedfi.     equitable  mortgage  with  the  intention  of   transferring  the 
security  is  incomplete,  and  the  administrator  of  the  transferor 
has  been  held  entitled  to  recover  the  deeds  from  the  trans- 
feree.   Edwards  v.  Janes,  1  My.  &  Cr.  226  ;  In  re  Richardson 
30  Ch.  Div.  396. 
Tntnsfer  of        A  delivery  of  mortgage  deeds  by  A.  to  B.  by  way  of  donatio 
^morUi  eai»$d.   «^w>^w  causa  is  a  good  gift  of  the  money  secured,  and  the 
person  holding  the  land  is  in  equity  a  trustee  for  the  donee 
of  the  mortgage  debt.    Duffield  v.  Sicks,  1  Dow  &  CI.  1. 
OoHateral  On  the  transfer  for  value  of  a  mortgage  where  the  trans- 

«ecun  68.  £^^^^  holds  collateral  securities  which  he  retains,  he  becomes 
a  trustee  of  those  securities  for  the  mortgagor  or  (if  there  is 
an  agreement  to  that  effect)  for  the  transferee.  Olasscocky. 
Bam,  24  Q.  B.  Div.  13. 

Where  a  mortgagee,  who  held  a  pronuasory  note  of  the 
mortgagor  as  collateral  security  for  part  of  the  mortgage 
debt,  transferred  the  mortgage  debt  and  securities  to  A., 
from  whom  he  received  the  whole  amount  due  thereon,  and 
indorsed  the  note  for  value  to  B.,  who  had  no  notice  of  the 
circumstances,  B.  was  held  entitled  to  recover  on  the  note  from 
the  mortgagor.     Olasscoch  v.  Balls,  24  Q.  B.  Div.  13. 


C.  What  passes  by  the  Assignment. 

Bent  inarrear     The  assignment  of  a  mortgage  does  not  pass  rent  in  arrear. 
'  The  assignee  cannot,  therefore,  on  taking  possession,  claim  rent 

due  before  the  assignment.    Salmon  v.  Dean,  3  Mac.  &  6.  344. 
Interest  in  On  the  transfer  of  a  mortgage,  interest  in  arrear  cannot  be 

be  made         turned  into  principal  without  the  concurrence  of  the  mort- 
prinoipaL       gagor.    Ashenhurst  v.  James,  3  Atk.  270 ;  Matthews  v.  WaUwyn, 

4  Ves.  118, 128 ;  CoHrett  v.  Finney,  9  Ch.  541. 
Where  an  intending  transferee  has  paid  interest  in  arrear 

before  the  transfer,  he  will  be  entitled  to  a  charge  on  the 

estate  for  the  amount  so  paid,  without  interest.     CottreU  v. 

Finney t  supra. 
FreBtunption       On  the  transfer  of  a  mortgage  the  presumption  is  that  the 
are  kepT^ve.  powers   given   to   the  mortgagee   by  the   old   mortgage  are 
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intended  to  be  kept  aliye.  A  power  of  sale^  if  interest  should 
be  three  months  in  arrear,  remains  exercisable,  although  by 
the  deed  of  transfer  interest  is  made  payable  at  a  different 
time.     Tcyung  v.  Boh&rta,  15  B.  558 ;  Boyd  v.  Petrie,  7  Ch.  385. 

Where,  on  the  transfer  of  a  mortgage,  a  new  covenant  is  Eztinotion  of 
entered  into  for  payment  of  the  old  mortgage  debt  or  of  a  ^y!°*^ 
consolidated  debt  of  which  the  old  mortgage  debt  forms  part, 
the  covenant  to  pay  in  the  old  mortgage  is  extinguished, 
although  the  old  mortgage  debt  and  the  benefit  of  the  cove- 
nant for  payment  are  expressly  transferred.  Bolton  v. 
Buekenham,  (1891)  1  Q.  B.  278. 


D.    Eights  as  between  Mortoagor  and  Assignee. 

The  assignee  of  a  mortgage  is  in  general  entitled  to  enforce  AsBignee  may 
it  against  the  mortgagor  for  the  full  amount  due  upon  it,  ^a^^^Htoi 
although  he  has  given  less.    Motrd  v.  Paske,  2  Atk.  52,  54.     "»o™^*  ^^^ 

ThuSy  a  puisne  mortgagee  buying  up  a  first  mortgage  for 
less  than  the  amount  due  can  hold  it  for  the  full  amount. 
Ddbson  v.  Land,  8  Ha.  216,  220;  Shaw  v.  Bumy,  2  D.  J.  & 
S.  468. 

The  owner  of  the  reversion  in  fee  of  an  estate  subject  to 
two  charges,  neither  of  which  he  created,  may  buy  in  the 
earlier  of  the  two  and  hold  it,  as  against  the  owner  of  the 
later  one,  for  the  whole  amount  due,  although  he  gave  less. 
Davis  y.  Barrett,  14  B.  542. 

The  rule  is  subject  to  the  following  exceptions : — 

1*  A  person  standing  in  a  fiduciary  position  to  the  mort-  nnless  he  is 

1  •    «       1       toUBt66  lOT 

gagor  can  only  hold  a  mortgage  for  the  amount  which  he  mortgagor, 
gave  for  it.    In  re  Imperial  Land  Co.  of  MarseOleSj  4  Ch. 
Div.  566. 

Thus,  an  executor  {Morret  v.  Pashe,  2  Atk.  52,  54),  a 
tenant  for  life  {HiU  v.  Browne,  Dru.  t.  Sugd.  426),  or  an  heir 

■ 

at  law  {Lancaster  v.  Evors,  10  B.  154 ;  1  Ph.  349),  buying  up 
an  incumbrance  affecting  the  inheritance  can  only  hold  it  for 
the  amount  actually  paid. 

The  purchaser  of  an  estate  buying  up  an  incumbrance  on  it 
which  the  vendor  was  bound  to  satisfy  can  only  hold  it,  as 
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against  the  vendor,  for  the  amount  actually  paid*    Cane  t» 
Lard  Allen,  2  Dow,  289. 

An  agent  of  the  mortgagor,  e.g.  his  solicitor,  can  only  hold 

a  mortgage  for  the  amount  actually  paid.    Beed  v.  Noma,  2 

My.  &  Cr.  361 ;  Lawless  t.  Mansfield,  1  D.  &  War.  557,  629 ; 

Nelsm  V.  Booth,  27  L.  J.  Ch.  110, 114;  Madeod  v.  Jones,  24 

Ch.  Div.  289,  300. 

or  takes  2.  An  agent  who,  after  the  agency  has  ceased,  takes  advan- 

of  foi^^      ^6  of  information  obtained  as  agent  to  buy  up  an  incum- 

^^^^"^9  brance  on  the  principal's  property  at  less  than  the  amount  due 

can  only  hold  it  for  the  amount  paid  by  him.    Carter  v. 

Palmer,  1  D.  &  WaL  722;  8  CL  &  F.  657 ;  Hobday  v.  Peters, 

29  L.  J.  Ch.  780. 

or  can  be  pat      3.  An  equitable  transferee  for  yalue  without  notice  of  a 

ter^.  debenture  of  a  company  transferable  at  law,  which  has  been 

irregularly  issued,  is  only  entitled  to  the  benefit  of  the 

debenture,  as  against  the  company,  to  the  amount  actually 

paid  by  him  for  it.    In  re  Bomford  Canal  Co.,  Pocoek's  Claim, 

24  Ch.  D.  85. 

In  determining  the  question  whether  a  transferee  takes 
subject  to  or  free  from  legal  or  equitable  claims  which  the 
assignor  had  against  the  transferor,  different  considerations 
apply,  (1)  where  the  debt  is  transferable  at  law,  (2)  where  it 
is  transferable  in  equity. 

As  to  securities  transferable  at  law — 
Irregularity        1.  Where  a  company  have  power  to  issue  securities  trans- 
cannot  be  set  ferable  at  law,  an  irregularity  in  the  issue  or  an  equity  which 
jP^P^      the  company  may  have  against  the  original  holder  cannot 
be  set  up  against  a  bond  fide  transferee  for  value  without 
notice  who  has  completed  his  title  at  law.     Wd)b  v.  Heme  Bay 
Commdssioners,  L.  R  5  Q.  B.  642 ;  Briggs  v.  Massey,  42  L.  T. 
49  ;  In  re  Bomford  Canal  Co.,  Careufs  Claim,  2A  Ch.  D.  85. 
or  equitable        2.  Where  a  company  have  power  to  issue  securities  trans- 
ran  eree.      ferable  at  law,  and  issue  securities  which  they  represent  on 
the  face  of  them  to  be  so  transferable,  they  canuot  set  up  a 
legal  defence,  e.g.  an  irregularity  in  the  issue,  against  a  person 
who  has  agreed  to  take  a  transfer  of  them  for  value,  although 
they  are  still  registered  in  the  name  of  the  original  holder 
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and  no  transfer  lias  been  executed.  In  re  Cork  and  Youghal 
Railway  Co.^  4  CL  748 ;  In  re  Romford  Caml  Co.,  Pococh'a 
Claim,  Tricketes  Claim,  24  Ch.  D.  85. 

A  fortiori,  they  cannot  under  such  circumstances  set  up 
against  an  equitable  transferee  an  equity  which  they  may 
have  against  the  original  holder,  e.g.  an  equity  arising  from 
an  agreement  by  the  original  holder  to  indemnify  the  company 
against  payment  of  principal  or  interest  on  the  bonds  trans- 
ferred*   Diekson  v.  Swansea  Vale  Ry.  Co.,  L.  R  4  Q.  B.  44. 

As  to  securities  transferable  in  equity — 

''  An  assignee  of  a  chose  in  action  .  .  .  takes  subject  to  all  ABdgnee  of 
rights  of  set-off  and  other  defences  which  were  available  ^^^^^g^jt'* 
against  the  assignor,  subject  only  to  this  exception,   that,  **^  ®^™*^®^ 
after  notice  of  an  assignment  of  a  chose  in  action,  the  debtor 
cannot^  by  payment  or  otherwise,  do  anything  to  take  away 
or  diminish  the  rights  of  the  assignee  as  they  stood  at  the 
time  of  the  notice."    Fer  James,  L.J.,  in  Roxburghe  v.  Cox,  17 
Ch.  Div.  520,  526. 

The  rule  is  not  affected  by  sect  25,  (6),  of  the  Judicature 
Act,  1873.  In  re  Milan  Tramways  Co.,  22  Ch.  D.  122, 
127. 

The  rule  is  not  affected  by  the  fact  that  the  assignment  of  although  he 
the  debt  is  combined  with  the  assignment  of  an  estate  in  real,  mortgagee, 
or  an  interest  in  personal,  property  to  secure  the  debt.  The 
assignment  of  the  property  is  ancillary  to  the  assignment  of 
the  debt ;  and  as  the  assignee  takes  the  debt,  so  he  must  take 
the  property,  subject  to  all  equities  available  against  his 
assignor. 

The  assignee  in  such  a  case  is  not  a  purchaser  for  value 
without  notice.  Although  he  may  not  have  notice  of  the 
particular  equity  claimed  by  the  original  mortgagor,  he  has 
notice,  in  taking  an  assignment  of  a  debt,  that  he  takes  subject 
to  equities.  It  follows  that,  as  he  cannot  claim  to  take  with- 
out notice,  his  position  is  the  same,  whether  he  acquires  by  the 
assignment  an  equitable  or  legal  estate.  Cockell  v.  Taylor,  15 
r».  103, 117  ;  Smith  v.  Parkes,  16  B.  115;  Parker  v.  Clarke,  30 
B.  54. 

The  cases  of  Jtidd  v.  Qreen,  45  L.  J.  Ch.  108,  and  Nant-y-glo 
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Ironworks  Co.  t.  Tampliny  35  L.  T.  125,  so  &r  as  inconsistent 
with  these  principles,  cannot  be  treated  as  law. 

The  mle  is  the  same  whether  the  assignment  is  by  way 
of  transfer  of  the  original  mortgage  or  by  way  of  sub-mortgage. 
Narrish  t.  MarshaU,  5  Madd  475;  Coekdl  t.  Taylor,  15  B. 
103;  Beeve  y.  Whitmore, 4:  B.  J.  &  8. 1, 19 ;  In  reLord  South- 
ampton's Estate,  16  Ch.  D.  178. 186. 
EstoppeL  Of  course,  the  original  mortgagor  may  be  estopped,  as 

against  a  transferee  of  the  mortgage,  from  setting  up  an  equity 
which  he  may  hare  against  the  transferor ;  as  to  which,  see 
p.  364. 

The  assignee  takes  subject  to  the  state  of  the  account 


to  stote  of       between  his  assignor  and  the  mortgagor  at  the  date  of  the 
•^'™*-         assignment.  Matthews  t.  WaJl^vyn,  4  Ves.  118,  127 ;  Chambers  v. 
Goldvdn,  9  Ves.  254, 264 ;  Mangles  v.  Dixon,  3  H.  L.  C.  702,  735. 
Payments  to       The  mortgagor  is  entitled  to  treat  the  assignor  as  his  creditor 
before  notice   Until  he  has  notice  of  the  assignment     Therefore,  payments 
^^!^t^^^  made  on  account  of  the  mortgage  debt  after  assignment  and 
before  notice  are  good  as  against  the  assignee.     Williams  y. 
Sorrell,  4  Ves.  389 ;  Ex  parte  Monro,  Buck,  300 ;  Cavendish  v. 
Geaves,  24  B.  163 ;  Wheatley  v.  Bastow,  7  D.  M.  &  G.  261, 
275 ;  Beeve  v.  Whitmore,  4  D.  J.  &S.  1, 19;  In  re  Lord  South- 
ampton's Estate,  16  Ch.  D.  178,  186 ;  Biekerton  v.  WaOer,  31 
Oh.  Div.  151, 158. 

Whatever  is  equivalent  to  payment  as  between  mortgagor 
and  mortgagee  is  good  as  against  the  assignee.  Norrish  v. 
Marshall,  5  Madd.  475 ;  see  Bayne  v.  Baker,  1  Giflf.  241. 

In  Withington  y.  Tate  (4  Ch.  288),  the  payment  was  made 
to  a  person  not  authorized  to  receive  it  on  account  of  the 
assignor. 
Mortgagor'B        The  mortgagor  is  entitled  to  set-off  against  the  assignee 
set-ofT.  of  the  mortgage  debt  all  debts  accruing  due  from  the  asragnor 

to  him  before  he  has  notice  of  the  assignment,  whether  they 
are  both  due  and  payable  before,  or  due  before  but  not  payable 
till  after  the  assignment.  Wilson  v.  Qahrid,  4  B.  &  S.  243 ; 
In  re  China  Steamship  Co,,  7  Eq.  240 ;  Christie  v.  Taunton^ 
Delmard,  Lane  &  Co.,  (1893)  2  Ch.  175. 

But  he  cannot  set-off  a  debt  which  does  not  accrue  due 
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till  after  notice  of  the  assignment,  although  the  liability  out 
of  which  it  arises  existed  before  notice.  Unity  Banking  Assoda- 
tion  V.  King,  25  B.  72 ;  Watson  v.  Mid-  Wales  By.  Co.y  L.  R  2 
C.  P.  593  ;  In  re  Milan  Tramways  Co.,  22  Ch.  D.  122 ;  25  Ch. 
Div.  587 ;  Christie  v.  Ta'vmton^  Delmard,  Lane  &  Co.,  (1893)  2 
Ch.  175, 184. 

Where  a  contingent  debt'  is  assigned,  and  notice  given  to 
the  debtor,  he  is  entitled  to  set-off,  as  against  the  assignee, 
debts  becoming  dne  to  him  from  the  assignor  before  the 
contingent  debt  becomes  a  debt  certain  in  respect  of  liabilities 
incurred  before  he  received  notice ;  but  he  cannot  set-off  debts 
so  becoming  due  in  respect  of  liabilities  incurred  after  he 
received  notice.  Jeffryes  v.  Agra  &  MaMerman^s  Ba/nhy  L.  R. 
2  Eq.  674. 

Where  a  company  assigned  moneys  which  were  to  become  Set-off  of 
due  to  them  from  time  to  time  under  a  contract,  it  was  held  d^gee. 
that  unliquidated  damages  for  breach  of  a  term  of  the  con- 
tract, incurred*  after  notice  of  the  assignment  had  been  given 
to  the  debtors  and  after  all  the  moneys  had  become  due,  could 
not  be  set  off  as  against  the  assignees.  Lee  dk  Ohapmaris 
Case,  26  Ch.  D.  624 ;  30  Ch.  Div.  216. 

In  Government  of  Newfoundland  v.  Newfoimdland  By.  Co. 
(13  App.  Cas.  199)  it  was  held  that  unliquidated  damages 
for  non-completion  of  a  railway  might  be  set  off  as  against 
assignees  of  an  annual  subsidy  payable  in  respect  of  each  five 
miles  of  the  railway  completed  and  operated. 

The  question  is,  when  does  the  debt  which  is  assigned 
become  due  ?  When  a  debt  under  a  contract  is  unconditionally 
due,  it  is  clear  that  the  debtor  cannot,  as  against  the  creditor, 
set  off  a  claim  in  respect  of  a  contingent  breach,  whether  of 
the  same  or  another  contract. 

But  where  the  debt  which  is  assigned  and  the  claim  which 
it  is  sought  to  set  off  against  it  arise  under  the  same  contract, 
it  may  appear  that  the  parties  intended  to  make  the  fulfil- 
ment of  the  other  terms  of  the  contract  a  condition  precedent 
to  the  debt  becoming  due.  Mangles  v.  Dixon,  3  H.  L.  0. 
702;  Smith  v.  ParJces,  16  B.  115, 119;  Watson  v.  MidnWales 
By.  Co,,  L.  R.  2  0.  P.  593. 
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The  debtor  can  avail  himself   of  a  set-off   against    the 

assignee,  not  only  where  the  assignee  is  enforcing  his  personal 

remedy  for  the   debt,  but  also  where  he  is   enforcing  his 

remedy  against  the  property  which  forms  the  subject  of  the 

security.     Bodd  v.  Lyddll,  1  Ha.  333;   Christie  v.  Taimton^^ 

Delmard,  Lane  &  Co.,  (1893)  2  Ch.  175, 184. 

Set-off  of  As  to  the  rights  of  executors  to  set  off  debts  due  from  a 

froin^legatoe.  l^gat©©  ^  ^^  estate  as  against  a  mortgagee  of  the  legacy,  see 

Willes  T.  Oreenhilly  (No.  1)  29  B.  376;  Be  Moore,  45  L.  T. 

466 ;  In  re  Knapman,  18  Ch.  Div.  300 ;  Be  Langham,  74  L. 

T.  611. 

M^rtgj^J  Where  a  debt  is  only  assignable  subject  to  equities,  the 

availing         debtor  may,  (1)  by  his  conduct  at  the  creation  of  the  security, 

equities.         OT  (2)  by  a  subsequent  acknowledgment  of  its  validity,  be 

prevented  from  setting  up  against  a  transferee  for  value  a 

legal  defence  or  an  equity  which  he  may  have  against  the 

original  creditor.    Athenasum  Life  Assurance  Society  v.  Podetfy 

1  Giff.  102 ;  3  De  G.  &  Jo.  294 ;  Higgs  v.  Assam  Tea  Co.,  L. 

E.  4  Ex.  387. 

As  to  the  effect  of  representations  at  the  creation  of  the 

security — 

Receipt  by  Where  a  mortgagor  ackuowledged  in  the  mortgage  deed  to 

more'^than  he  have  received  250Z.,  and  executed  an  indorsed  receipt  for  that 

amount,  although  he  received  only  9H.,  he  was  not  allowed  to 

redeem,  except  on  payment  of  2507.,  as  against  a  bond  fide 

transferee  for  value  who  took  his  assignment  before  the  time 

fixed   for  payment  of  the  mortgage  money.     Bickerton  v. 

Walker,  31  Ch.  Div.  151. 

Depjwit  of  Where  A.  deposited  with  B.  as  security  for  150Z.  certificates 

certificates  of  *  .  ii.       i 

shares,  with     of  shares,  With  a  transfer  signed  by  him,  but  having  the  date, 

'  consideration,  and  transferee's  name  in  blank,  and  B.  handed 

them  over  in  the  same  incomplete  state  to  C.  to  secure  250/., 

it  was  held  that  A.  was  entitled  to  recover  them  from  G.  on 

payment  of  150Z.    France  v.  Clark,  26  Ch.  Div.  257. 

On  the  question  how  far  this  case  is  consistent  with  Colonial 
Bank  v.  Cady  (15  App.  Cas.  267),  see  p.  457. 
Debentures         Where  debentures  were  issued  in  pursuance  of  a  contract 
bearer.  with  A.  to  issue  debentures  which  should  be  transferable  free 
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from  equities,  and  they  were  made  payable  to  A.,  his  executors, 
administrators,  or  assigns,  or  to  the  bearer  thereof,  it  was  held 
that  a  holder  for  value  might  prove  on  them  without  regard 
to  any  equities  between  the  company  issuing  them  and  A.  In 
re  Bldkely  Ordnance  Co,,  L.  B.  3  Ch.  154. 

But  where  there  was  no  antecedent  contract  determining 
the  construction  to  be  put  upon  the  debentures,  it  was  held 
that  debentures  in  a  similar  form  were  only  transferable 
subject  to  equities,  a  covenant  in  the  debenture  to  pay  ^'  the 
holder  for  the  time  being  of  this  debenture  bond  "  not  ex- 
cluding the  ordinary  rule.  In  re  Natal  Investment  Co.,  L.  B. 
3  Ch.  355. 

Where  a  bond  is  given  with  the  intention  that  it  shall  be 
transferable  free  from  equities,  but  no  evidence  of  such  in- 
tention appears  on  its  face,  an  assignee  takes  subject  to 
equities.     Chrdham  v.  Johnson,  8  Eq.  36. 

The  right  of  a  holder  of  debentures  payable  to  bearer  to 
receive  payment  free  from  equities  may  be  based  upon  several 
principles. 

1.  The  issue  of  a  debenture  to  bearer  may  be  treated  as 
an  offer  by  the  company  to  the  world  at  large,  which  is 
accepted  by  any  person  who  gives  value  for  a  debenture, 
a  valid  legal  contract  thus  arising  between  the  company  and 
the  transferee  on  the  principle  of  Carlill  v.  Carbolic  Smoke  BaU 
Co.,  (1893)  1  Q.  B.  256.  See  In  re  Agra  d  Maaterman's  Bank, 
L.  B.  2  Ch.  391. 

2.  The  company  may  be  held  bound,  on  the  principle  of 
estoppel,  to  make  good  their  representation  in  favour  of  any 
person  who,  by  taking  a  debenture,  has  altered  his  position 
on  the  faith  of  such  representation.  See  In  re  Blakdy  Ordna/nce 
Co.,  L.  B.  3  Ch.  154 ;  Higgs  v.  Assam  Tea  Co.,  L.  B.4  Ex.  387 ; 
Crouch  V.  Credit  Fonder  of  England,  L.  B.  8  Q.  B.  347. 

3.  A  company  may  give  itself  power  to  issue  negotiable 
instruments,  and  a  debenture,  though  under  seal,  may  be 
treated  as  having  the  effect  of  a  promissory  note.  In  re 
Oenerai  Estates  Co.,  L.  B.  3  Ch.  758 ;  In  re  Imperial  Land  Co. 
of  Marseilles,  11  Eq.  478.  See,  however.  Crouch  v.  Credit 
Fonder  of  England,  L.  B.  8  Q.  B.  374. 
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If  an  inrtnunent  under  seal  cannot  be  a  pioBiiaBorj  note, 
as  appears  the  better  opinion,  it  ia  Teiy  donbtfol  whether 
the  incident  of  n^otiabilitj  can,  either  by  ocmtnct  or  by 
loDg-continned  cnatooi,  be  attached  to  soch  an  instnunent. 
Crouch  T.  Credit  Fancier  o/Enyland,!^  B.  8  Q.  B.  374. 
Ab  to  aabaeqnent  admowledgmenta — 
A    company  by  its    conduct  sufaaeqaent  to  an    issoe  of 
debentures    may   preclude    itself   from  setting   up  equities 
against  a  transferee  of  the  debentures.     Such  subsequent 
conduct  may  (a)  amount  to  an  estoppel  as  against  the  com- 
pany, or  (b)  a  ratification  of  a  transaction  originally  impeach- 
able, or  (e)  be  evidence  of  the  terms  of  the  original  contract. 
CoadjuA  (a)  Conduct  to  amount  to  an  estoppel  must  precede  the 

^S^^  transfer,  i.e.  the  change  of  position  which  renders  it  inequi- 
table for  the  company  to  set  up  the  true  state  of  &ctB. 
AiheruBum  Life  Assurance  Society  y.  Pooletf,  3  De  G.  &  Jo. 
294. 

Conduct  of  the  company  after  the  transfer  may  amount  to 
an  estoppel  in  faTOur  of  the  transferee,  if  he  has  thereby  been 
induced  to  abstain  from  enforcing  a  right  of  rescission  against 
the  transferor.    HuleU's  Case,  31  L.  J.  Ch.  293. 
Coodvet  (b)  Conduct  by  the  company,  whether  before  or  after  the 

nrfiflfntimi.  transfer,  may  amount  to  a  ratification,  in  favour  of  a  trans- 
feree, of  a  contract  originally  voidable  by  them.  Evleifs 
Case,  81  L.  J.  Ch.  293 ;  In  re  South  Essex  Estuary  Co.,  11 
Eq.  157 ;  In  re  Hercules  Insurance  Co.,  19  Eq.  302. 

But  where  debentures  were  issued  by  directors  in  fraud 

of  the  company,  it  was  held  that  payment  of  interest  to  a 

transferee  while  the  company  was  under  the  control  of  the 

same  directors  did  not  amount  to  a  ratification  of  the  issue. 

Athenaeum  Life  Assurance  Society  v.  Pooley,  3  De  G.  &  Jo. 

294. 

Gandnct  as         (c)  Conduct  of  the  company,  whether  before  or  after  the 

temw  of         transfer,  may  be  evidence  of  the  terms  of  the  original  contract. 

'^^'^         Higgs  v.  Assam  Tea  Co,,  L.  R.  4  Ex.  387;  In  re  Northern 

Assam  Tea  Co.,  L.  R.  10  Eq.  458. 
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TRANSFER  OF  THE   EQUITr  OF   REDEMPTION. 

The  owner  of  an  equity  of  redemption  in  property  is  con- 
sidered in  equity  as  the  owner  of  the  property,  and  may  deal 
with  it  as  owner.  Casbome  v.  Searfe,  1  Atk.  603 ;  2  J.  &  W. 
194  n. ;  Heath  v.  Pugh,  6  Q.  B.  Div.  345. 

The  mortgage  deed  may  itself  operate,  not  merely  as  a  Mortgage 
mortgage,  but  also  as  a  re-settlement  of  the  property  subject  r^JtSSae^t 
to  the  mortgage.  There  is  no  presumption  in  ordinary  cases 
that  the  mortgage  was  intended  to  have  no  further  effect  than 
to  secure  the  mortgage  debt.  The  question  is  a  question 
of  construction,  and  each  case  must  be  decided  on  its  own 
circumstances.  FUzgercUd  v.  Fauconherge^  Fitzg.  207;  6 
B.  C.  C.  295 ;  Bamett  v.  WiUon,  2  T.  &  C.  Ch.  407 ;  Eeatlier 
V.  ffNeil,  2  De  G.  &  Jo.  399 ;  Fhmley  v.  Fdton,  14  App. 
Gas.  61. 

Evidence  of  an  intention  to  make  a  new  settlement  may  be 
collected  from  the  limitations  of  the  mortgage  deed.  It  is 
not  necessary  that  such  intention  should  be  expressed  in  a 
recital.    Jcuikson  v.  IrmeSy  4  Bli.  104, 135.  ' 

Slight  alterations  in  the  equity  of  redemption,  which  may  Slight  alter- 
be  accounted  for  on  the  ground  of  inaccuracy  or  mistake,  are  ^^^^ 
not  suflBcient  to  show  an  intention  to  alter  pre-existing  limita-  '^«°^ption. 
tions.    Heaths  v.  O'Neily  2  De  G.  &  Jo.  399,  414;  Fhmley  v. 
FdUm,  14  App.  Cas.  61,  65 ;  In  re  Byron's  SeUlement,  (1891) 
3  Oh.  474, 481. 

Where  the  reservation  of  the  equity  of  redemption  merely  Limitation 
gives  the  mortgagor  a  more  beneficial  interest  in,  or  wider  j^°J[^^ 
power  over  his  own  estate,  it  will  not  be  treated  as  due  tointeieet. 
inaccuracy  or  mistake.    Anson  y.  Lee,  4  Sim.  364;  Atkinson 
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V.  Smith,  3  De  G.  &  Jo.  186;  Plamletf  y.  Fdtan,  14  App. 
Cas.  61,  68. 

A  release  by  a  widow  of  her  dower  in  a  mortgage  by  her 
husband's  heir  at  law  is  presomed  to  be  merely  for  the  purpose 
of  the  security.  Meek  y.  Chamberlain,  8  Q.  B.  D.  31. 
Barring  estate  Where  it  was  recited  in  a  mortgage  of  land  in  New  South 
Wales  that  A«  was  entitled  under  his  father's  will  to  a  life 
estate  in  the  mortgaged  property,  with  remainder  to  his 
children  as  tenants  in  common  in  tail  general  with  cross- 
remainders  between  them,  and  that  B.,  a  daughter  of  A.,  and 
C,  her  husband,  had  agreed  to  bar  the  estate  tail  in  remainder 
yested  in  her  and  in  him  in  her  right,  and  the  equity  of 
redemption  was  reseryed  to  A.  and  C.  according  to  their 
original  respective  estates  and  interest  in  the  mortgaged 
property,  it  was  held  that  B.'s  estate  tail  was  only  barred  for 
the  purposes  of  the  mortgage.  Phmley  v.  FeUon,  14  App. 
Gas.  61. 

The  question  generally  arises  in  one  or  other  of  two  special 
cases  to  which  special  considerations  apply,  (1)  where  a  wife's 
estate  is  mortgaged  to  secure  the  husband's  debt,  (2)  where 
the  mortgage  is  executed  under  a  general  power  of  appoint- 
ment.   Plomletf  y.  Fdton,  14  App.  Cas.  61. 

(1)  ^  It  must  now  be  admitted  as  an  established  principle 
to  be  applied  in  deciding  upon  the  effect  of  mortgages  of  this 
description,  whether  it  be  the  estate  of  the  wife  or  the  estate 
of  the  husband,  if  the  wife  joins  in  the  conveyance,  either 
because  the  estate  belongs  to  her  or  because  she  has  a  charge 
by  way  of  jointure  or  dower  out  of  the  estate,  and  there  is 
a  mere  reservation  in  the  proviso  for  redemption  of  the 
mortgage,  which  would  carry  the  estate  from  the  person  who 
was  owner  at  the  time  of  executing  the  mortgage,  or  where 
the  words  admit  of  any  ambiguity,  that  there  is  a  resulting 
trust  for  the  benefit  of  the  wife  or  for  the  benefit  of  the 
husband  according  to  the  circumstances  of  the  case."  Fer 
Lord  Bedesdale  in  Jackson  v.  Innes,  1  Bll  104, 126. 
Beservatum  Thus,  where  in  a  mortgage  of  the  wife's  real  estate  the 
and  his  heirs,  equity  of  redemption  is  reserved  to  the  husband  and  his 
heirs,  a  resulting  trust  will,  in  the  absence  of  any  evidence 
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of  a  contrary  intention,  be  implied  in  favour  of  the  wife. 
Broad  v.  Broody  2  Ch.  Ca.  99,  161 ;  Earl  of  Huntington  v. 
C<mnte88  of  Huntington,  2  Vem.  437 ;  2  B.  P.  0.  7 ;  Buseombe 
V.  Hare,  6  Dow,  1 ;  Jaekson  v.  Innes,  1  Bli.  104 ;  Stansfield  v. 
HaUam,  29  L.  J.  Ch.  173. 

Where  land  of  the  wife  was  limited  to  the  use  of  trustees 
upon  such  trusts  as  the  husband  should  appoint,  and  subject 
thereto  upon  trusts  in  favour  of  the  husband  and  wife  and 
their  children,  and  the  husband  appointed  the  land  to  a 
trustee  upon  trust  for  sale  and  securing  the  repayment  of 
the  mortgage  money,  and,  subject  thereto,  upon  trust  for  the 
husband  and  his  heirs,  it  was  held  that  the  mortgage  effected 
a  re-settlement    Heather  v.  O'Neill  2  De  G-.  &  Jo.  399. 

The  case  went  on  the  grounds  that  the  mortgage  was  not 
an  ordinary  mortgage,  but  a  conveyance  of  the  estate  upon 
trusts  expressly  declared,  and  that  the  trustees  of  the  old 
settlement  were  parties  to  the  mortgage  for  the  purpose  of 
passing  the  legal  estate  to  the  new  trustee.  Heather  v.  O'Neil, 
2  De  G.  &  Jo.  399. 

A  release  by  a  wife  of  her  jointure  rent-charge  will  be  Release  of 
presumed  to  be  a  release  merely  for  the  purpose  of  the  niort- reS^oSuge. 
gage.  The  presumption  is  strengthened  by  a  recital  that  she 
has  joined  in  the  mortgage  **  in  order  to  effect  the  said  mort- 
gage security,"  or  ''  in  manner  hereinafter  expressed  and  for 
the  purpose  hereinafter  appearing."  Wood  v.  Wood,  7  B.  183 ; 
In  re  Betton'a  Trust  Est-ates,  12  Eq.  553. 

A  mortgage  by  the  husband  of  property  of  the  wife,  which  Mortgage  of 
the  husband  was  competent  to  make  his  own  by  reducing  into  ^SbSh*^ 
possession  during  her  lifetime,  will  not  destroy  her  right  by  ^b«idooiild 
survivorship  beyond  the  extent  of  the  mortgage  debt,  although  poaseasion. 
the  equity  of  redemption  is  reserved  to  the  husband  alone. 
Clarh  V.  Bwgh,  2  Coll.  221 ;  PigoU  v.  Pigott,  4  Eq.  549. 

Where  husband  and  wife  mortgaged  by  feoffment  and  fine 
land  of  which  they  were  tenants  by  entireties  in  fee,  and  the 
equity  of  redemption  was  limited  to  the  husband  and  wife 
and  their  heirs  or  to  such  other  persons  as  they  or  the  survivor 
should  appoint,  it  was  held  that  the  proviso  annexed  a  new 
quality  to  the  wife's  estate  by  enabling  her  to  dispose  of  it 

2b 
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without  levying  a  fine,  and  must  be  strictly  ocmstnied.    Aikim^ 

son  Y.  Smith,  3  De  6.  &  Ja  186. 
Power  to  A  soirender  of  the  wife's  copyhold  estate  by  husband  and 

niie  fdzther    wife  to  soch  nses,  and  charged  with  payment  of  snch  soms. 


as  the  mortgagee,  by  the  direction  of  the  hnsband,  should 

appoint)  with  a  proviso  for  redemption  on  payment  of  1001^ 

was  held  a  valid  security  for  5002.  in  addition,  the  mortgagee 

having,  by  the  direction  of  the  husband,  charged  it  with 

various  sums  making  up  that  amount    Eddle$ton  t.  Cdllins,  3 

D.  M.  &  G.  1. 

Betetaemeiit      Where  the  limitations  relied  upon  as  making  a  re-setHe- 

ytowmo  toe      meut  are  distinct  from  the  proviso  for  redemption,  they  must 

"'^^Vtwm-    be  given  their  full  effect    Bowd  v.  WaHey,  1  Cbu  Eep.  116 ; 

JadesM  V.  InneSy  1  Bli  104;  Beeve  v.  Hicks,  2  Si.  &  St  403. 

Thus,  where  the  wife  joined  her  hnsband  in  the  mortgage 
of  her  estate  by  fine,  and  the  proviso  was  that,  if  the  husband 
or  wife  paid  the  money  at  the  day,  the  term  created  by  the 
deed  should  cease,  and  the  uses  of  the  fine  were  declared  to 
enuie  to  the  use  of  the  mortgagee  during  the  term,  subject 
to  the  said  proviso,  and  after  the  expiration  of  such  term  to 
certain  uses  therein  mentioned,  it  was  held  that  there  was  no 
connection  between  the  mortgage  and  the  new  limitations 
contained  in  the  deed  which  limited  the  reversion  in  fee,  and 
that  no  resulting  trust  in  fftvour  of  the  wife  could  be  implied. 
Jackson  y.  Innes,  1  Bli.  104. 
Hortgage  (2)  Where  A.  and  B.  executed  a  mortgage  by  virtue  of  a 

power  of^  joint  power  of  appointment  in  a  settlement  under  which, 
appointmeot  gabject  to  the  exercise  of  the  power,  A.  was  entitled  for  life, 
remainder  to  B.  in  fee,  and  the  equity  of  redemption  was 
reserved  to  A.  and  B.  and  their  heirs,  it  was  held  that  the 
limitations  of  the  settlement  were  not  altered,  chiefly  on  the 
ground  that  A.  was  by  the  mortgage,  as  between  himself  and 
B.,  required  to  keep  down  the  interest  during  his  life.  Hipkin 
v.  Wilson,  3  De  G.  &  Sm.  738. 

Where  land  was  limited  to  such  uses  as  husband  and  wife 
should  jointly  appoint,  and'  in  default  to  husband  for  life, 
remainder  to  wife  for  life,  remainder  to  son  in  fee,  and  the 
husband   and  wife,  in  exercise  of  the  joint  power,  made  a 
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mortgage  which  limited  the  equity  of  redemption  to  the 
husband  and  wife  and  their  heirs  or  such  other  persons  as  they 
should  direct,  it  was  held  that  the  mortgage  made  no  altera- 
tion in  the  title  to  the  equity  of  redemption.  Whitbread  v.- 
Smith,  1  Drew.  531 ;  3  D.  M.  &  G.  727. 

Where,  in  a  mortgage  of  land  under  a  joint  power  given  PioTiso  for 
to  husband  and  wife  by  the  marriage  settlement,  the  equity  du^d;  txm 
of  redemption  was  reserved  to  the  uses  of  the  settlement,  *™*'^'P'^ 

^  ,    oeeds  of  sale. 

but  there  was  a  direction  to  pay  over  the  surplus  proceeds 
of  sale  to  the  husband,  it  was  held  that  the  husband  took 
the  surplus  proceeds  for  his  own  benefit.  J<mes  v.  Da/viea, 
8  CL  D.  205;  see,  however,  Phmley  v.  FeUon^  14  App.  Cas. 
61,  68. 
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CHAPTER  XXXIX. 

ULTIMATE  INCIDENCE  OF    THE  MOBTGAGB  DEBT. 

The  election  of  the  mortgagee  does  not  determine  the 
ultimate  incidence  of  the  mortgage  debt.  Oaltan  y.  Hancoek, 
2  Atk.  424,  435,  438. 

And,  conversely,  no  right  of  indemnity,  exoneration,  contri- 
bution, or  marshalling  which  may  arise  between  persons 
interested  in  the  equity  of  redemption  or  entitled  to  redeem 
can  a£fect  the  power  of  the  mortgagee  to  select  his  remedy. 
Masm  V.  Bogg,  2  My.  &  Cr.  443,  447 ;  Wrioion  v.  Fm»,  2  D.  & 
War.  192 ;  Nayea  y.  PoUook,  32  Oh.  Div.  53. 

A.  Incidence  of  the  Debt  as  between  Co-Mortgagobs. 

Where  one  of      Where  there  are  several  mortgagors,  of  whom  one  is  the 
issnretj.        principal  debtor  and  the  others  sureties,  the  rights  of  the 
sureties  to  exoneration  by  the  principal  debtor  and  to  con- 
tribution as  between  themselves  belong  to  the  law  of  principal 
and  surety. 
Mortgagee  not     A  mortgagee  is  not  affected  by  any  right  of  exoneration 
Tig?t  of  ^      which  may  exist  as  between  his  co-mortgagors, 
exoneration.        Where  mortgagees  of  estates  A.  and  B.,  of  which  A.  was  liable 
to  exonerate  B.,  concurred  in  a  sale  of  A.  aud  allowed  the 
mortgagor  to  receive  3000Z.,  part  of  the  purchase  money,  it  was 
held  that  they  were  not  chargeable  with  the  3000Z.  as  against 
a  person  interested  in  the  equity  of  redemption  in  estate  B. 
Noyes  v.  PoUoek,  32  Oh.  Div.  53. 

Where  there  are  co-mortgagors,  parol  evidence  is  admissible 
to  show  for  whose  benefit  the  money  was  really  advanced. 
Oray  v.  Bowinm,  27  L.  J.  Oh.  702. 
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The  cases  as  to  contribution  between  co-sureties  are  collected  Contribution 

bdiiWAfiii  oo* 

in  Wolmershausm  v.  GiUlick,  (1893)  2  Ch.  514 ;  In  re  Pa/rkeTy  aureties. 
(1894)  3  Ch.  400. 

Each  surety  must  bring  into  hotchpot  every  benefit  which 
he  has  received  in  respect  of  his  suretyship,  e,g,  any  counter- 
security  given  him  by  the  principal  debtor.  It  follows  that 
such  security  will  be  applicable  for  the  benefit  of  all  the 
sureties  to  the  full  extent  of  the  principal  debt.  8ted  v.  Dixon, 
17  Ch.  D.  825 ;  In  re  Arcedeehne,  24  Ch.  D.  709 ;  Berridge  v. 
Berridge,  44  Ch.  D.  168. 

**  It  has  long  been  settled  in  this  Court  that  if  the  wife's  Wife's  estate 
estate  be  charged  or  pledged  for  the  debts  of  the  husband,  she  hosband'a 
is  entitled  to  have  that  estate  exonerated.    Originally,  perhaps,  ^®^** 
it  arose  in  the  course  of  the  Court's  administration  of  the 
husband's  estate,  the  Court  giving  the  wife  the  benefit  of  the 
husband's  contract  or  covenant  to  pay  the  money,  and  by  virtue 
of  that  transfer  of  the  legal  right  of  the  creditor,  giving  the 
wife  a  claim  against  the  husband's  estate.    But  after  some 
time  the  form  of  the  doctrine  assumed  a  difi^erent  shape,  and 
then  we  find  the  language  introduced — that  the  wife  is  to  be 
regarded  as  a  surety  for  the  husband,  and  that  in  respect  of 
such  contract  of  suretyship  she  is  entitled  to  the  ordinary  rights 
of  a  surety,  namely,  to  have  the  debt  of  the  principal  thrown 
upon  the  property  of  the  principal"    Per  Westbury,  C,  in 
Sehdefidd  v.  Loehwood,  4  D.  J.  &  8.  22,  27. 

The  earlier  doctrine  is  illustrated  by  Ehmtington  v.  HwUington, 
2  Vern.  437;  1  B.  P.  C.  1 ;  Poeoek  v.  Lee,  2  Vern.  604;  TcOe  v. 
Austin,  1  P.  W.  264. 

The  doctrine  is  based  on  suretyship  in  Bohinson  v.  Oee,  1 
Ves.  8.  251,  252 ;  Earl  of  Kirmoul  v.  Mmey,  3  Sw.  202  n.,  217. 

A  statement  in  the  deed  that  the  money  was  paid  to  husband 
and  wife  imports  payment  to  the  husband ;  but  it  may  be 
shown  by  parol  evidence  that  the  payment  was  for  the  benefit 
of  the  wife.  Clinton  v.  Hooper,  1  Ves.  J.  173;  Hudson  v. 
Ca/rmiehael,  Eay,  613. 

It  is  a  question  how  far  the  wife's  right  of  exoneration  extends.  Mortgage  of 
Where  the  wife's  freehold,  not  settled  to  her  separate  use,  is  hold,  not 
mortgaged,  it  has  been  held  that  she  cannot  compete  withg^p^^^^^ 
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Mortgage  of 


creditora  of  the  husband.  Taie  y.  Austin,  1  P.  W.  264 ;  Clintan 
T.  Eooper,3B.  C.  C.  201 ;  1  Yes.  J.  173 ;  see,  however,  Paiimdb 
T.  Pawlet  2  Aik.  383;  Bobiman  v.  Gee,  1  Ye8.&  251. 

In  Oleaves  t.  Pome  (1  D.  J.  &  8.  87,  96)  it  is  assumed  that 
the  wife  has  the  rights  of  a  creditor. 

Where  .separate  estate  of  the  wife  is  mortgaged,  she  has 
the  ordinary  rights  of  a  creditor,  and,  if  she  is  her  husband's 
executrix,  may  retain  her  debt  as  against  his  simple  contract 
creditors.    Hudion  y.  Carmiehael,  Kay,  613. 

Where  a  mortgage  was  created  by  husband  and  wife  under 
a  joint  power  of  appointment,  subject  to  which  a  moiety  of  the 
mortgaged  estate  stood  limited  to  the  wife  in  fee,  it  was  held 
that  the  wife  had  no  right  to  exoneration.  Sehdkfield  y.  Lock' 
wood,  4  D.  J.  &  S.  22. 

Where  a  wife  married  before  the  Dower  Act  joins  with  her 

husband  in  levying  a  fine  of  his  freehold  [estate,  and  they 

mortgage  the  estate  in  fee,  her  inchoate  right  to  dower  is 

extinguished.    She  has  no  right  to  exoneration  as  surety,  as 

she  has  no  property  to  pledge  with  regard  to  which  the  right 

could  arise.    Bavoson  y.  Bwnk  of  Whitehaven,  6  Ch.  Diy.  218. 

MortgM^e  of        Where  the  grantee  of  a  policy  of  life  insurance,  which  con- 
life  poliojy  ,  . 

where  grantee  tamed  a  proviso  avoiding  the  policy,  except  as  against  an 
^^Ji^Q,  assignee  for  value,  if  the  grantee  committed  suicide,  mortgaged 

the  policy,  together  with  real  estate,  for  a  sum  exceeding  the 
policy  moneys,  and  the  mortgagee,  the  grantee  haying  com- 
mitted suicide,  recovered  them  from  the  insurance  office,  it 
was  held  that  the  insurance  office  had  no  equity,  as  against 
the  representatives  of  the  grantee,  to  indemnity  or  even  to 
contribution  out  of  the  real  estate.  SoUcUcrff  Life  Asmrance 
Soeieiy  Y.  Lamb,  1  R.  &  M.  716;  2D.  J.  &S.  251;  City  Bank 
v.  Sovereign  Life  Assurance  Co.,  50  L.  T.  565.  See  White  y. 
British  Empire  Life  Asswrcmee  Co.,  7  Eq.  394. 


PnrohAMK 
bonndto 
indemnify 
yendor. 


B.    Inoidekce  of  the  Debt   as  between  Yendor  and 

PUROHASBE  OF  THE  EQUITY  OF  EeDEMPTION. 

On  a  conveyance  for  value  of  lands  subject  to  an  incum- 
brance and  expressed  to  be  so  conveyed,  there  is  implied  an 
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undertaking  by  the  purchaser  to  indemnify  the  vendor  against 
his  personal  liability  under  the  incumbrance.  Waring  v. 
Ward,  7  Ves.  332 ;  Crafts  v.  TriHon,  8  Taunt.  365 ;  Va/nddem 
V.  Vanddewr,  3  CI.  &  P.  82,  99 ;  Jones  v.  Kearney,  1  D.  &  War. 
134,  155 ;  Barry  v.  Harding,  1  J,  &  Lat  475,  485 ;  Adair  t. 
Garden,  29  L.  R.  Jr.  469 ;  Bridgman  v.  Daw,  40  W.  R.  253. 

The  purchaser  is  under  no  personal  liability  to  the  incum- 
brancer. Woods  V.  Euntingford,  3  Ves.  128,  132 ;  In  re 
Errmgton,  (1894)  1  Q.  B.  11. 

There  may,  of  course,  be  a  novation  by  the  release  of  the 
original  mortgagor  and  the  substitution  of  the  purchaser  as 
debtor.    Shore  y.  Shore,  2  Vh.  378. 

C.    Incidence  op  the  Debt  as  between  the  Property 

CHARGED  AND  THE  PERSONAL  ESTATE. 

The  specific  legatee  of  a  chattel  or  other  personal  property  Legatee  of 
is  entitled  to  have  any  charge  upon  the  property  created  by  entitled  to 
his  testator  discharged  out.  of  the  testator's  general  personal  exoneration, 
estate.    Stefwart  v.  DenUm,  4t  Doug.  219 ;  Knight  v.  Dams,  3 
My.  &  K  358 ;  BothamUy  v.  Sherson,  20  Eq.  304. 

If  the  legacy  is  not  redeemed,  the  legatee  is  entitled  to 
compensation  to  the  amount  of  the  legacy.    Cases  supra. 

The  legatee  is  so  entitled,  whether  the  testator  is  personally 
liable  for  the  debt  secured  by  the  charge  or  not.  Bothamley 
V.  Sherson,  20  Eq.  304. 

This  decision  camiot  be  reconciled  with  the  opinion  of 
Leach,  M.B.,  that  ^Hhe  same  principle  applies  to  specific 
legatees  as  to  devisees  of  real  estate  in  respect  of  the  redemp- 
tion of  the  subject  of  the  gift  out  of  the  general  assets  of  the 
testator."    Knight  y.  Davis,  3  TllL.  &K.S5S,' 361. 

Under  the  rules  which  prevailed  before  Locke  King's  Act,  Heir  or 
the  heir  or  devisee  of  an  estate  in  mortgage  was  entitled,  j^^^rged 
where  the  ancestor  or  testator  was  personally  liable  for  the  ®' ™***^*^®^' 
mortgage  debt,  to  have  the  mortgage  paid  off  oat  of  hb 
general  personal  estate.     Evelyn  v.  Evelyn,  2  P.  W.  659; 
Wa/ring  v.  Ward,  7  Ves.  332.  J 

The  devisee  was  entitled  to  exoneration  although  the  land 
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was  devised  to  him  sabject  to  iacumbrauces,  these  words  being 
taken  as  merely  descriptive  of  the  subject-matter  of  the  gift. 
S&rle  V.  8t.  Eloy,  2  P.  W.  386 ;  Graves  v.  Hicks,  6  Sim.  398. 

The  heir  or  devisee  was  not  entitled  to  exoneration  unless 
his  ancestor  or  testator  was  personally  liable  for  the  mortgage 
debt. 
Effect  of  The  effect  of  Locke  King's  Acts,  as  to  which  see  Theobald 

T^OAiCA   Kind's  ^"^ 

Acta,  on  Wills,  pp.  135-143,  has  been  to  make  the  land  mortgaged 

or  charged  liable,  in  both  cases,  as  between  it  and  the  personal 
estate,  to  payment  of  the  secured  debt. 


D.   Incidence  of  the  Debt  as  between  the  Real  and 
Pebsonal  Bepbesentatiyes  of  Infants  and  Lunatics. 

In&nt  '^  In  the  case  of  the  infant  it  is  settled  that,  as  a  trustee  out 

of  Court  cannot  change  the  nature  of  the  property,  so  the 
Court,  which  is  only  a  trustee,  must  act  as  the  trustee  out  of 
Court."  Per  Eldon,  C,  in  Ex  parte  Phillips,  19  Ves.  118, 122. 
Therefore,  where  a  charge  on  the  real  estate  of  an  infant  is 
paid  off  out  of  his  personalty,  the  next  of  kin  will  have  an 
equity,  if  the  infant  dies  under  age,  to  a  charge  on  the  real 
estate  to  the  extent  of  the  personal  estate  so  applied.  Oibsan 
V.  Scvdamore,  1  Dick.  45 ;  Witter  v.  Witter,  3  P.  W,  99 ;  Lard 
Ashbv/rtcn  v.  Lady  AsKburton,  6  Ves.  6 ;  Ware  v.  PolMU,  11 
Ves.  257,  278 ;  WeVb  v.  Lord  Shafteshmy,  6  Madd.  100. 

Lunatia  As  regards  a  lunatic — 

Change  with-  A  change  in  the  nature  of  his  property  made  without 
on  y.  g^^^i^Qriijy  jjjyj  jjQ  effect.    The  rights  of  the  persons  claiming 

under  him  are  the  same  as  if  no  change  had  been  made. 
Awdiey  v.  Awdley,  2  Vem.  193  S.  C.  Lord  PlymoutVs  Case, 
Freem.  Ch.  114. 
Change  by  In  the  ordinary  course  of  managing  a  lunatic's  estate,  the 

Court  pays  no  regard  to  the  interests  or  expectations  of  those 
who  may  come  after.  In  matters  outside  the  ordinary  course 
of  management,  it  is  the  duty  of  the  Court,  so  far  as  possible, 
not  to  alter  the  character  of  the  lunatic's  property,  or  to 
interfere  with  any  rights  of  succession.  Ex  parte  Annandale, 
Amb.  79  ;  Ex  parte  Orimstone,  Amb.  706 ;  4  B.  C.  C.  235  n. ; 
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Oxenden  v.  Lord  CompUniy  2  Ves.  J.  69  ;  Ex  parte  Whitbread, 

2  Mer.  99  ;  Be  Badcoek,  4  My.  &  Cr.  440 ;  A.-G.  v.  Marquis  of 
AUesbury,  12  App.  Cas.  672. 

Therefore,  where  a  mortgage  created  by  an  ancestor  of  the 
lunatic  was  paid  off  oat  of  the  Innatic's  personal  estate,  but 
the  mortgage  was  kept  alive,  it  was  held  on  the  death  of  the 
lunatic  intestate  that  the  sum.  applied  in  paying  off  the  mort- 
gage should  be  raised  out  of  the  real  estate  comprised  therein, 
and  dealt  with  as  personal  estate.  In  re  Leemmg,  3  D.  F. 
&  J.  43. 

The  earlier  cases  are  conflicting,  but  the  balance  of  autho- 
rity is  against  any  equity  of  the  next  of  kin  in  such  a  case 
to  a  charge  on  the  real  estate.  Ex  parte  Orimstone^  Amb. 
706;  Ex  parte  Phillips,  19  Ves.  118 ;  Newcombe  v.  Neweonibe, 

3  It.  Eq.  414 ;  Ea/rl  of  Leitrim  y.  Enery,  Dru.  t  Sugd.  330 ; 
6  Ir.  Eq.  357^  where  the  eases  are  collected. 

These  cases  appear  to  haye  proceeded  on  the  ground  that 
the  payment  off  of  a  charge  on  the  lunatic's  property  was  a 
transaction  within  the  course  of  ordinary  management  analogous 
to  expenditure  on  repairs  or  cutting  timber. 

The  decision  in  In  re  Leeming  appears  to  be  in  accordance  Liuiacy  Act, 
with  the  intentions  of  the  Legislature.    See  Lunacy  Act,  1890  123.'* 
(53  Vict.  c.  5),  sects.  118  and  123. 


E.    Incidence  of  the  Debt  as  between  Different 
Properties  subject  to  the  Same  Mortgage. 

The  general  rule  is,  that  where  a  mortgagor  mortgages 
distinct  properties  to  secure  the  same  debt,  these  properties 
must,  as  between  persons  claiming  under  the  mortgagor,  bear 
the  mortgage  debt  rateably,  in  proportion  to  their  respective 
yalues.  Aldrieh  v.  Cooper,  8  Ves.  382,  392 ;  AveraU  v.  Wade, 
LI.  &  Q.  t.  Sugd.  252. 

The  rule  applies   where  real  and  personal   property  are  Realty  and 
mortgaged  to  secure  the  same  debt.    Lipscomb  v.  Lipscomb,  nort^^ged 
7  Eq.  501 ;  Trestrail  v.  Masm,  7  Oh.  D.  655.  together. 

The  rule  applies  where  different  properties  are  mortgaged  Propertieg  M 

at  different  times  to  secure  the  same  debt.    The  question  is,  di^erent 

times. 
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Properties 
mast  be 
subject  to 
same  chftrge. 


Expression  of 
contrary  in- 
tention by 
mortgagor. 


Collateral 
seonrity. 


Charge  in 
aid. 


whether  the  mortgagor  treated  the  loan  as  one  consolidated 
loan^  and  it  is  immaterial  that  a  farther  advance  was  made 
him  on  the  occasion  of  the  subsequent  security.  GcUton  v. 
Hancock,  2  Atk.  424,  426 ;  Owynne  v.  Edwards,  2  Euss.  289  n. ; 
Leonino  v.  Leonino,  10  Ch,  D.  460,  where  Lipscomb  v.  Lipscomb, 
7  Eq,  501,  and  De  Bochefort  v.  Dawes,  12  Eq,  540,  are  dis- 
cussed. 

The  rule  only  applies  where  the  different  properties  are 
subject  to  one  and  the  same  charge.  Therefore,  where  a 
company  has  a  specific  mortgage  on  real  estate  of  a  share- 
holder, and  a  general  lien  on  his  shares  for  the  same  debt, 
there  can  be  no  apportionment.  The  real  estate  must  bear 
the  whole  debt.    In  re  Dunlop,  21  Ch.  Div.  583. 

The  mortgagor  may  provide  that,  as  between  different 
properties  subject  to  the  same  mortgage,  one  shall  bear  the 
whole  mortgage  debt  in  exoneration  of  the  other  or  others. 
The  rights  of  parties  claiming  imder  him  are  determined  by 
his  intention,  which  may  be  expressed  either  in  the  instru- 
ments creating  the  charge  or  in  his  will.  Marquis  of  Bute  v. 
Cimynghame,  2  Euss.  275,  299 ;  Leonino  v.  Leonino,  10  Ch.  D. 
460,  464 ;  In  re  Dunlop,  21  Ch.  Div.  583,  588. 

Property  comprised  in  a  mortgage  described  as  a  collateral 
security  is  not  necessarily  entilted  to  exoneration.  Collateral 
is  not  equivalent  to  secondary.  Early  v.  Early,  16  Ch.  D. 
214  n. ;  In  re  AthiU,  16  Ch.  Div.  211.  See  Marquis  of  Bute 
V.  Ownynghame,  2  Euss.  275. 

But  where  the  second  estate  was  charged  "  in  aid  *'  of  the 
first,  it  was  held  that  the  debt  was  primarily  payable  out  of 
the  first  estate.    Stringer  v.  Harper,  26  B.  33. 


P.    Incidekce  of  the  Debt  as  between  Tenant  for 

Life  and  Eemainderman. 

Tenant  for  life  is  bound,  to  the  extent  of  the  rents  and 
profits,  to  keep  down  the  interest  of  incumbrances  affecting 
the  fee ;  and  all  rents  and  profits  received  during  his  tenancy 
are  available  for  the  payment  of  any  interest  accruing  during 
the  tenancy.    MavMon  v.  Mcmaton,  2  P.  W.  235 ;  Bevd  v. 
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Wathinson,  1  Ves.  S.  93 ;  Tracy  v.  Lady  Hereford,  2  B.  C.  C. 
128 ;  Burgee  v.  Mawhey,  T.  &  R.  167  ;  Caulfield  v.  Maguire,  2 
J.  &  Lat.  141,  160 ;  Kensington  V.  Botwerie,  19  B,  39 ;  7  D. 
M,  &  G.  134;  7  H.  L.  0.  557 ;  Makings  v.  Makings^  1  D.  F.  & 
J.  355. 

Tenant  for  life  of  two  estates  which  are  settled  nnder  a  will  Two  estates 
as  one  property  is  bound  to  apply  the  surplus  rents  of  one  one  property, 
estate  in  keeping  down  charges  on  the  other.    Frewen  y.  Law 
Life  Assurance  Society,  (1896)  2  Ch,  511. 

Where  a  tenant  for  life  of  two  estates  comprised  in  the 
same  settlement  allowed  the  interest  on  a  mortgage  of  one 
estate  to  fall  into  arrear  while  he  paid  off  part  of  the  prin- 
cipal due  on  a  mortgage  of  the  other,  it  was  held  that  the  two 
claims  formed  the  subject  of  set-off.  SchoUfidd  v.  Lochwood, 
4  D.  J.  &  S.  22. 

A  mortgagee  buying  the  life  estate  cannot  charge  interest  Assignee  of 
against  the  inheritance  which  his  vendor  had  neglected  to 
pay.     He  is  bound  to  satisfy  arrears  before  the  purchase  out 
of  the  rents  and  profits  accruing  due  after  it.    Lord  Penrhyn 
V.  Hughes,  5  Ves.  99. 

As  to  apportionment  between  tenant  for  life  and  remainder-  Mortgage 

,  -  111.1  « payable  by 

man  where  the   mortgage  was  payable  by  instalments  of  inatalmentB. 
principal  and   interest,  see  O'Borke  v.   OBorke,  17  L.  R. 
Ir.  376. 

Tenant  for  life  will  be  chargeable  with  an  occupation  rent,  Occupation 
if  he  has  had  the  benefit  of  personal  occupation  or  enjoyment 
Kensington  y.  Bouverie,  7  H.  L.  C.  557, 

A  succeeding  tenant  for  life  is  under  no  obligation  to  Second  tenant 
discharge   arrears  accruing  during  the  preceding    tenancy.  ^'  ^^' 
Such  arrears  are,  as  between  him  and  persons  entitled  to  the 
inheritance,  a  charge  on  the  inheritance.    Caulfield  y.  Maguire, 
2  J.   &   Lat.    141,  158 ;   Skarshaw  v.  GMs,  Kay,  333,  not 
following  the  dictum  in  Lord  Penrhyn  y.  Hughes,  5  Yes.  99, 106. 

A  tenant  for  life  redeeming  a  mortgagee  in  possession,  who 
has  receiyed  rents  in  excess  of  the  interest  due  to  him,  is 
entitled  to  a  charge  on  the  inheritance  for  so  much  of  the 
principal  as  is  thereby  discharged.  Faulkner  v.  Daniel,  3  Ha. 
204  n, ;  Pawley  y.  Colyer,  3  D.  J.  &  S.  676. 
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If  tenant  for  life  pays  interest  on  a  charge  in  excess  of  the 

rents  and  profits,  he  may  make  himself  an  incnmbrancer  on 

the  inheritance  for  snch  excess.    It  is  a  question  of  intention. 

The  presumption  is  that  he  intended  a  gift  to  the  inheritance. 

Kefmngton  v.  Bouverie,  7  H.  L.  C.  557. 

Bemainder-         Where  there  is  a  charge  upon  the  inheritance,  the  remainder- 
man, "whether  ,  .    _  o      *r 
entitled  to      man  IS  entitled  to  a  receiver  if  the  tenant  for  life  fails  to  keep 


reoeiTer. 


down  the  interest  out  of  rents  and  profits.  HiU  v,  Brotvne^ 
Dm.  426,  434 ;  Kermngtw  v.  Bouvene,  19  B.  39,  54 ;  7  H.  L. 

C.  557 ;  Makings  v.  Makings,  1  D.  F.  &  J.  355,  358. 

The  dictum  of  Westbury,  C,  in  8cholefield  v.  Loektoood  (4  D. 

J.  &  S.  22,  31),  that  no  right  arises  to  the  remainderman  until 

the  death  or  insolvency  of  the  tenant  for  life,  appears  to  be 

inconsistent  with  these  authorities. 

Bemainder-         Where  the  tenant  for  life  lets  interest  fall  into  arrear  and 

charge  on       the  mortgagee  raises  it  out  of  the  inheritance,  the  remainder- 

fatnr©  rents.    ^^^^^  ^^  ^  charge  for  such  arrears  upon  the  future  rents  and 

profits  payable  during  the  tenancy  for  life.     Waring  v.  Coventry ^ 

2  M.  &  K.  406 ;  Coots  y.  O^BeiUy^  1  J.  &  Lat  455 ;  Makings  v. 

Makings,  1  D.  P.  &  J.  355. 

Whether  Bomilly,  M.B.,  is  reported  as  haying  said,  in  Kensington  v. 

man  can  have  Bouvtrie  (19  B.  39,  54),  that,  if  the  remainderman  allows  the 

account.         tenant  for  life  to  let  interest  fall  into  arrear,  he  cannot  after 

his  death  ask  for  an  account  of  the  rents  or  establish  a  debt 

against  his  assets  on  the  ground  that  the  rents  were  sufficient 

to  keep  down  the  interest.    The  report  appears  to  be  incorrect. 

See  Baldwin  y.  Baldwin^  4  Ir.  Ch.  501 ;  6  Ir.  Oh.  156,  where 

the  contrary  was  held. 

Tenant  by  the  curtesy  (a),  tenant  for  life  with  an  absolute 
power  of  appointment  (J),  or  owner  in  fee  with  an  executory 
deyise  oyer  (e),  is  under  the  same  obligations  as  tenant  for  lifa 
(a)  Corbett  y.  Barker,  3  Anst.  755 ;  (b)  Whithread  v.  8mn£h,  3 

D.  M.  &  G.  727,  741 ;  (c)  Butcher  y.  Simmonds,  35  L.  T.  304. 
Adult  tenant      An  adult  tenant  in  tail  is  not  bound  to  keep  down  the 

interest  on  incumbrances  out  of  rents  and  profits.  If  he  does 
keep  down  the  interest,  he  is  not  entitled  to  charge  it  against 
the  inheritance.  Ameshury  y.  Brown,  1  Ves.  S.  477 ;  Burges  v. 
Mawbey,  T.  &.  E.  167. 
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An  infant  tenant  in  tail  is  bound  to  keep  down,  out  of  rents  In&nt  teDant 
and  profits,  the  interest  of  inenmbrances  on  the  fee.    Sergeson 
Y.  Sealeg,  2  Atk.  416 ;  Burgee  v.  Mawbey,  T.  &  B.  167. 

The  obligation  can  only  be  enforced  by  the  reyersioner  or 
remainderman.    Bertie  v.  Lord  Abingdon,  3  Mer.  560. 


G.    Marshalling. 

This  doctrine  has  been  shortly  stated — 

'^  If  a  creditor  has  two  fonds,  the  interest  of  the  debtor  Mftrthalling 
shall  not  be  regarded,  but  the  creditor  having  two  funds  shall 
take  to  that  which,  paying  him,  will  leaye  another  fund  for 
another  creditor."    Per  Eldon,  C,  in  Aldrieh  v.  Cooper,  8  Ves. 
382,  39L 

The  doctrine  is  subject  to  the  following  limitations : — 

1.  '^  That  principle  has  neyer  been  applied  to  affect  the  Creditor  not 
interest  of  the  creditor  or  to  diminish  his  rights ;  it  is  to  be  marsliaUiDg. 
applied  only  as  against  the  owners  of  the  property  charged." 

Per  Cottenham,  C,  in  Mason  y.  Bogg,  2  My.  &  Cr.  443,  447. 

If  A.  has  control  oyer  two  funds,  on  both  of  which  he  has 
a  charge,  and  B.  has  a  charge,  of  which  A.  has  notice,  on  one 
fund  only,  A.  is  perhaps  under  a  duty  to  B.  to  satisfy  his  debt 
out  of  the  other  fund  so  far  as  it  will  extend,  and  might  be 
liable  to  B.  to  the  extent  to  which  he  unnecessarily  satisfied 
it  out  of  the  fund  charged  in  &your  of  B.  See  Webb  y.  Smith, 
30  Ch.  Diy.  192,  202. 

2.  The  doctrine  does  not  apply  unless  the  prior  creditor  Prior  oredltor 
has  equal  rights  oyer  the  two  funds.    Thus,  it  does  not  apply  ^^|  ,J]^^ 
if  he  has  a  charge  on  one,  but  merely  a  right  of  set-off  as  ^^!* 
regards  the  other.     Webb  y.  Smith,  30  Ch.  Diy.  192. 

3.  It  is  only  applicable  as  against  the  debtor  and  yolunteers  Rule  applies 
under  him,  including  his  trustee  in  bankruptcy.    Flint  y.  y^^i^S^ 
Howa/rd,  (1893)  2  Ch.  54,  73. 

It  is  applicable  as  against  an  execution  creditor  of  the 
debtor.  A  purchaser  of  shares  on  which  a  company  has  a 
lien  for  a  debt  due  to  the  yendor  can  throw  the  debt  on  other 
shares  of  the  yendor  as  against  execution  creditors  who,  after 
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the  transfer,  have  obtained  a  charging  order  on  the  unsold 
sharea    Gray  v.  Stone,  (1893)  W.  N.  133. 
The  following  are  instances  of  marshalling  :-:- 
lUiistrBtioBB        L  If  a  person  haying  two  estates  mortgages  both  to  A.,  and 
ling.  then  one  only  to  B.,  B.  may,  as  against  the  mortgagor,  compel 

the  payment  of  the  first  mortgage  oat  of  the  estate  on  which 
he  had  no  charge. 

To  the  extent  to  which  A.  realizes  his  charge  out  of  the 
estate  which  is  also  mortgaged  to  B.,  B.  is  entitled  to  stand 
in  his  place  against  the  estate  on  which  he  has  by  contract 
DO  security.  Lcmoy  v.  JDuke  of  Aihol,  2  Atk.  444, 446 ;  Aldrieh 
V.  Cooper,  8  Ves.  382;  Baldwin  v.  Beleher,  3  D.  &  War.  173  ; 
Tidd  V.  Lister,  10  Ha.  157;  3  D.  M.  &  G.  857,  872;  Gibson  r. 
Seagrim,  20  B.  614;  Lawramce  v.  Gahworthy,  3  Jur.  N.  S. 
1049 ;  SinrfA  v.  Bloxam,  34  L.  J.  Ch.  369. 
Equity  to  2.  If  a  debtor  mortgages  two  estates  to  A.,  and  then  one  to 

as^wwn*^  B.  and  the  other  to  C,  the  equity  between  B.  and  C.  is  to 
^«ro  puiane  Y^^^q  the  first  mortgage  apportioned  between  the  two  pro- 
perties according  to  their  respectiye  values.  Barnes  y.  Ba^ester, 
1  Y.  &  0.  Ch.  401;  Bugdm  v.  Bignold,  2  T.  &  C.  Ch.  377; 
Moxon  y.  Berkeley  Building  Society,  59  L.  J.  Ch.  524 ;  FlifU  y. 
Howard,  (1893)  2  Oh.  57 ;  Wood  y.  West,  40  SoL  Ja  114. 

The  equity  of  C.  to  haye  an  apportionment  probably  does 
not  depend  on  whether  he  has  notice  of  A.'s  mortgage  or 
not.    Per  Kay,  L.J.,  in  Flint  y.  Emard,  (1893)  2  Ch.  57,  73. 

It  has  been  held,  howeyer,  in  Ireland  that,  if  C.  in  such 
a  case,  when  he  took  his  security,  had  notice  of  A.'s  mortgage, 
he  has  no  equity  to  haye  it  apportioned,  and  that  B.  can 
throw  it  exclusiyely  upon  the  property  mortgaged  to  C.  In  re 
Lawder's  Estate,  11  Ir.  Ch.  346 ;  In  re  Boddy'a  Estate,  11  Ir. 
Ch.  369 ;  In  re  Roche's  Estate,  25  L.  R.  Ir.  271. 
Sale  with  3.  If  a  mortgagor  deals  with  part  of  the  estate  mortgaged 

^^^^^^  for  yaluable  consideration,  and  giyes  the  purchaser  a  coyenant 
incumbrancea.  against  incumbrances  or  a  coyenant  for  further  assurance,  the 
purchaser  is  entitled  to  be  indemnified  against  the  mortgage 
debt,  and  to  throw  it  upon  the  rest  of  the  property  mortgaged, 
so  long  as  that  property  remains  in  the  hands  of  the  mort- 
gagor or  of  yolunteers  under  him.    King  y.  Jones,  5  Taunt* 
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418 ;  Averall  v.  Wade,  LI.  &  G.  t.  Sagd.  252 ;  Emdoock  v. 
Eandeoek,  1  Ir.  Oh.  444 ;  Stock  v.  Aylwa/rd,  8  Ir.  Ch.  429 ;  In 
re  Barker's  Estate,  3  L.  E.  Ir.  395;  In  re  Jmes,  (1893) 
2  Ok  470. 

Persons  claimiDg  under  a  voluntary  settlement  made  by  Yolnnteen. 
the  mortgagor  have  the  same  right  to  exoneration  as  against 
him  and  volunteers  under  him,  if  the  settlement  contains  a 
covenant  against  incumbrances  {a),  or  for  quiet  enjoyment 
Q>\  but  not  if  it  merely  contains  a  covenant  for  further 
assurance  (c).  (a)  Hughes  v.  Williams,  3  Mac.  &  G.  683; 
(b)  Bales  v.  Oox,  32  B.  118;  (o)  Eer  v.  Ker,  I.  R.  3  Eq.  489 ; 
4  Eq.  15. 

It  has  been  held  in  Ireland  that,  if  A.  mortgages  his  Apporticm- 
property  and  then  deals  with  the  equity  of  redemption  in  a  ^^^  two 
portion  for  valuable  consideration,  a  subsequent  purchaser  P^'*'^"®"- 
from  A.,  at  all  events  with  notice,  is  in  no  better  position 
than  A.,  and  is  liable  to  bear  the  whole  of  the  mortgage.    In 
re  Boche's  Estate,  25  L.  B.  Ir.  271.    See,  however,  Averall  v. 
Wade,  LI.  &  G.  t  Sugd.  252,  261 ;  Strange  v.  Eawkes,  4  De  Q. 
&  Jo.  632,  652. 

Where  the  facts  were :  first  mortgage  of  two  funds  A.  and 
B.,  second  mortgage  of  A.,  third  mortgage  of  A.  and  B. 
^'subject  to  and  after  payment  of  and  satisfaction  of "  the 
sums  secured  by  the  first  two  mortgages,  it  was  held  that, 
fund  A.  having  been  absorbed  in  payment  of  the  first  mort- 
gage, fund  B.  must  be  applied  in  satisfaction  of  the  second 
mortgage  in  full  in  priority  to  the  third  mortgage.  In  re 
Mower's  Trusts,  8  Eq.  110. 

A  judgment  creditor  has  no  larger  or  other  rights  than  the 
judgment  debtor.  Therefore,  where  A.  makes  a  voluntary 
settlement,  imder  which  he  takes  a  life  estate,  and  then  mort- 
gages the  inheritance,  a  judgment  creditor  of  A.  cannot  throw 
the  mortgage  exclusively  on  the  interests  in  remainder  under 
the  settlement  Dolphin  v.  Aylward,  L.  B.  4  H.  L.  486 ;  see 
Anstey  v.  Newnum,  39  L.  J.  Ch.  769. 
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CHAPTER  XL. 

PBIORITIES. 

An  incnmbranoer  for  valuable  consideration  cannot  be  pre- 
judiced by  any  subsequent  acts  of  the  person  who  has  created 
the  incumbrance. 
incnmbranoeB  It  follows  that  all  persons  claiming^  whether  as  volunteers 
ingtodate.'  ^^  ^^^  value,  under  the  creator  of  an  incumbrance,  must  take 
subject  to  the  rights  of  the  incumbrancer,  and  that  incum- 
brances rank  for  priority  according  to  the  order  in  time  of 
their  creation.  Braoe  v.  Duchess  of  Marlborough,  2  P.  W. 
491,  495 ;  WilUmghby  v.  Willmghby,  1  T.  R.  763,  773 ;  PhUlips 
V.  PhaUps,  4  D.  F.  &  J.  208,  215 ;  Cory  v.  Eyre,  1  D.  J.  &  S. 
149,  167 ;  Shropshire  Union  Bys.  Co.  v.  Beg,,  L.  R  7  H,  L. 
496,  506. 

As  to  priorities  where  two  deeds  are  executed  on  the  same 
day,  see  Qwrtside  v.  Silhstone  Coal  Co.,  21  Ch.  D.  762. 

Where  there  is  no  provision  in  an  issue  of  debentures  that 
they  are  to  rank  pari  passu,  they  have  priority  according  to 
the  date  of  their  execution.  James  v.  Boythorpe  CoUiery  Co., 
2  Megone,  55. 

Where  two  legal  mortgages  are  delivered  at  the  same  time, 
the  mortgagees  apparently  take  the  mortgaged  property  as 
joint  tenants  or  tenants  in  common.  Hopgood  v.  Ernest,  3  D. 
J.  &  S.  116. 

As  to  the  construction  of  clauses  in  two  successive  Acts  of 
Parliament  enacting  that  any  charge  under  the  Act  should 
have  priority  over  every  other  charge,  whether  existing  at 
the  time  or  made  afterwards,  see  Pollock  v.  Lands  Improvement 
Co.,  37  Ch.  D.  661. 

Where   second    debentures    are   created  "subject  to  the 
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debentures  which  have  been  already  issued  for  securing 
10,000Z.  or  such  of  them  as  are  now  outstanding,"  they  take 
subject  to  all  debentures  of  the  first  series,  whether  issued 
before  or  after  the  creation  of  the  second  series,  except  such 
of  them  as,  having  been  paid  off,  are  re-issued.  Lister  v.  Henry 
Lister  &  Sms,  (1893)  W.  N.  33. 

The  general  principle  of  priority  is  subject  to  the  following 
exceptions : — 

1.  By  the  operation  of  various  statutes,  trustees  in  bank-I^no'^ 
ruptcy,  creditors,  and  subsequent  purchasers  for  value  are  statutes, 
enabled  to  set  aside,  in  the  cases  provided  by  the  statutes, 
incumbrances  previously  created  for  value. 

2.  An  incumbrancer  may  make  the  creator  of  the  incum-&genoy 
brance  his  agent  to  borrow  money  in  priority  to  his  own  charge. 

3.  By  the  application  of  the  doctrine  of  estoppel,  an  in-  estoppel, 
cumbrancer  for  value  may  be   prevented    from  setting  up 

his  incumbrance  as  against  a  subsequent  purchaser  or  mort- 
gagee. 

4.  A  subsequent  purchaser  or  mortgagee  may,  either  at  the  legal  estate, 
time  of  advancing  his  money  or  afterwards,  obtain  a  legal 
advantage  over  a  previous  incumbrancer  which  will  entitle 

him  to  priority. 

5.  By  an  anomalous  extension  of  the  doctrine  of  reputed  notice  to 
ownership,  a  subsequent  incumbrancer  of  a  debt  or  fund  in 

the  hands  of  trustees  obtains  priority  over  a  previous  incum- 
brancer by  giving  earlier  notice  to  the  debtor  or  trustee. 

But  equity  will  not  enable  the  subsequent  purchaser  or  Notice  affeot- 
mortgagee  to  avail  himself  of  his  legal  advantage  or  of  his  i^K«>^^«^<»- 
earlier  notice  if,  at  the  time  of  advancing  his  money,  he  had 
notice  of  the  prior  incumbrance. 

Where  there  are  three  successive  incumbrances.  A.,  B.,  and  A.  prior  to  B., 
C,  A.,  may  be  prior  to  B.  and  B.  to  C,  but  at  the  same  time  C.  o.'  to  A.' 
may  be  prior  to  A    In  such  a  case  the  rights  will  be  adjusted 
as  follows : — 

C.  is  subrogated  to  the  rights  of  A  to  the  extent  of  A.'s 
charge,  and  to  that  extent  will  take  in  priority  to  B.  As 
to  any  excess  over  that  amount  claimed  by  C,  he  comes  in 
after  B. 

2c 
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If  the  property  incumbered  is  a  money  fond,  it  will  there- 
fore be  distributable  in  this  order:— (1)  to  C.  to  the  extent 
of  A.'s  claim ;  (2)  to  B.  In  fall ;  (3)  to  G.  to  the  extent  of 
the  balance  remaining  dne  to  him;  (4)  to  A.  Beavan  r. 
Earl  of  Oxfwi,  6  D.  H.  &  6.  507 ;  Benham  v.  Keane,  1  J.  & 
EL  685 ;  In  re  Lard  Kensington,  29  Ch.  D.  527;  In  re  Wyatt, 
(1892)  1  Ch.  188,  208;  see  In  re  Armstrong,  (1895)  1  L  R  87. 
PioperWoiita  Where  an  agreement  is  made  between  persons  in  England 
^'"'^^^"*  with  the  intention  of  creating  a  charge  npon  immoyables  out 
of  the  jnrisdictiony  but  the  charge  is  invalid  under  the  law  of 
the  place  where  the  immovables  are  situated,  a  person  who, 
with  notice  of  the  agreement,  obtains  a  valid  charge  on  the 
immovables  wiU  not  be  restrained  in  equity  from  availing 
himself  of  his  charge  as  against  persons  claiming  under  the 
agreement.  Martin  v.  Martin^  2  "EL  &  tl.  507;  Norton  t. 
Florence  Land  Co.,  7  Ch.  D.  332,  336 ;  see  also  Liverpool  Marine 
Credit  Co.  v*  HtMter,  4  Eq.  62 ;  3  Ch.  479. 
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TRUSTEE  IN   BA.NKEUPTOY — ^REPUTED   OWNERSHIP, 

**  A  TRUSTEE  in  bankruptcy  or  execution  creditor  is  in  privity  Truatee  in 
with  the  bankrupt  or  execution  debtor.     He  takes  under  the  takes  under« 
bankrupt  or  execution  debtor,  not  like  a  purchaser  for  valuable  ^'^^'"P*- 
consideration,  and  it  has  been  decided  over  and  over  again 
that  he  only  takes  what  was  vested  in  the  bankrupt  or  execu- 
tion debtor."    Per  Kay,  L. J.,  in  MadeU  v.  Thomas  &  Co.,  (189 1) 
1  Q.  B.  230,  238. 

^'Except  where  there  is  an  offence  against  the  bankrupt 
law  or  against  some  law  in  favour  of  creditors,  the  trustee  is 
merely  the  legal  representative  of  the  debtor,  with  such  rights 
as  he  would  have  had  if  not  bankrupt,  and  no  other."  Per 
Gwriam,  in  In  re  Maplebcuikj  4  Ch.  Div.  150,  156. 

An  assignment  of  a  debt  becoming  due  to  the  assignor  before  Assignmeut 
his  bankruptcy  is  valid  against  the  trustee  in  bankruptcy,  before  bat 
although  the  debt  is  not  payable  till  after  the  bankruptcy.  Elnkruptc/' 
Drew  V.  Josolyne,  18  Q.  B.  Div.  590 ;  In  re  Davis  &  Co.,  22  Q.  ^aUd. 
B.  Div.  193. 

It  is  immaterial  that  the  amount  due  is  not  ascertained  at 
the  date  of  the  bankruptcy,  if  the  work  in  respect  of  which  it 
becomes  due  was  then  done.  "Ex  'parte  Moss,  14  Q.  B.  Div. 
310. 

But  an  assignment  of  debts  now  due  and  owing  and  here-  Assignment 

-.       .     ,  J  J        •        J.    j.i_  •  •         i_     •  .of  debts  due 

after  to  become  due  and  owing  to  the  assignor  in  a  business  is  after  bank- 
void,  as  against  his  tnistee  in  bankruptcy,  so  far  as  regards  ''^P^^y  ^^^^' 
debts  which  become  due  to  the  trustee  after  the  bankruptcy 
in  the  course  of  carrying  on  the  business.    Ex  parte  Nichols,  22 
Ch.  Div.  782. 
A  charge  on  moneys  to  become  due  under  a  contract  of 
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Mortgage  of 
retention 
moneys  in 
ballding 
contract. 


bailment  for  hire  is  void,  as  against  the  bailor's  trustee  in 
bankruptcy,  in  respect  of  moneys  becoming  due  after  the 
bankruptcy.  JVUmot  v.  Alton,  (1896)  2  Q.  B.  254;  affd.  (1897) 
1  Q.  B.  17. 

Where,  under  a  building  contract,  part  of  the  amount  due 
from  time  to  time  to  the  builder  (called  retention  moneys)  is 
retained  by  the  building  owner,  who  is  entitled  on  the  builder's 
bankruptcy  to  terminate  the  contract  and  apply  the  retention 
moneys  in  completing  the  work,  and  the  builder  mortgages 
the  retention  moneys  and  then  becomes  bankrupt,  his  trustee 
in  bankruptcy,  who  completes  the  building  under  the  original 
contract,  is  not  entitled  to  the  retention  moneys  as  against 
the  mortgagee.    Drew  v.  Joaolyney  18  Q.  B.  Div.  590. 

But  where,  under  a  similar  contract,  the  building  owner 
terminates  the  contract  and  employs  the  trustee  in  bankruptcy 
of  the  builder  to  complete  the  work,  the  trustee  in  bankruptcy 
is  entitled  to  be  paid  out  of  the  retention  moneys  in  priority 
to  the  mortgagee.     Tooth  y.  Hdllett,  4  Gh.  242. 


Bepated 
ownership 
clause  not 
applicable  in 
aominifltration 
or  winding-up. 


Bankruptcy 
Act,  1883, 
8.44. 


Eeputed  Ownership. 

The  rules  in  bankruptcy  which  swell  a  bankrupt's  assets — 
e.g.  the  reputed  ownership  clause^  the  fraudulent  preference 
clause,  and  the  sections  which  defeat  certain  settlements  and 
executions — are  not  applicable  to  the  administration  by  the 
Court  of  the  assets  of  a  deceased  person,  nor  (except  in  cases 
within  sect.  164  of  the  Companies  Act,  1862)  to  the  winding- 
up  of  companies.  In  re  Crumlin  Viaduct  Works  Co.,  11  Ch. 
D.  755 ;  In  re  Withemsea  Briehworhs  Co.,  16  Ch.  Div.  337, 
oyerruling  In  re  Printing  &  Registering  Co.,  8  Ch.  D.  535 ;  In 
re  Gowni  cCEpineml,  (1)  20  Ch.  D.  217 ;  In  re  Maggi,  20  Ch.  D. 
545 ;  Oorringe  y.  Irwell  India  Bvhber  Works,  34  Ch.  Div.  128 ; 
Pratt  V.  Innrni,  43  Ch.  D.  175 ;  In  re  Baker,  44  Ch.  Div.  262, 
271 ;  In  re  Leng,  (1895)  1  Ch.  652,  655,  660. 
•  The  Bankruptcy  Act,  1883,  enacts  (sect.  44)  that  the 
property  of  the  bankrupt  divisible  among  his  creditors  shall 
comprise  '*all  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  posseesion,  order,  or  disposition  of  the 
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bankrupt,  in  his  trade  or  business,  by  the  consent  and  per-  ' 

noiission  of  the  true  owner,  under  such  circumstances  that 

he  is  the  reputed  owner  thereof;    provided  that  things  in 

action  other  than  debts  due  or  growing  due  to  the  bankrupt 

in  the  course  of  his  trade  or  business  shall  not  be  deemed 

goods  within  the  meaning  of  this  section." 

Goods  by  sect.  168,  unless  the  context  otherwise  requires, 

includes  all  chattels  personal. 
The  existence  of  the  various  conditions  required  by  the  onns  of  proof 

section  is  a  question  of  fact,  and  it  lies  upon  the  trustee  in  ^  ^  trustee, 

bankruptcy  to  show  that  these  conditions  have  been  fulfilled. 

PrismdU  v.  Lovegrave^  6  L.  T.  329. 

But  where  the  bankrupt  was  originally  owner  of  the  goods  except  where 

in  dispute  and  has  continued  in  possession  till  the  bankruptcy,  ^'^^^^^  ^* 

the  presumption  is  raised  that  he  is  their  reputed  owner,  and  owner. 

the  burden  of  proof  is  shifted  to  those  who  claim  adversely 

to  the  trustee.    Lingard  v.  Memter,  1  B.  &  C.  308 ;  Ex  parte 

Castle,  3  M.  D.  &  D.  117 ;  Ex  parte  Lovering,  (No.  2)  9  Ch.  621. 
The  law  of  reputed  ownership  is  now  confined  to  "twoMQ^jo^B." 

classes  of  things,  namely,  those  outward  and  visible  things 

of  which  there  may  be  a  visible  occupation  and  enjoyment, 

and  those  debts  which  are  part  of  the  property  of  every 
ordinary  trader."  Per  Fry,  L.J.,  in  Colonial  Bank  v. 
Whinney,  30  Ch.  Div.  261,  289;    see  S.  C.  11  App.  Gas. 

426, 438,  446,  447. 

The  possession  of  a  receiver  appointed  in  an  action  by  the  «PoBgeBsion/ 
creditor  to  enforce  his  security  determines  the  debtor's  pos- 
session.    Taylor  v.  Eckerslet/,  5  Ch.  D.  740. 

Seizure  by  the  sheriff  of  goods  subject  to  a  mortgage  does  geizure  by 
not  determine  the  possession  of  the  bankrupt,  except  as  to  sheriff, 
those  goods  of  which  the  sheriff  takes  physical  possession. 
Barrow  v.  Bell,  5  E.  &  B.  540 ;  Ex  parte  Foes,  2  De  G.  &  Jo. 
230 ;  Ex  parte  Edey,  19  Eq.  264. 

Such  a  seizure  is  ex  hypotheBi  wrongful,  and  where  posses- 
sion is  taken  wrongfully  the  possession  at  law  will  not  be 
extended  beyond  the  possession  in  fact  See  Ex  parte  Fletcher^ 
5  Ch.  Div.  809,  812 ;  Meggy  v.  Imperial  Discotmt  Co.,  3  Q.  B.     ,  j 

Div.  711. 
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**  In  his  trade 
or  boaneflB." 


•*  OonBent" 


Determinao 
tion  of 
consent 


Notice  of 
aasignment  of 
debts. 


Debt  dne 

&0U1 

corporation* 


The  goods  must  be  in  the  order  or  disposition  of  the  bank- 
nipt  for  the  purposes  of,  or  purposes  connected  with^  his  trade 
or  business,  or  with  the  trade  or  business  of  the  firm  in 
which  he  is  a  partner.  Ex  parte  Jenhinson^  15  Q.  R  D.  441 ; 
Colonial  Bank  v.  Whiwney,  30  Ch.  Div.  261. 

As  to  what  constitutes  a  trade  or  business,  see  Jfi  re  Wallis, 
14  Q.  B.  D.  950. 

There  must  be  active  consent  or  laches  equivalent  to 
consent  to  bring  a  case  within  the  section. 

There  can  be  no  consent  where  the  true  owner  is  ignorant 
of  the  transaction.  West  v.  Skip,  1  Yes.  S.  239,  2^3;  In  re 
Bawhone's  Trust,  3  K.  &  J.  476 ;  Ex  parte  Ford,  1  Ch.  Dir. 
521,  528. 

There  can  be  no  consent  where  one  of  the  true  owners  is 
from  infancy  or  otherwise  incapable  of  consenting.  In  re 
Mills'  Trust,  (1895)  2  Ch.  564. 

The  consent  is  determined  if  possession  is  taken  by  the 
true  owner  with  the  intention  of  asserting  his  rights,  whether 
the  possession  is  hostile  or  friendly  to  the  debtor.  Ex  parte 
National  OuarAiam,  Assvra/nee  Co.,  10  Ch.  Div.  408. 

There  may  be  a  merely  colourable  taking  possession ;  and 
the  motives  of  the  creditor  are  evidence  whether  the  posses- 
sion taken  was  real  or  sham.  Jackson  v.  Irvin,  2  Camp.  48 ; 
Vicarino  v.  Eollingsworth,  20  L,  T.  N.  S.  362. 

In  the  case  of  debts,  notice  of  the  assignment  given  to  the 
debtor  is  equivalent  to  taking  possession.  Bartlett  v.  Bartlett, 
1  De  G.  &  Jo.  127. 

A  bankrupt  is  not  reputed  owner  of  his  trade  debts  where 
his  debtor  has  knowledge,  howsoever  acquired,  that  he  has 
assigned  them.  It  is  not  necessary  that  such  knowledge 
should  arise  from  notice  given  by  the  assignee.  Ex  parte 
Bicha/rdson,  Mont.  &  Ch.  43 ;  Thompson  v.  Tomkins,  2  Dr.  & 
Sm.  8 ;  Ex  parte  Stewart,  4  D.  J.  &  S.  543 ;  Ex  parte  Agra 
Bamk,  L.  B.  3  Ch.  555 ;  Colonial  Bank  v.  Whimi>ey,  11  App. 
Cas.  426,  435. 

On  the  question  to  whom  notice  should  be  given  where  the 
debt  is  due  from  a  corporation,  see  Ex  parte  BouUon,  1  De  G. 
&  Jo.  163 ;  Ednvards  v.  Martin,  L.  E.  1  Eq.  121 ;  Ex>  parte 
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Agra  Bwnk^  supra;  AUetson  y.  CkUihester^  L.  B,   10  0.  P. 
319. 

If  the  true  owner  bond  fide  demands  possession  with  a  view  Demand  of 
of  taking  possession  before  the  bahkrnptoy,  though  from  no 
fault  of  his  own  he  Cedls  to  get  it,  the  goods  are  not  in  the 
possession  of  the  bankrupt  with  his  consent. 

As  to  chattels,  see  Smiih  t.  Topping,  5  B.  &  Ad.  674 ;  Ex 
parte  Foss,  2  De  G.  &  Jo.  230;  Sx  parte  Harris,  8  Ch.  48 ; 
Ex  parte  Ward,  8  Oh.  144 ;  Ex  parte  Montagu,  1  Gh.  Diy.  554. 

As  to  debts,  see  Belcher  y.  Bellamy,  2  Ex.  303 ;  Butter  y. 
Everett,  (1895)  2  Ch.  872. 

A  demand  of  possession  made  on  the  bismkrupt  determines 
the  consent,  although  the  goods  are  not  in  his  actual  posses- 
sion, but  in  that  of  a  warehouseman.  Ex  parte  Ward,  8  Ch. 
144. 

The  creditor  by  taking  possession  6f  part  of  the  goods  PoMeenon 
revokes  his  consent  as  to  alL    In  re  8.  J.  EAiek,  4  Ch.  D.  496.       ^  ^  ^^^ 

A  taking  possession  or  lona  fide  demand  of  possession  by  Pirotectc^ 
the  true  owner  after  the  commencement  of  th6  bankruptcy  under  s.  4d. 
is  a  transaction  within  sect.  49  of  the  Act,^  and  may  therefore 
be  protected  under  that  section.  Qrahami  y.  Fwrler,  14  C.  B. 
134;  Brewin  y.  ShoH,  5  R  &  B.  227;  In  re  Wright,  3  Ch. 
Diy.  70 ;  Butter  y.  EvereU,  (1895)  2  Ch.  872 ;  In  jre  8iUs,  3 
Manson,  24. 

The  section  only  applies  where  there  is  a  true  as  distinct  <<Tnie owner," 
from  a  reputed  owner.    Joy  y.  Campbell,  1  Sch.  &  L.  328 ; 
Load  y.  Qreen,  15  M.  &  W.  216. 

A  mortgagee  is  true  owner,  and  the  mortgagor  reputed  Mortgagee  ii 
owner  within  the  section.    ByoiU  y.  Bowles,  1  Ves.  S.  348 ;     *  ^^^^* 
Lingham  y.  Biggs,  1  B.  &  P.  82 ;  BegndUs  y.  Bowleg,  L.  B.  2 
Q.  B.  474,  480 ;  In  re  Crumlin  riaduet  Works  Co.,  11  Ch.  D. 
755 ;  Colonial  Ba/nk  y.  Whiwney,  80  Ch.  D.  261,  281. 

This  principle  applied  to  registered  bills  of  sale  under  the  Effeot  of 
Act  of  1854,  and  they  were  held  to  be  yoid  against  the  J^^ 
trustee  in  bankruptcy  of  the  grantor,  although  the  grantor's 
possession  at  the  time  of  the  bankruptcy  was  consistent  with 
the  terms  of  the  deed.    Spadkma/n  r.  MUler,  12  C.  B.  N.  S. 
659 ;  Ex  parte  Harding,  15  Eq.  223. 
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ActormsL  The  Bilk  of  Sale  Aet,  1878,  pioTided  (sect  20)  that  chattels 
comprised  in  a  legisleied  bill  of  sale  should  not  be  deemed 
to  be  in  the  pooDcanion^  oider,  or  disposition  of  the  grantor. 

AeioT  1S82L  This  section  is  repealed  by  sect  15  of  the  Bills  of  Sale  Act, 
1882,  so  fikr  as  it  relates  to  biUs  of  sale  giyen  by  way  of 
security  for  the  payment  of  money.  Ex  parte  Itard,  23  Ch- 
Dir.  409;  Swift  y.  Pamndl,  24  Ch.  D.  210;  CauM  y. 
ChwrehUs,  53  L.  J.  Q.  R  335 ;  EetdHne  y.  Simmons,  (1892)  2 
Q.  B.  547. 

It  follows  that  chatteb  comprised  in  a  ieg;istered  bill  of  sale 
which  is  giyen  by  way  of  absolute  transfer  are  not  within  the 
reputed  ownership  clause.    Gases  suprow 

It  would  appear  that  bills  of  sale  giyen  by  way  of  security 
for  the  payment  of  money  are  goyemed  by  the  law  as  it  stood 
before  the  Act  of  1878. 

It  has  been  held^  howeyer,  in  Ireland  that  chattels  com- 
prised in  a  bill  of  sale  are  not  within  the  reputed  ownership 
clause  unless  the  grantee  at  the  commencement  of  the  bank- 
ruptcy is  entitled  to  take  possession  of  them  under  sect  7  of 
the  Bills  of  Sale  Act,  1882.  In  re  Sta/nley,  17  L.  R  Ir.  487, 
doubted  by  Caye,  J.,  in  Be  WMer,  64  L.  T.  426. 

Merdhant  Sect  36  of  the  Merchant  Shipping  Act,  1894,  proyides  that 

189^T§6.  A  registered  mortgage  of  a  ship  or  share  shall  not  be  affected 
by  any  act  of  bankruptcy  committed  by  the  mortgagor  after 
the  date  of  the  record  of  the  mortgage,  notwithstanding  that 
the  mortgagor  at  the  commencement  of  bis  bankruptcy  had 
the  ship  or  share  in  his  possession,  order,  or  disposition,  or  ?ras 
reputed  owner  thereof. 

Leisor.  A  lessor  is  true  owner  and  a  hirer  reputed  owner  within  the 

section.     Bryscn  y.  Wylie,  1  B.  &  P.  83  n. ;  lAngham  y.  Biggs, 
1  B.  &  P.  82. 

Trnttees  of         Trustees  of  a  settlement  are  true  owners  within  the  section. 

'**'^°^°*'  Jarmm  y.  WooUoUm,  3  T.  R  618 ;  Barhy  v.  Smith,  8  T.  R  82 ; 
Ewrl  of  Shafteslmry  y.  BtmeU,  1  B.  &  C.  666. 

Benefieiariet.  Where  persons  named  as  trustees  of  a  settlement  have  not 
accepted  the  trusts,  the  beneficiaries  are  the  true  owners.  In 
re  MOW  Truds,  (1895)  2  Ch.  564. 

Partnenbip.        Where  one  of  two  partners  of  a  firm  is  a  dormant  partner, 
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the  goods  of  the  firm  are  not  in  the  poseession  of  the  other 
with  the  consent  of  the  true  owner,  each  partner  of  a  firm 
being  equally  true  owner  of  all  its  assets.  Beynolds  v.  Bowley, 
L.  B.  2  Q.  B.  41,  474 ;  Ex  parte  Hayman,  8  Ch.  Div.  11,  23 ; 
see  Be  WMer,  64  L.  T.  426. 

The  section  only  applies  to  goods  which  are  in  the  posses-  **  Reputed 

owner  " 

gion  of  the  bankrupt  under  such  circumstances  that  credit 
might  have  been  obtained  upon  them.  Ex  parte  WatJcina,  8 
Ch.  520  ;  Ex  parte  Wingfield,  10  Ch,  Div.  591 ;  CoUmidl  Bmh 
V.  Whim/ney^  11 ,  App.  Cas.  426. 

A  bankrupt  is  not  reputed  owner  of  goods  on  which  he 
could  not  have  obtained  credit,  without  fraud  on  his  part  or 
i^ogligence  on  the  creditor's.  Colonial  Ba/nk  v.  Wtmney,  11 
App.  Cas.  426. 

A  reputed  owner  is  a  person  reputed  to  be  owner  by  persons 
who  deal  with  him  and  who  might  be  deceived.  Cooke  v. 
Hemmingy  L.  E.  '3  C.  P.  334,  353 ;  Ex  parte  Watkim,  8  Ch. 
520,  533. 

The  doctrine  of  reputed  ownership,  therefore,  does  not  apply 
where  persons  dealing  with  the  bankrupt  must  know  that 
goods  in  his  possession  may  not  belong  to  him.  Thackthwaite 
v.  Cock,  3  Taunt.  487. 

It  does  not  apply  to  persons  known  to  act  as  factors  and  Faoton  and 

agents.    The  creditor  knows  that,  by  reason  of  the  business 

carried  on,  goods  in  the  debtor's  warehouse  may  not  belong 

to  him,  and  it  cannot  be  said  that  credit  is  given  on  the  faith 

that  they  do.    Ex  pa/rte  Boden,  28  L.  T.  N.  S.  174 ;  Ex  parte 

Bright,  10  Ch,  Div.  366. 

If  there  is  a  custom  of  trade  so  notorious  that  all  persons  Notorioug 
-   .       .  custom  ex- 

engaged  m  the  trade  or  who  give  credit  to  those  who  are  oludeereputed 

engaged  in  it  know  that  the  possession  of  goods  by  the  trader  ®^^™*P- 

does  not  necessarily  show  that  he  is  the  owner  of  them,  it 

cannot  be  said  that  the  creditor  gives  credit  on  the  faith  of 

the  trader's  ownership  of  the  goods  which  are  in  his  possession, 

and  the  doctrine  of  reputed  ownership  does  not  apply.   Knowles 

V.  HorsfaU,  5  B.  &  A.  134 ;  Priestley  v.  Pratt,  L.  R.  2  Ex. 

101 ;  Ex  parte  Watkins,  8  Ch.  520 ;  Ex  parte  Vaux,  9  Ch. 

602 ;  Ex  parte  Wingfield,  10  Ch.  Div.  591.  j| 
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It  is  enough  to  prove  the  custom  of  the  particular  trade. 
The  creditors  of  a  trade  are  mostly  persons  engaged  in  tKe 
same  trade  or  acquainted  with  its  customs.  Ex  parte  Watkins, 
8  Ch.  520 ;  Ex  pa/rte  Vaux,  9  Ch.  602, 

In  order  to  establish  a  custom,  it  must  be  proved  to  have 
existed  so  long  and  to  have  been  so  extensively  acted  upon 
that  the  ordinary  creditors  of  the  debtor  in  his  trade  may 
be  reasonably  presumed  to  have  known  it.  In  re  HUl,  1  Ch. 
Div.  503  n. ;  Ex  parte  Powell,  1  Ch.  Div.  501 ;  In  re  Base, 
4  T.  L.  R.  265. 
Custom  Such  a  trade  custom,  when  proved,  excludes  the  doctrine  of 

dootrine  as      reputed  ownership  as  to  all  the  articles  which  are  within  the 
^ithi/its^*     scope  of  the  custom.    Thus,  a  security  given  by  a  hotel- 
scope,  keeper  over  his  furniture  is  good  against  his  trusteei  in  bank- 
ruptcy, as  no  person  dealing  with  the  hotel-keeper  would  be 
justified  in  assuming  that  any  part  of  the  furniture  which  he 
used  belong  to  him.    Ex  parte  Turqiumd,  14  Q.  B.  Div.  636. 

The  doctrine  of  reputed  ownership  has  been  held  to  be 
excluded  by  custom  in  the  ease  of  barges  in  the  possession 
of  coal  merchants  (Watson^-Y.  Peache,  1  Bing.'  N.  C.  327); 
barley  in  the  possession  of  maltsters  (Harris  v.  Truman,  9  Q. 
B.  Div.  264);  books  in  a  bookseller's  shop  {Whitfield  v.  Brand, 
16  M.  &  W.  282) ;  cattle  and  live  stock  in  the  possession  of 
farmers,  both  on  the  ground  that  they  remain  in  possession 
after  selling  {Priestley  v.  Pratt,  L.  E.  2  Ex.  10),  and  that  they 
take  cattle  to  agist  {Ex  parte  Suggins,  54  L.  T.  683 ;  In  re 
Bwrhe,  19  L.  R  Ir.  564)  ;  clocks  at  a  clockmaker's  {Hamilton 
V.  Bell,  10  ^Ex.  545) ;  furniture  in  the  possession  of  hotel- 
keepers  {Ex  parte  PoweU,  1  Ch.  Div.  501 ;  Crawcour  v.  Salter, 
18  Ch.  Div.  30;  Ex  parte  Turquand,  14  Q.  B.  Div.  636), 
including  the  keeper  of  a  temperance  hotel  {Be  Chapman,  11 
T.  L.  E.  92) ;  gas-engines  [In  re  Peel,  (1894)  1  I.  E.  235] ; 
hops  in  the  warehouse  of  hop-merchants  {Ex  parte  Dyer,  2 
T.  L.  E.  7) ;  horses  in  the  possession  of  horse-dealers  {Ex 
parte  Wvagfisld,  10  Ch.  Div.  591) ;  pianos  {In  re  Blamhard, 
8  Ch.  D.  601 ;  In  re  MoParlamd,  31  L.  E.  Ir.  465) ;  printing- 
machinery,  but  not  type,  in  the  possession  of  printers  {Ex 
parte  Hughes,  4  T.  L.  R  659) ;  wines  and  spirits  in  the  possession 


"REPUTED  OWNER."  395 

of  wine-mercliants  (Ex  parte  WatJcins,  8  Oh.  520 ;  Ex  parte 
Vaux,  9  Oh.  602). 

The  Oourt  has  negatived  the  existence  of  a  custom  for  cab- 
drivers  to  hire  their  cabs  {In  re  Hill,  1  Oh.  Div.  503  n,),  and 
of  a  custom  in  the  furniture  trade  to  deliver  goods  to  dealers 
on  sale  or  return  (Ex  parte  Nassau,  2  T.  L.  B.  339). 

The  section  is  confined  to  efoods  in  the  sole  possession  of  a  Doctrine  does 

not  apply  to 

bankrupt,  of  which  he  is  the  sole  reputed  owner.  joint  reputed 

Therefore,  it  does  not  apply  where  partners  are  jointly  in  ^^^®^ 
possession  of  goods  and  are  jointly  reputed  owners  of  them. 
Ex  parte  Cooper,  1  M.  D.  &  D.  358 ;  Ex  parte  Barman,  8  Ok  51 ; 
In  re  Bainbridge,  8  Oh.  D.  218.  Beynolda  v.  Bowley  (L.  B.  2 
Q.  B.  474)  was  based  by  Willes,  J.,  and  Bramwell,  B.,  on  this 
principle  (pp.  481,  482). 

In  Colonial  Ba/nk  v.  Whimiey  (30  Oh.  Div.  261)  the  bank- 
rupt Blakeway  was  in  sole  possession  as  sole  reputed  owner ; 
see  pp.  268,  274. 

The  section  applies  where  one  partner  remains  in  posses- 
sion of  the  assets  after  dissolution  of  the  partnership.  Ex 
parte  Assignees  of  Brewster  &  West,  22  L.  J.  Bankr.  62; 
Oraham  v.  MacCuUoch,  20  Eq.  397. 

''Debts"  does  not  include  all  demands  provable  in  bank- « Debts.*' 
ruptcy,  but  only  those  which  have  become  debts  before  its 
commencement.    Ex  parte  Kemp,  9  Oh.  383. 

The  Bankruptcy  Act,  1883,  provides  (sect.  44)  that  the  Fzaudxdent 
property  of  the  bankrupt  divisible  among  his  creditors  shall  *"^ 
not  comprise  property  held  by  the  bankrupt  on  trust  for  any 
other  person. 

But  where  the  forms  of  a  trust  are  gone  through  in  order 
to  conceal  the  true  ownership  of  property,  the  property  is 
subject  to  the  reputed  ownership  clause.  Ex  parte  Wathins, 
2  Mont  &  A.  348 ;  G.  E.  By.  Co.  v.  Tvmer,  8  Oh.  149, 154. 
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The  Bankmptcj  Act,  1883,  enacts — 

Sect.  48,  (1).  Eyery  conyeyance  or  transfer  of  property,  or 
charge  thereon  made,  eyery  payment  made,  eyery  obligation 
incarred,  and  eyery  judicial  proceeding  taken  or  saffered  by 
any  person  unable  to  pay  his  debts  as  they  become  due  from 
his  own  money  in  fayonr  of  any  creditor,  or  any  person  in 
trust  for  any  creditor,  with  a  yiew  of  giying  such  creditor  a 
preference  oyer  the  other  creditors,  shall,  if  the  person  making, 
taking,  paying,  or  suffering  the  same  is  adjudged  bankrupt  on 
a  bankruptcy  petition  presented  within  three  months  after 
the  date  of  making,  taking,  paying,  or  suffering  the  same,  be 
deemed  fraudulent  and  yoid  as  against  the  trustee  in  the 
bankruptcy. 

(2)  This  section  shall  not  affect  the  rights  of  any  person 
making  title  in  good  faith  and  for  yaluable  consideration 
through  or  under  a  creditor  of  the  bankrupt. 

The  Bankruptcy  Act,  1890  (53  &  54  Vict  c.  71),  proyides 
(sect.  20)  that  where  a  receiying  order  is  made  against  a 
judgment  debtor  in  pursuance  of  sect.  103  of  the  Act  of  1883, 
sect.  48  shall  apply  as  if  the  debtor  had  been  adjudged  bank- 
rupt on  a  bankruptcy  petition  presented  at  the  date  of  the 
receiving  order. 

The  Bankruptcy  Act,  1883,  sect.  4,  makes  it.  an  act  of  bank- 
ruptcy by  the  debtor  '^  if  in  England  or  elsewhere  he  makes 
any  conyeyance  or  transfer  of  his  property  or  any  part  thereof, 
or  creates  any  charge  thereon  which  would,  under  this  or  any 
other  Act,  be  yoid  as  a  fraudulent  preference  if  he  were  ad- 
judged bankrupt.'* 
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The  doctrine  of  frandalent  preference  is  not  to  be  taken  Mortgagee 
advantage  of  by  a  mortgagee,  but  only  for  the  benefit  of  the  advantage  of 
whole  body  of  creditors.    A  mortgagee  will  not  be  allowed  ^°*^*^"^®- 
to  use  the  trustee's  name  unless  he  is  willing  to  give  up  his 
claim  on  the  property  recovered  for  the  benefit  of  all  the 
creditors.    Ex  parte  Cooper,  10  Ch.  510 ;  WillmoU  v.  London 
CeUubid  Co.,  31  Oh.  D.  425 ;  34  Ch.  Div.  147. 

A  payment  cannot  be  a  fraudulent  preference  unless  it  is  Payment 
made  to  a  creditor.  Thus  a  security  given  to  a  co-trustee  for  to  creditor, 
the  repayment  of  trust  moneys  which  the  debtor  has  mis- 
applied is  not  a  fraudulent  preferoDce.  Sinclair  v.  Wibon, 
20  B.  324 ;  1  Jur.  N.  S.  967  ;  Ex  parte  StvbUna,  17  Ch.  Div. 
58 ;  Ex  parte  Taylor,  18  Q.  B.  Div.  295 ;  Selignuun  v.  Prince 
&  Co,,  (1895)  2  Ch.  617. 

A  payment  made  to  a  creditor  with  the  object  of  relieving 
the  debtor's  surety,  who  was  not  a  creditor  of  the  debtor,  is 
not  a  fraudulent  preference.    Be  MHU,  58  L.  T.  871. 

Creditor  in  the  section  includes  a  contingent  creditor,  i.e, 
a  person  who,  at  the  date  of  the  payment,  would  be  entitled,  if 
the  debtor  became  bankrupt,  to  prove  in  the  bankruptcy  in 
respect  of  a  contingent  liability.  In  re  Paine,  (1897)  1  Q.  B. 
122. 

Payment  made  before  the  debt  is  due  is  not  necessarily  p^yij^ent 
fraudulent.    Crosby  v.  Crouch,  2  Camp.  166 ;  Cook  v.  Sogers,  7  ^^^'®  ^®^* 
Bing.  438  ;  Stracha/n  v.  Barton,  11  Ex.  647. 

The  law  of  fraudulent  preference  was  given  statutory 
authority  by  sect.  92  of  the  Bankruptcy  Act,  1869,  the  first 
sub-section  of  which  is  repeated  in  sect.  48,  (1),  of  the  Bank- 
ruptcy Act,  1883. 

Before  the  Act  of  1869  it  was  necessary,  in  order  to  con-  Tests  of 
stitute  fraudulent  preference,  that  two  things  should  concur  ^ferenw 


— the  payment  must  have  been  voluntary  on  the  part  o{^^^^^^ 


pre 
bel 

the  creditor,  and   it  must  have  been   in  contemplation  of 
bankruptcy. 

The  Act,  in  place  of  raising  an  inquiry  whether  the  pre-  contempla- 
ference  was  done  in  contemplation  of  bankruptcy,  has  provided  ^^j^p^y 
certain  definite  tests,  namely,  that  the  bankrupt  should  have 
been  at  the  time  unable  to  pay  his  debts  as  they  became  due 
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firom  his  own  moneys,  and  that  he  should  become  bankrupt 
within  three  months  from  the  payment.  Ex  parte  Blaekhum, 
12  Eq.  358 ;  Buieher  v.  Stead,  L.  R.  7  H.  L.  839,  846 ;  In 
re  Washington  Wiamand  Mining  Co.,  (1893)  3  Oh.  95,  111, 
115. 

The  payment  must  also  have  been  made  *^  with  a  view  of 
giving  sach  creditor  a  preference  over  the  other  creditors." 
It  has  been  said  that  this  provision  is  equivalent  to  the 
doctrine  before  the  Act,  which  made  the  voluntariness  of  the 
payment  the  test  of  its  fraudulent  character.  Ex  parte  BoU 
land,  7  Oh.  24.  See  Ex  parte  Griffith,  23  Oh.  Div.  69 ;  Ex 
parte  Taylor,  18  Q.  B.  Div.  295. 

It  is  not  enough  to  show  that  the  act  complained  of 
resulted  in  giving  a  preference.  It  is  necessary  to  show 
that  the  debtor's  intention  was  to  give  a  preference.  Ex  parte 
Taylor,  18  Q.  B.  Div.  295 ;  In  re  ITInnes,  8  T.  L.  R.  14. 

It  is  not  necessary  to  show  that  the  debtor's  sole  motive 
was  to  give  a  preference  to  the  creditor.  It  is  enough  if  this 
was  the  substantial,  dominant  motive,  and  the  co-existence 
of  other  minor  motives  is  immaterial.  Ex  parte  HiU,  23  Oh. 
Div.  695 ;  Ex  parte  Lancaster,  25  Oh.  Div.  311 ;  Ex  parte 
Taylor,  18  Q.  B.  Div.  295 ;  In  re  Washington  Diamond  Mining 
Co.,  (1893)  3  Oh.  95, 106. 

It  has  been  laid  down  in  the  earlier  cases  that  the  desire  to 
prefer  the  creditor  must  have  been  the  debtor's  sole  motive, 
and  that  the  admixture  of  any  other  motive  made  the  pre- 
ference valid.  Broum  v.  Kempton,  19  L.  J.  0.  P.  169 ; 
Edwards  v.  Olyn,  2  B.  &  E.  29 ;  Ex  parte  Tempest,  10  Eq. 
648 ;  6  Oh.  70 ;  Ex  parte  Bolland,  7  Oh.  24 ;  Ex  parU  Blaeh- 
hum,  12  Eq.  358 ;  Ex  parte  Topham,  8  Oh.  614 ;  Ex  parte 
Pearson,  8  Oh.  667,  675. 

These  cases  can  no  longer  be  considered  as  correctly  express- 
ing the  law.    See  Ex  parte  Hill,  23  Oh.  Div.  695. 

The  question,  what  was  the  debtor's  leading  motive,  is  purely 
a  question  of  fact. 

A  payment  is  not  a  fraudulent  preference  if  made  under 
pressure.  The  Act  of  1869  did  not  alter  the  earlier  law  on 
this  subject.     BiUcher  v.  Stead,  L.  R.  7  H.  L.  839,  846; 
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TomMns  v.  Saffery,  3  App.  Cas.  213,  225,  235;  In  re  Boyd, 
15  L.  B.  Ir.  521.    See  Ex  parte  Griffith,  23  Oh.  Div.  69. 

*'  The  consideration  upon  which  a  payment  made  to  an  im- 
portunate creditor  of  a  debt  actually  due  has  been  allowed  to 
be  valid  has  not  been  that  he  might  resort  to  a  suit  to  enforce 
payment,  but  that  his  demand  repels  the  presumption  that  the 
bankrupt  upon  the  eve  of  bankruptcy  made  a  distinction  among 
his  creditors,  and  spontaneously  favoured  one  of  them  to  the 
prejudice  of  the  rest.  A  demand  of  further  security  for  a  debt 
not  yet  due  has  the  same  effect"  Per  Lord  Ellenborough  in 
Crosht/  V.  Orouch,  2  Camp.  166, 168.    See  Bais  v.  Smithy  6  B. 

6  S.  314. 

The  nature  and  amount  of  pressure  required  to  prevent  a  What  amount 
payment  from  being  a  fraudulent  preference  is  a  question  of  required, 
fact  depending  on  the  special  circumstances  of  each  case. 

It  was  formerly  held  that  any  pressure  by  the  creditor  was 
sufficient  to  prevent  the  preference  from  being  fraudulent. 
This  was  on  the  ground,  since  repudiated,  that  a  preference  to 
be  fraudulent  must  have  been  made  with  the  sole  object  of 
preferring  the  creditor.  Straeha/n  v.  Barton,  11  Ex.  647 ;  Johnson 
V.  Fesemeyer,  25  B.  88 ;  3  De  G.  &  Jo.  13, 24 ;  Ex  parte  BlaeJchum, 
12  Eq.  358,  363 ;  Ex  parte  Tempest,  6  Ch.  70 ;  Ex  parte  Bolland, 

7  Ch.  24 ;  Ex  parte  Topham,  8  Ch.  614. 

Where  it  is  shown  that  the  pressure  did  not  operate  on  the  Preasure  not 
mind  of  the  bankrupt,  the  existence  of  pressure  is  immaterial,  bankrupt. 
Cooh  V.  Bogers,  7  Bing.  438 ;  Oooh  v.  Pritchard,  6  Sc.  N.  R.  34 ; 
Ex  parte  Griffith,  23  Ch.  Div.  69. 

A  payment  under  pressure  is  valid,  although  the  person  Debtor  known 
exerting  pressure  is  aware  that  the  debtor  is  insolvent.  Johns(M  inaoiyent. 
V.  Fesemeyer  25  B.  88 ;  3  De  G.  &  Jo.  13 ;  Ex  parte  Topham, 

8  Ch.  614,  620 ;  Smith  v.  PilgHm,  2  Ch.  D.  127. 

A  threat  to  sue  the  debtor,  who  is  hopelessly  insolvent  at  the 
time,  is  not  pressure.     Ex  parte  HaU,  19  Ch.  Div.  580. 

The  creditor's  knowledge  of  the  debtor's  circumstances,  which 
was  dwelt  upon  in  Ex  parte  Hall,  cannot  be  material  in  deter- 
mining whether  the  debtor  was  or  was  not  affected  by  the 
pressure.  It  was,  however,  material  in  determining  whether 
the  creditor  came  within  the  subsequently  repealed  sub-sect. 
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(2)  of  sect.  92  of  the  Bankruptcy  Act,  1869,  and  was  probably 
only  referred  to  by  Jessel,  M.R,  for  that  purpose. 

A  director  cannot  lawfully  exert  pressure  upon  a  company 
of  which  he  is  director.     OadigJU  Improvement  Go.  v.  Terrell, 
10  Eq.  168. 

A  payment  made  to  a  creditor  in  the  ordinary  course  of 
business  is  not  a  fraudulent  preference.  AbeU  v.  Danidl,  Moo.  & 
M.  370  ;  Ex  parte  Blaekbum,  12  Eq.  358 ;  Tomkim  v.  Saffery, 
3  App.  Cas.  213,  235 ;  Hook,  Jackson,  &  Whites  Case,  9  Ch. 
Div.  322 ;  In  re  Clay,  3  Manson,  31. 

A  payment  made  in  order  to  relieve  the  debtor's  conscience^ 
or  under  fear  of  a  criminal  prosecution,  is  not  a  fraudulent 
preference.  Ex  parte  Stvhbins,  17  Ch.  Div.  58 ;  Ex  parte 
Taylor,  18  Q.  B.  Div,  295 :  Sharp  v.  MoEenry,  38  Ch.  D.  427, 
447 ;  see  In  re  Fletcher,  8  T.  L.  R.  80. 

In  Ex  parte  Taylor,  the  decision  seems  to  have  gone  more 
on  the  ground  of  pressure  by  the  creditor  in  the  form  of  a 
threat  to  prosecute. 

A  merely  nominal   payment  made   in  order  to  revive  a 
statute-barred  debt  is  not  a  fraudulent  preference.    In  re  Lane, 
23  Q.  B.  D.  74. 
Security  given     The  giving  of  a  security  in  pursuance  of  a  former  bona  fide 

in  fulfilment 

of  promise,  undertaking  which  the  debtor  has  given,  and  which  he  is 
called  upon  to  fulfil,  is  not  a  fraudulent  preference.  Eimt  v. 
M(yHim^,  10  B.  &  C.  44;  Vacher  v.  Cocks,  1  B.  &  Ad.  145 ; 
Bias  V.  Smith,  6  B.  &  S.  314 ;  Ex  parte  Tempest,  10  Eq.  648 ; 
6  Ch.  70 ;  Ex  parte  Hodgkin,  20  Eq.  746 ;  see  Ex  parte  Griffith, 
23  Ch.  Div.  69. 

The  substitution  of  a  new  bill  of  sale  for  a  bill  of  sale 

which  turns  out  to  be  bad  is  not  a  fraudulent  preference, 

if  the  intention  of  the  grantor  was  only  to  correct  his  previous 

mistake.    Ex  parte  Hockaday,  55  L.  T.  819 ;  In  re  Tweedale, 

(1892)  2  Q.  B.  216. 

The  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  enacts— 

Companiefl  Sect.   164.  Any  such  conveyance,  mortgage,  delivery  of 

(^164  ^^^'       goods,  payment,  execution,  or  other  act  relating  to  property, 

as  would,  if  made  or  done  by  or  against  any  individual  trader, 

be  deemed,  in  the  event  of  his  bankruptcy,  to  have  been  made 
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revive  debt. 
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or  done  by  way  of  undae  or  fraudulent  preference  of  the 
creditors  of  such  trader^  shall,  if  made  or  done  by  or  against 
any  company,  be  deemed,  in  the  event  of  such  company  being 
wound  up  under  this  Act,  to  have  been  made  or  done  by  way 
of  undue  or  fraudulent  preference  of  the  creditors  of  such 
company,  and  shall  be  invalid  accordingly ;  and  for  the 
purposes  of  this  section  the  presentation  of  a  petition  for 
winding  up  a  OQmpany  shall,  in  the  case  of  a  company  being 
wound  up  by  the  Court  or  subject  to  the  supervision  of  the 
Court,  and  a  resolution  for  winding  up  the  company  shall,  in 
the  case  of  a  voluntary  winding-up,  be  deemed  to  correspond 
with  the  act  of  bankruptcy  in  the  case  of  an  individual  trader ; 
and  any  conveyance  or  assignment  made  by  any  company 
formed  under  this  Act  of  all  its  estate  and  effects  to  trustees 
for  the  benefit  of  all  its  creditors  shall  be  void  to  all  intents. 

Sect.  164  of  the  Companies  Act,  1862,  refers  to  the  bank- 
ruptcy law  in  force  for  the  time  being.  Mason,  Oallagher,  & 
8I(Uer*8  Case,  30  W.  R.  378. 

Under  this  section  an  act  may  be  a  fraudulent  preference 
in  the  case  of  a  company  which  would  not  be  a  fraudulent 
preference  in  the  case  of  an  individual.  For  instance,  any 
preference  by  way  of  set-off  of  a  debtor,  who  would  have  no 
right  of  set-off  after  the  winding-up,  must  be  treated  as  it 
would  be  treated  in  bankruptcy  if  he  had  no  right  of  set-off 
after  the  bankruptcy.  Kerd's  Case,  39  Ch.  Div.  259,  266 ; 
In  re  Washington  Diamond  Mining  Co.,  (1893)  3  Ch.  95. 
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The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  sect  4^ 
makes  it  an  act  of  bankruptcy  by  a  debtor  *'  if  in  England 
or  elsewhere  he  makes  a  fraudulent  conveyance,  gift,  delivery, 
or  transfer  of  his  property  or  of  any  part  thereof." 

Sect.  44  provides  that  the  property  of  the  bankrupt  divisible 
among  his  creditors  shall  comprise  all  such  property  as  may 
belong  to  or  be  vested  in  him  at  the  commencement  of  the 
bankruptcy. 

Where  a  deed  can  only  be  set  aside  as  being  an  act  of 
bankruptcy,  the  lapse  of  three  months  before  the  presentation 
of  the  bankruptcy  petition  makes  the  deed  valid  for  all 
purposes.  Mercer  v.  Peterson,  L.  B.  2  Ex.  304 ;  AUen  v.  Bormett^ 
5  Ch.  577  ;  Ex  parte  Games,  12  Ch.  Div.  314. 

An  assignment  by  a  debtor  of  all  his  property  to  secure  a 
past  debt  is  fraudulent  within  the  Act,  and  it  is  not  necessary 
to  show  that  it  was  made  with  intent  to  d)efeat  or  delay  creditors. 
Worseley  v.  Be  Mattes,  1  Burr.  467 ;  Siebert  v.  Spooner,  1  M.  & 
W.  714 ;  Lacon  v.  Liffen,  4  Giff.  75,  on  appl.  32  L.  J.  Ch.  315 ; 
In  re  Wood,  7  Ch.  302 ;  Ex  parte  Ellis,  2  Ch.  Div.  797. 

This  rule  only  applies  where  the  assignment  comprises 
substantially  all  the  debtor's  property.  A  substantial  excep- 
tion will  prevent  the  assignment  from  being  an  act  of  bank- 
ruptcy, in  the  absence  of  fraud.  Pennell  v.  Reynolds,  11  C.  B. 
N.  S.  709 ;  Smith  v.  Timms,  1  H.  &  C.  849 ;  Goodricke  v. 
Taylor,  2  D.  J.  &  S.  135 ;  Ex  parte  Foxley,  3  Ch.  515 ;  Ex 
parte  Hawker,  7  Ch.  214 ;  Ex  parte  King,  2  Ch.  Div.  256  ;  Ex 
parte  Dann,  17  Ch.  Div.  26. 

There  is  no   rule  tbat   book  debts    must    be    left  out  of 


FRAUDULENT  CONVEYANCES.  403 

consideration  in  determining  whether  an  assignment  comprises 
the  whole  of  a  debtor's  property.  An  exception  of  book  debts 
may  be  a  sabstantial  exception.  Ex  parte  Field,  13  Ch.  Div. 
106  n. ;  Ex  parte  Bwtm,  13  Ch.  Div.  102. 

Where  a  debtor  agrees  to  transfer  his  whole  property,  and 
the  transfer  of  the  whole  would  be  an  act  of  bankruptcy^  the 
transfer  of  'a  part  in  pursuance  of  the  agreement  would  pro- 
bably be  an  act  of  bankruptcy.  Tornkina  v.  Saffery,  3  App. 
Cas.  213,234. 

An  assignment  by  a  person  in  business,  which  prevents  him  ABsignment 

or  enables  the  assignee  to  prevent  him  from  carrying  on  his  SS^or  ^om 

business,  is  also  fraudulent  within  the  Act,  and  it  is  immaterial  »"^^K  <» 

[i  ,  buBiness. 

in  this  case  whether  a  substantial  part  of  his  property  is  or 
is  not  excepted  from  the  assignment.  Hooper  v.  Smith,  1  Wm. 
BL  442 ;  Smith  v.  Camum,  2  E.  &  B.  35 ;  ^  parte  Bailey,  3  D. 
M.  &  G.  534,  5^ ;  Ex  parte  BUmd,6J).  M.  &  G.  767;  Johnson 
v.  Fesemeyer,  3  .be  G.  &  Jo.  13,  23 ;  Toung  v.  Fletcher,  3  H.  & 
0.  732 ;  Ex  parte  Foxley,  3  Oh.  515. 

An  assignment  of  all  the  debtor's  property  is  not  necessarily  Eqtdyalent 
fraudulent  if  the  debtor  receives  an  equivalent  at  the  time  of  §^btor. 
the  assignment.  Whitwell  v.  Thompson,  1  Esp.  67 ;  Base  v. 
Eayeoehy  1  Ad.  &  E.  460  n. ;  Baxter  v.  Pritehard,  1  Ad.  &  E. 
456 ;  Leake  v.  Ydtmg,  5  E.  &  B.  955 ;  Bittlesione  v.  Cooke,  6  E.  & 
B.  296 ;  Whitmore  v.  aaridge,  31  L.  J.  Q.  B.  141 ;  33  L.  J.  Q. 
B.  87 ;  Woodhouse  v.  Mwrray,  L.  R.  2  Q.  B.  634;  4  Q.  B.  27 ; 
Ex  parte  Cooper,  10  Ch.  Div.  313. 

The  question  is,  whether  the  equivalent  received  enables 
the  assignor  to  carry  on  his  business.    Gases  supra. 

An  assignment  made  in  consideration  of  the  assignee  paying 
off  pressing  creditors  of  the  assignor  to  a  large  amount  has 
been  sustained  on  this  principle.  Whitmore  v.  Claridge,  svpra  ; 
see  Ex  parte  Chaplin,  26  Ch.  Div.  319. 

The  withdrawal  of  an  execution  or  forbearance  to  execute 
a  judgment  or  to  seize  property  under  a  bill  of  sale  is  not  an 
equivalent.  Woodhotise  v.  Murray,  L.  R.  2  Q.  B.  634 ;  4  Q.  B. 
27 ;  Ex  parte  Cooper,  10  Ch.  Div.  313  (not  following  PhUps 
V.  Homstedt,  L.  R.  8  Ex.  26 ;  1  Ex.  D.  62)  ;  Ex  parte  Payne,  11 
Ch.  Div.  539. 
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intends  fraud. 
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f^h  advance 
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Contract  for 
farther 
advances  need 
not  be 
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There  is  no  equivalent  where  the  assignment  is  made  to 
secure  a  surety  to  a  composition  deed,  who  has  given  hiB 
acceptances  for  the  amount  of  the  instalments  under  the  deed. 
In  re  Marshall,  3  M.  D.  &  D.  671 ;  De  G.  273 ;  Leake  v.  Toimff, 

5  E.  &  B.  955. 

An  assignment  made  to  secure  a  past  debt  and  a  present 
advance  is  not  necessarily  fraudulent.  If  the  advance  was 
merely  made  for  the  purpose  of  obtaining  a  security  for  the 
old  debt,  the  assignment  is  fraudulent  within  the  Act.  If  it 
was  made  to  enable  the  debtor  to  carry  on  his  business,  and 
the  lender  had  a  reasonable  groxmd  for  believing  that  it  would 
so  enable  him,  it  is  valid.  StUton  v.  OruMwdly  1  E.  &  B.  15 ; 
BiUlestane  v.  Cooke,  6  E.  &  B.  296 ;  P&nmU  v.  Beynolds,  11 
C.  B,  N.  S.  709  ;  Mereer  v.  Peterson,  L.  R.  2  Ex.  304 ;  3  Ex. 
104 ;  Lomax  v.  Buxton,  L.  B.  6  C.  F.  107 ;  AUen  v.  Bonnett,  5 
Ch.  577 ;  Ex  parte  King,  2  Ch.  Div.  256 ;  Ex  parte  EUis,  2 
Ch.  Div.  797 ;  Ex  parte  Greener,  46  L.  J.  Bkcy.  76 ;  £b  parte 
Wilkinson,  22  Oh.  Div.  788 ;  Ex  parte  Johnson,  26  Ch.  Div. 
338 ;  Administrator-Oenerdl  of  Jamaica  v.  Laeeelles,  De  Mereado 

6  Co.,  (1894)  A.  C.  135. 

Oraham  v.  Chapma/n  (12  C.  B.  85)  can  only  be  supported  on 
the  ground  that  the  terms  of  the  assignment  prevented  the 
debtor  from  deriving  any  benefit  from  the  advance.  See 
Button  V.  Cruttwell,  1  E.  &  B.  15 ;  Harris  v.  Bickett,  4  H«  & 
N.  1 ;  Lomax  v.  Buxton,  L.  R.  6  0.  P.  107 ;  Ex  parte  HauaweB, 
23  Ch.  Div.  626,  638. 

It  is  immaterial  that  the  intentions  of  the  borrower  were 
fraudulent.  The  bond  fides  of  the  lender  is  alone  to  be  taken, 
into  account.  In  re  CoUmere,  L.  R.  1  Ch.  128 ;  Ex  parte 
Johnson,  26  Ch.  Div.  338,  342,  347. 

The  amount  of  the  fresh  advance  is  an  important  element 
in  determining  the  bona  fides  of  the  transaction,  but  it  is  not 
conclusive.  Ex  parte  Fisher,  7  Ch.  636 ;  Ex  parte  Ellis,  2 
Ch.  Div.  797  ;  Ex  parte  Johnson,  26  Ch.  Div.  338. 

It  is  not  necessary  that  the  contract  of  the  mortgagee  to 
make  further  advances  should  be  a  contract  enforceable  at 
law.  It  is  sufficient  if  there  was  a  bona  fide  agreement.  Em 
parte  Winder,  1  Ch.  D.  290 ;  S.  C.    Ex  parte  Sheen,  1  Ch. 
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Div.  560 ;  Ex  parte  WUkinson,  22  Ch.  Div.  788,  explaining 
Ex  parte  Dann,  17  Ch.  Div.  26.  Lindan  v.  Sharp  (6  M.  &  G. 
895),  and  the  dictum  in  Ex  parte  Cooper  (10  Ch.  Div.  313, 
326),  must  be  considered  as  overruled. 

Where  money  is  advanced  on  the  faith  of  a  promise  that  a  Advance  on 
bill  of  sale  shall  be  given,  and  the  bill  of  pale  is  subsequently  of^saie  to  be 
given,  it  stands  on  the  same  footing  as  if  it  had  been  given  ^^®°- 
at  the  time  of  the  further  advance.     Harris  v.  Bichette  4  H. 
&  N.  1 ;  Mercer  v.  Petersoriy  L.  E.  2  Ex.  304;  3  Ex.  104; 
Ex  parte  Foxley,  3  Ch.  515 ;  Ex  parte  King,  2  Ch.  Div.  256 ; 
In  re  Jackson,  4  Ch.   D.   682 ;  Ex  parte  HauosweU,  23  Ch. 
Div.  626. 

But  where  the  giving  of  the  bill  of  sale  is  purposely  post-  Fraudaient 
poned  until  the  trader  is  in  a  state  of  insolvency,  in  order  to  ^Sl^fni^ 
prevent  the  injury  to  his  credit  which  would  result  from 
registration,  the  bill  of  sale  is  fraudulent.  Ex  pa/rte  Cohens  7 
Ch.  20 ;  Ex  parte  Fisher,  7  Ch.  636  ;  Ex  parte  Stevens,  20  Eq. 
786  ;  In  re  Gihsm,  8  Ch.  D.  230 ;  Ex  parte  Payne,  11  Ch,  Div. 
539 ;  Ex  parte  Burton,  13  Ch.  Div.  102 ;  Ex  parte  Kilner,  13 
Ch.  Div.  245 ;  Ex  parte  Hauxwell,  23  Ch.  Div.  626  ;  W.  Morris 
V.  A.  Morris,  (1895)  A.  C.  625,  630. 

In  Ex  parte  Izard  (9  Ch.  271),  the  mortgagee  was  not 
obliged  to  rely  on  the  bill  of  sale,  as  possession  of  the  pro- 
perty comprised  in  it  had  been  given  him  under  the  previous 
agreement. 

Where  a  document  is  set  up  which  is  on  the  face  of  it  an 
act  of  bankruptcy,  and  is  alleged  to  be  warranted  by  a  prior 
agreement,  the  onus  probandi  is  on  the  person  setting  it  up  to 
prove,  not  only  that  the  agreement  did  in  fact  exist,  but  that 
it  was  a  hond  fide  agreement.  Ex  pa/rte  Kilner,  13  Ch.  Div. 
245. 

.  Sect.  47  of  the  Bankruptcy  Act,  1883,  avoids  certain  settle-  BaDkrnptcy 
ments  as  against  the  settlor's  trustee  in  bankruptcy.  This  8.47.  ' 
section  does  not  vest  the  property  which  purported  to  pass 
by  the  settlement  in  the  trustee  so  as  to  give  him  priority 
over  a  mortgagee  subsequent  to  the  settlement.  Sanguinetti 
V.  Stuckey's  Banking  Co.,  (1895)  1  Ch.  176;  In  re  Famham, 
(1895)  2  Ch.  799. 
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CHAPTER  XLIV. 

FBAUDULENT   CONYETANCES  UNDER  THE  STATUTES  OF 

ELIZABETH. 

13  Elix.  The  statute  13  Eliz.  c.  5  avoids,  in  efiTect,  as  against  creditors, 

^^^  '  every  conveyance  of  real  or  personal  property  contrived  to 
the  intent  to  delay,  hinder,  or  defraud  such  creditors. 

The  right  of  creditors  under  the  statute  is  a  legal  right. 
It  is,  therefore,  not  lost  by  laches.  In  re  MaddeveTy  27  Ch. 
Div.  523. ; 

g,  5,  The  statute  (sect  5)  excepts  from  its  operation  any  estate 

or  interest  in  real  or  personal  property  ^  upon  good  considera- 
tion and  land  fide  lawfully  conveyed  or  assured  to  any  person 
or  persons  or  bodies  politic  or  corporate  not  having,  at  the 
time  of  such  conveyance  or  assurance  to  them  made,  any 
manner  of  notice  or  knowledge  of  such  covin,  fraud,  or  collu- 
sion as  is  aforesaid." 

This  section  protects  a  purchaser  for  value  without  notice 
of  an  interest,  whether  legal  or  equitable,  under  a  voluntary 
settlement.  Payne  v.  Mortimer,  4  De  G.  &  Jo.  447,  452; 
Halifax  Joint  Stock  BwnUng  Go.  v.  OledhiU,  (1891)  1  Ch.  31. 

Gonsidezation.  1.  The  section  protects  an  interest  conveyed  ^upon  good 
consideration.''  A  consideration  which  would  have  supported 
a  settlement  against  a  subsequent  purchaser  under  the  statute 
27  Eliz.  c.  4,  is  not  necessarily  a  good  consideration  within 
this  section. 

Thus,  the  liability  of  an  assignee  of  leaseholds  to  pay  the 

rent  is  not  a  good  consideration  within  the  section.    In  re 

Bidler,  22  Gh.  Div.  74.    See  Green  v.  Pateraon,  32  Ch.  Div. 

95, 104. 

But  it  is  not  necessary,  where  the  conveyance  is  part  of  a 
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hondfide  family  arrangement,  that  the  consideration  should  be 
wholly  adequate  to  the  value  of  the  property  conveyed.  In 
re  Johmon,  20  Oh.  D.  389,  397. 

2.  Even  where  valuable  consideration  is  given,  a  conveyance  Bond  fides, 
is  void  unless  made  hondjide. 

But,  in  order  to  avoid  an  assignment  made  for  valuable  Express 
consideration,  it  is  necessary  to  show  an  express  intention  to^f^t^'^ 
defeat  creditors.     Gapis  v.  Middleton,  2    Madd.  410,  430 ;  «^^^^^°*^* 
Harmcm  v.  Btehards^  10  Ha.  81,  89;    Holmes  v.  Permey,  3 
K  &  J.  90 ;  Freeman  v.  Pope,  5  Ch.  538,  544 ;  In  re  Johnson, 
20  Ch.  D.  389.     See,  as  to  voluntary  settlements.  Ex  parte 
Mercer,  17  Q.  B.  Div.  290. 

It  is  immaterial  that  the  necessary  consequence  of  the  trans- 
action is  to  defeat  creditors.  In  order  to  avoid  the  transaction, 
it  must  be  shown  that  that  consequence  was  present  to  the 
minds  of  the  parties.  Thus  a  conveyance  by  A.  of  all  her 
property  to  B.,  in  consideration  of  B.  paying  A.'s  farming 
debts,  has  been  upheld  against  a  creditor  whose  debt  did  not 
fiall  within  the  description,  it  not  having  been  shown  that  that 
debt  was  present  to  the  minds  of  A.  and  B.  at  the  time  of 
the  conveyance.    In  re  Johnson,  20  Ch.  D.  389,  394. 

Even  the  marriage  consideration  will  not  support  a  settle- 
ment where  the  marriage  itself  is  celebrated  and  the  settle- 
ment made  in  execution  of  a  scheme  for  defeating  creditors 
to  which  both  husband  and  wife  are  parties.  Colomhine  v. 
Penhall,  1  Sm.  &  G.  228 ;  Bulm^er  v.  Himter,  8  Eq.  46 ;  Be 
Pennington,  59  L.  T.  774.  See  Campion  v.  Cotton,  17  Ves. 
268 ;  Fraser  v.  Thompson,  1  Giff.  49,  cases  in  which  the  settle- 
ment was  upheld. 

A  payment  which  would  be  a  fraudulent  preference  in  Fiandnient 
bankruptcy  is  not  necessarily  within  the  statute.     A  security  S^n^^^^^rfiy 
given  to  a  creditor  by  a  debtor,  who  knows  himself  and  is  ^*^^  statute, 
known  by  the  creditor  to  be  insolvent,  is  honafide,  unless  the 
debtor  retains  a  benefit  for  himself    Alton  v.  Ha/rrison,  4  Ch. 
622 ;  Middleton  v.  Pollock,  2  Ch.  D.  104. 

It  is  immaterial  that  the  security  comprises  all  the  debtor's 
property.    Alton  v.  Harrison,  supra. 

3.  The  language  of  the  section  which  protects  a  purchaser  Mala  fides 
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must  be  withoat  notice  of  ''such  ooTin,  fraud,  or  coUaBion,"  implies 

both  puties.   that  nuUa  fides  to  avoid  a  oonyeyance  most  be  common  to 
botli  parties. 

Therefore,  the  mala  fides  of  the  grantor  does  not  avoid  a 
conveyance  if  the  grantee  is  free  from  it.  Kevan  ▼.  Crattfordy 
6  Ch.  Div.  29;  Inre  Johnson,  20  Ch.  D.  3S9,  394. 
27£liz.c.i.  The  statate  27  Eliz.  a  4  [which  is  not  affected  <m  this 
point  by  the  Yolontary  Conveyances  Act»  1893  (56  &  57  Yict 
c  21)],  is  not  confined  to  voluntary  conveyances,  but  avoids 
mortgages  which  are  in  fact  fraudulent,  although  given  for 
value,  as  against  a  subsequent  purchaser  for  value. 

A  fraudulent  mortgage  would  be  postponed  in  equity  to 
a  subsequent  mortgage  apart  from  the  statute.  The  statute 
would  have  the  additional  effect  of  preventing  the  legal 
estate  from  passing  under  the  fraudulent  mortgage.  Perry 
Herrici  v.  AUwood,  2  De  6.  &  Jo.  21,  39;  Uoyd  y.  Attwoody 
3  De  6.  &  Jo.  614,  654. 

In  OracknaU  v.  Janson  (11  Ch.  Div.  1)  the  decision  appears 
to  have  gone  on  the  ground  that  the  prior  mortgage  was  in 
&et  without  consideration. 
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CHAPTER  XLV. 

STATUTES  AYOIDIKO  TTHBEaiSTEBED  UOBTQAaES  AND  CHABQES. 

A.    Land  in  Genebal. 

The  Land  Charges  Eegistration  and  Searches  Act,  1888^si»^t^o^ 
(51  &  52  Yict.  c.  51),  which  commenced  (sect.  2)  on  the  1st  ordexs  affect- 
of  January,  1889,  enacts —  "^ 

Sect.  4.  In  this  Act  'Mand"  includes  lands,  messuages, 
tenements,  and  hereditaments  corporeal  and  incorporeal,  of 
any  tenure. 

^*  Purchaser  for  value "  includes  a  mortgagee  or  lessee,  or 
other  person  who  for  valuable  consideration  takes  any  interest 
in  land  or  in  a  charge  on  land,  and  **  purchase  "  has  a  meaning 
corresponding  with  purchaser. 

'^  Judgment "  does  not  include  an  order  made  by  a  court 
having  jurisdiction  in  bankruptcy  in  the  exercise  of  that 
jurisdiction,  but,  save  as  aforesaid,  includes  any  order  or 
decree  having  the  effect  of  a  judgment. 

Sect  5,  (1).  There  shall  be  established  and  kept  at  the  Lax^d  Charges 
Office  of  Land  Begistry  a  register  of  writs  and  orders  affecting  andSearches 
land,  and  there  may  be  registered  therein,  in  the  prescribed  35)      ^ 
manner,  any  writ  or  order  affecting  land  issued  or  made  by 
any  court  for  the  purpose  of  enforcing  a  judgment,  statute,  or 
recognizance,  and  any  order  appointing  a  receiver  or  seques- 
trator of  land. 

(2)  Every  entry  made  in  pursuance  of  this  section  shall  be 
made  in  the  name  of  the  person  whose  land  is  affected  by  the 
writ  or  order  registered. 

(3)  The  registration  of  a  writ  or  order  in  pursuance'  of  this 
Act  shall  cease  to  have  effect  at  the  expiration  of  five  years 
from  the  date  of  the  registration,  but  may  be  renewed  from 
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time  to  time,  and,  if  renewed,  shall  have  effect  for  five  years 
from  the  date  of  the  renewal. 

(4)  Begistration  of  aj  writ  or  order  in  pursuance  of  this 
section  shall  have  the  same  effect  as,  and  make  unnecessary, 
registration  thereof  in  the  Central  Office  of  the  Supreme 
CSourt  of  Judicature  in  pursuance  of  any  other  Act. 
B.6.  Sect.  6.   Every  such  writ  and  order  as  is  mentioned  in 

section  five,  and  every  delivery  in  execution  or  other  proceeding 
taken  in  pursuance  of  any  such  writ  or  order,  or  in  obedience 
thereto,  shall  be  void  as  against  a  purchaser  for  value  of  the 
land  unless  the  writ  or  order  is  for  the  time  being  registered 
in  pursuance  of  this  Act 

Provided  that — 

(a)  where  the  writ  or  order  is  at  the  commencement  of 
this  Act  registered  in  pursuance  of  the  Judgments  Act,  1864, 
nothing  in  this  section  shall  affect  the  operation  of  such  writ 
or  order  until  the  expiry  of  the  period  for  which  it  is  so 
registered ; 

(J)  where  the  proceeding  in  which  the  writ  or  order  was 
issued  or  made  is  for  the  time  being  registered  as  a  lis  pendens 
in  the  name  of  the  person  whose  land  is  affected  by  the  writ 
or  order,  nothing  in  this  section  shall  affect  the  operation  of 
such  registration. 
Settled  Land      The  Settled  Land  Act,  1890  (58  &  54  Yict  c  69),  pro« 

Act,  1890,  ., 

8. 19.  vides— 

Sect.  19.  The  registration  of  a  writ  or  order  affecting  land 
may  be  vacated  pursuant  to  an  order  of  the  High  Court  or 
any  judge  thereof. 
Effect  of  It   was  decided   under  2  &  3  Yict  c.  11,  s.  4,  that  a 

rene^w^*^        registered  judgment  creditor  does  not  lose  his  priority  over 
registration,    incumbrances  created  within  five  years  after  registration  by 
failing  to  renew  it.    On  the  other  hand,  he  does  not,  by  re- 
registering after  the  expiration  of  the  five  years,  gain  any 
priority  over  incumbrances  created  while  his  judgment  was 
off  the  register.    Beavm  v.  Earl  of  Oxford,  6  D.  M.  &  G.  492 ; 
Shaw  V.  Neale,  6  H.  L.  C.  581. 
Beffistration       The  Land  Charges  Begistration  and  Searches  Act,  1888, 
of  deeds  of      ^^^^  provides  (sects.  7,  8)  for  the  registration  of  deeds  of 
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arrangement  affecting  land,  and  (sect.  10)  for  the  registration  arrangement, 

^  .       ,    .  land  charges. 

of  land  charges. 

Sect.  4  provides — 

In  this  Act  ''land  charge"  means  a  rent  or  annuity  or  Definitions  of 
principal  moneys  payable  by  instalments,  or  otherwise,  with  ^^  of ^'^^ 
or  without  interest  charged,  otherwise  than  by  deed,  upon  land,  a"wig«^ent 
under  the  provisions  of  any  Act  of  Parliament,  for  securing 
to  any  person  either  the  moneys  spent  by  him,  or  the  costs, 
charges,  and  expenses  incurred  by  him  under  such  Act,  or 
the  moneys  advanced  by  him  for  repaying  the  moneys  spent, 
or  the  costs,  charges,  and  expenses  iDCurred  by  another  person 
under  the  authority  of  an  Act  of  Parliament,  and  a  charge 
under  the  thirty-fifth  section  of  the  Land  Drainage  Act,  1861, 
or  under  the  twenty-ninth  section  of  the  Agricultural  Holdings 
(England)  Act,  1883,  but  does  not  include  a  rate  or  scot. 
''Deed  of  arrangement"  has  the  same  meaning  as  in  the 
Deeds  of  Arrangement  Act,  1887. 

See,  as  to  the  definition  of  land  charge,  Beg.  v.  Vice-Begistrar 
of  Office  of  Lcmd  Begistry,  24  Q.  B.  D.  178. 

The  Act  (sect  10)  makes  an  unregistered  deed  of  arrange-  Avoidanoe  of 
ment,  whether  made  before  or  after  the  1st  of  January,  1889,  Seeds  of  '^ 
void  as  against  a  person  who,  after  that  date,  becomes  a  pur-  arrangement, 
chaser  for  value  of  any  land  comprised  therein  or  affected 
thereby. 

The  Act  avoids  (sect.  12)  an  unregistered  land  charge  Avoidance  of 
created  after  the  Ist  of  January,  1889,  and  (sect.  13)  a  land  i^JId^harges. 
charge  created  before  that  date,  and  unregistered  after  the 
expiration  of  one  year  from  the  first  assignment  by  act  inter 
vivos  occurring  aft^r  that  date,  as  against  a  purchaser  for 
value  of  the  land  charged  therewith,  or  of  any  interest  in 
such  land. 

The  Judgments  Act,  1855  (18  &  19  Yict  c.  15),  provides  Registration 
(sect.  12)  that  any  annuity  or  rent-charge  granted  after  the  ren^d^ges. 
26th  of  April,  1855,  otherwise  than  by  marriage  settlement, 
for  one  or  more  life  or  lives,  or  for  any  term  of  years  or  greater 
estate  determinable  on  one  or  more  life  or  lives,  shall  not 
affect  any  lands,  tenements,  or  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  as  therein  provided. 
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The  Act  ^§ecL  14  >  does  ikoc  Applj  to  Azmalties  or  rent-charges 
giren  by  wilL 
ECmc  of  The  Act  does  noi  aToid  an  imregistered  annnilj  as  sgsmst 

s  porchsfler  or  mortgagee  who  has  notice  of  it.    Greara  t. 
r<>;feH,  14  Ch.  Irir.  563. 


ncfifi%. 


K^ijtnrtk..        The  Crown  Saita,  eta.  Act,  1S65  |28  4  29  Vict  c.  IW) 
dfeht*.  pronde" — 

Sect  48.  Anj  jadgment,  decree,  or  order  obtained  after  tl>e 
commencement  of  thfs  Act  bj  or  on  behalf  of  the  Crown,  or 
aoT  reco^izance  entered  into  after  the  commencement  cl  this 
Act  on  the  proper  aocoont  of  the  Crown,  or  any  inqnnition 
finding  after  the  eommencement  of  this  Act  a  debt  doe  to  the 
Crown,  or  anr  obligation  or  specialtj  made  after  the  commence- 
ment of  this  Act  to  the  Crown,  or  any  acceptance  of  oflBce 
sccepted  after  the  commencement  of  this  Act  from  or  nnder 
the  Crown,  shall  not  affect  any  land  (of  whatexer  tenure)  as  to 
a  Umd  fide  porchaser  for  valnable  consideration  or  a  mortgagee 
(whether  soch  purchaser  or  mortgagee  haye  or  haye  not  notice 
of  the  judgment,  decree,  order,  recognisance,  inquisition, 
obligation,  specialty,  or  acceptance  of  office),  unless  a  writ  of 
extent  or  of  diem  daumt  eoBh-efnum^  or  other  writ  or  process 
of  execution,  in  pursuance  of  or  in  relation  to  such  judgment, 
decree,  order,  recognizance,  inquisition,  obligation,  specialty, 
or  acceptance  of  office,  has  been  issued  and  r^;istered  before 
the  execution  of  the  conyeyance  or  mortgage  to  such  purchaser 
or  mortgagee,  and  the  payment  by  him  of  the  purchase  or 
mortgage  money. 
^,?25^^  The  Land  Begistry  Act,  1862  (26  &  26  Vict  a  53),  provides 
»,  74.  (sect.  74)  that  no  unregistered  estate  or  interest,  contract  or 

^iigag^iDent,  for  the  registration  whereof  provision  is  made  by 
the  Act,  shall  prevail  against  the  title  of  any  subsequent  pur- 
chaser for  yalnable  consideration  duly  registered  under  the  Act 
LsndTnuufer  The  Land  Transfer  Act,  1875  (38  &  39  Vict  c.  87),  provides 
».  2S.  '  (sect.  28)  that,  subject  to  any  entry  to  the  contrary  on  the 
regbter,  registered  charges  on  the  same  land  shall,  as  between 
themselves,  rank  according  to  the  order  in  which  they  are 
entered  on  the  register,  and  not  according  to  the  order  in 
which  they  are  created. 
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B.    Land  in  Middlesex. 

The  Middlesex  Registry  Act,  1708  (7  Anne,  c.  20),  provides 
(sect  1)  for  the  registration  of  a  memorial  of  all  deeds,  con- 
veyances, and  wills  "of  or  concerning  and  whereby  any 
honors,  manors,  lands,  tenements,  or  hereditaments  in  the  said 
county  may  be  any  way  affected  in  law  or  equity,"  and  avoids 
unregistered  deeds,  conveyances,  and  wills  as  against  any  subse- 
quent purchaser  or  mortgagee  for  valuable  consideration. 

The  Act  does  not  apply  where  the  subsequent  purchaser  or  Effect  of 
mortgagee  has  notice  of  the  prior  unregistered  incumbrance. 
Le  Neve  v.  Le  Neve,  Amb.  436 ;  1  Ves.  S.  64. 

The  Act  is  confined  to  dealings  with  the  land  itself.    Hence  Aot  confined 
an  assignment  of  a  legacy  charged  by  will  upon  land  {Mcdeolm  with  knd^ 
V.  Cha/rlesworthj  1  Eee.  63),  and  of  a  share  of  the  proceeds  of 
land  devised  in  trust  for  sale  (Arden  v.  Arden,  29  Ch.  D.  702), 
are  not  within  the  Act. 

The  Act  includes  instruments  not  under  seal.    Thus,  a  Act  includes 

1  Ai  •  ^'Aii    instnunents 

memorandum  of  charge  accompanying  a  deposit  of  deeds  not  under 
(Moore  v.  (Mverhouse,  27  B.  639 ;  Neve  v.  PenneU,  2  H.  &  M.  "^^^ 
170 ;  see  Copland  v.  Dcmes,  L.  B.  5  H.  L.  358,  383),  an  agree- 
ment to  give  a  second  mortgage  (In  re  WigMs  Mortgage  Trust, 
16  Eq.  41,  not  following  Wright  v.  Stanfield,  27  B.  8),  and  a 
memorandum  of  further  charge  in  favour  of  a  registered 
mortgagee  (CreSUmd  v.  Potter,  10  Ch.  8),  are  conveyances 
within  the  Act 
The  Act  does  not  avoid  interests  in  land  not  created  by  Act  does  not 

...  |_  "i_     J  'i.    i?  J     J        -xi-      A  J        touch  interests 

wntmg,  e.g.  a  charge  by  deposit  of  deeds  without  memorandum  not  created 
(Sumpter  v.  Cooper,  2  B.  &  Ad.  223 ;  In  re  Stephen's  Estate,  I.  ^^  ^*^^- 
B.  10  Eq.  282 ;  In  re  Bwke's  Estate,  7  L.  B.  Ir.  57 ;  9  L.  B.  Ir. 
24),  or  a  vendor's  lien  (Eettlewell  v.  Waison,  21  Ch.  D.  685 ;  26 
Ch.  Div.  501). 

Sects.  8   and  9  of  the  Act  deal  with  the  registration  of  Registration 

of  wills. 

wills,  as  to  which  see  also  sect.  8  of  the  Vendor  and  Purchaser 
Act,  1874  (37  &  38  Vict.  c.  78). 

Sect.  17  of  the  Act  of  1708  and  sect.  5  of  the  Land  Begistry  Discharge  of 
(Middlesex  Deeds)  Act,  1891  (54  &  55  Vict.  c.  64),  provide  for  "^^^■*«*fi^ 
entering  the  discharge  of  mortgages. 
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EzceptionB         The  Act  does  not  extend  (sect  18)  to  any  copyhold  estates, 
^'"^  or  to  any  leases  at  a  rack  rent,  or  to  any  lease  not  exceeding 

one  and  twenty  years  where  the  actual  possession  and  occupa- 
tion goeth  along  with  the  lease,  or  to  any  of  the  chambers  in 
Serjeants'  Inn,  the  Inns  of  Court,  or  Inns  of  Chancery. 

A  deed  of  enfranchisement  of  copyholds  is  not  within  this 
exemption,  and  must  be  registered.    Beg.  y.  Begistrar  of  Deeds 
for  Middlesex,  21  Q.  R  Div.  555. 
Jodgmeots         The  Land  Registry  (Middlesex  Deeds)  Act,  1891,  provides — 
registezed.  Sect  6.  It  shall  not  be  necessary  for  the  validity  of  any 

judgment,  statute,  or  recognizance  that  a  memorial  thereof  be 
registered  under  the  Middlesex  Begistry  Act,  1708. 
Local  Govern-  The  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  pro- 
1^,  8.%.  vides  (sect  96)  that  nothing  in  the  Act  shall  alter  the  area  to 
which  the  enactments  relating  to  the  registration  of  land  in 
the  county  of  Middlesex  apply. 


C.  Land  ik  Yorkshire. 

The  Yorkshire  Registries  Act,  1884  (47  &  48  Vict.  c.  54), 
which  came  into  operation  on  the  Ist  of  January,  1885,  provides 
(sect.  4)  that,  from  and  after  the  commencement  of  the  Act, 
all  assurances  executed  or  made,  and  all  wills  of  any  testators 
dying  after  that  date,  by  which  any  lands  in  any  of  the  three 
ridings  are  affected,  may  be  registered  under  the  Act 
Mode  of  Sect.  5  deals  with  the  mode  of  registration  of  assurances, 

^^^  wills,  or  other  iustruments  under  the  Act,  and  sect.  6  with  the 

form  of  memorials. 

Unpaid  Sect  7  provides  that  a  memorandum  of  lien  or  charge  in 

cSirge  V^°'  respect  of  any  unpaid  purchase-money  or  by  reason  of  any 

d^^^*  ^^       deposit  of  title-deeds  may  be  registered,  and  that  no  such  lien 

or  charge  shfJl   have  any  effect  or  priority  as  against  any 

assurance  for  valuable  consideration  which  may  be  registered, 

unless  and  until  a  memorandum  thereof  has  been  registered  in 

accordance  with  the  provisions  of  the  section. 

This  section  applies  to  charges  created  by  a  deposit  without 
a  memorandum.    Battison  v.  Hobson,  (1896)  2  Ch.  403. 
Begistration        The  Act  provides  for  the  registration  (sect.  11)  of  notices 
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of  wills,  (sect  12)  of  aflBdavits  of  intestacy,  and  (sect.  13)  of  of  notices 
affidavits  of  vesting,  in  cases  where  by  any  Act  any  lands  affidavits, 
become  vested  in  any  person.  caveats. 

The  Yorkshire  Begistries  Amendment  Act,  1885  (48  &  49 
Vicl  c.  26),  provides  (sect.  3)  for  the  registration  of  caveats 
by  any  person  claiming  to  be  entitled  to  any  interest  in  land. 

Sect.  14  of  the  Act  of  1884  (as  altered  by  sect.  4  of  the  Act  Priority  to 

date  from 
of  1885),  provides —  registration. 

Subject  to  the  provisions  of  this  Act^  all  assurances  entitled 
to  be  registered  under  this  Act  shftll  have  priority  according 
to  the  date  of  registration  thereof,  and  not  according  to  the 
date  of  such  assurances,  or  of  the  execution  thereof,  and  every 
will  entitled  to  be  registered  under  this  Act  shall  have  priority 
according  to  the  date  of  the  death  of  the  testator  if  the  date  of 
registration  thereof  be  within,  or  under  this  Act  to  be  deemed 
to  be  within,  a  period  of  six  months  after  the  death  of  the 
testator,  or  according  to  the  date  of  registration  thereof,  if 
such  date  of  registration  be  not  within,  or  under  this  Act  to 
be  deemed  to  be  within,  such  period  of  six  months :  Provided 
that  nothing  in  this  Act  shall  interfere  with  the  priorities  as 
between  themselves  of  any  assurances  or  wills  the  dates  of 
registration  of  which  may  be  identiceJ. 

All  priorities  given  by  this  Act  shall  have  full  effect  in  all  Notice 
courts,  except  in  cases  of  actual  fraud,  and  all  persons  claim-  except  whore 
ing  thereunder  any  legal  or  equitable  interests  shfiJl  be  entitled  *°*" 
to  corresponding  priorities,  and  no  such  person  shall  lose  any 
such  priority  merely  in  consequence  of  his  having  been  affected 
with  actual  or  constructive  notice,  except  in  cases  of  actual 
fraud ;  but  nothing  in  this  section  contained  shall  operate  to 
confer  upon  any  person  claiming  without  valuable  considera- 
tion under  any  person  any  further  priority  or  protection  than 
would  belong  to  the  person  under  whom  he  claims ;  and  any 
disposition  of  land  or  charge  on  land,  which  if  unregistered 
would  be  fraudulent  and  void,  shall,  notwithstanding  registra- 
tion, be  fraudulent  and  void  in  like  manner. 

Sect.  16  provides  that  no  priority  or  protection  shall,  after  Tacking 
the  commencement  of  the  Act,  be  given  or  allowed  to  any  * 
estate  or  interest  in  lands  within  the  three  ridings  by  reason  A 
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or  OD  the  ground  of  such  estate  or  interest  being  protected  by, 
or  tacked  to,  any  legal  or  other  estate  or  interest  in  such  lands, 
except  as  against  any  estate  or  interest  existing  prior  to  the 
commencement  of  the  Act. 

Sect.  18  provides  for  the  order  in  which  instroments  are  to 
be  registered. 

Sects.  19  to  23  deal  with  searches,  certificates  of  search,  and 
certified  copies. 
hm^^  The  Act  does  not  extend  (sect.  28)  to  any  copyhold  heredita- 
ments, nor  to  any  lease  not  exceeding  twenty-one  years,  or  any 
assignment  thereof  where  accompanied  by  actual  possession 
from  the  making  of  such  lease  or  assignment,  nor  (sect  29) 
to.  any  assurance  or  will,  so  far  as  the  same  may  relate  only 
to  shares  in  any  public  or  private  works  or  undertaking  of  any 
corporation,  company,  or  society  which,  by  virtue  of  any  local 
or  other  Act  of  Parliament,  may  be  required  to  be  registered 
or  otherwise  entered  or  minuted  in  the  books  of  the  corpora- 
tion, company,  or  society,  nor  (sect.  80)  to  any  assurances  of 
any  lands  being  parcel  of  the  land  revenues  of  the  Crown, 
or  assurances  of  lands  to  or  in  trust  for  Her  Majesty,  or  other 
assurances  which  may  be  enrolled  in  ^^The  Office  of  Land 
Bevenue,  Becord,  and  Inrolments." 

Sect.  3  of  the  Act  contains  the  definitions,  as  to  which  see 
Bodger  v.  Harrison,  (1893)  1  Q.  B.  161. 

The  Middlesex  and  Yorkshire  Begistry  Acts  do  not  apply 
to  land  registered  under  the  Land  Begistry  Act,  1862  (25  & 
26  Vict.  c.  53,  sect.  104),  or  the  Land  Transfer  Act,  1875  (38  & 
39  Vict.  c.  87,  sect.  127). 


D.  Pebsonal  Chattels.    Ships. 

Bills  of  Sale        The  Bills  of  Sale  Act,  1878,  provides  (sect.  10)  that  in  case 

t^o.  *^^  ^^  ^^'^^  ^^^  ^^  ^^^®  *^®  giv^J^>  comprising  in  whole  or  in 

part  any  of  the  same  chattels,  they  shall  have  priority  in  the 

order  of  the  date  of  their  registration  respectively  as  regards 

such  chattels. 

This  provision  applies  to  absolute  bills  of  sale  as  well  as  to 
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bills  of  sale  given  by  way  of  security.   Tuch  v.  Southern  Counties 
Deposit  Bcmky  42  Ch.  D.  471. 

As  to  the  registration  of  mortgages  of  mining  eflfects  of  or  Mortgages  of 
on  a  mine  within  the  stannaries,  see  sect.  19  of  the  Stannaries  i^^gtannaries. 
Act,  1887  (50  &  51  Vict.  c.  43). 

The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ^gwtration 

'^'^     ^  ^  "^  /*  of  mortgages 

enacts —  ofahipe. 

Sect.  33.  If  there  are  more  mortgages  than  one  registered 
in  respect  of  the  same  ship  or  share,  the  mortgagees  shall, 
notwithstanding  any  express,  implied,  or  constructive  notice, 
be  entitled  in  priority,  one  over  the  other,  according  to  the 
date  at  which  each  mortgage  is  recorded  in  the  register  book, 
and  not  according  to  the  date  of  each  mortgage  itself. 

See  also  sect.  43,  (5),  as  to  the  priority  of  mortgages  registered 
on  the  certificate  of  mortgage. 

The  same  Act  provides  (sect.  57)  that  interests  arising  under 
contract  or  other  equitable  interests  may  be  enforced  by  or 
against  owners  and  mortgagees  of  ships  in  respect  of  their 
interests  therein  in  the  same  manner  as  in  respect  of  any  other 
personal  property. 

A  registered  mortgage  in  the  statutory  form  has  priority 
over  a  prior  unregistered  charge  of  which  the  mortgagee  has 
notice  at  the  time  of  registration.  Black  v.  Williams^  (1895)  1 
Ch.  408. 
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CHAPTER  XLVL 


FRIOBITT  AS  AFFECTED  BY  EQUITIES. 


Mortgagee 
may  make 
mortgagor  his 
agent. 


Secret 
limitation  of 
mortgagor's 
authority. 


1.  Authority 
from  posses- 
sion of  title- 
deeds. 


I.  Agency. 

A  HOBTGAGEE  may,  expressly  or  by  implication,  constitate 
the  mortgagor  his  agent  to  borrow  on  the  security  of  the 
mortgaged  property  in  priority  to  his  own  mortgage.  Hooper 
V.  Oumm^  L.  R.  2  Oh.  282;  Northern  CouniieB  Insurance  Co. 
V.  Whippy  26  Ch.  Div.  482,  493;  Brocklesby  v.  Temperance 
Building  Society,  (1893)  3  Oh.  130 ;  (1895)  A.  C.  173. 

A  secret  limitation  of  the  mortgagor's  authority  will  not 
prejudice  a  subsequent  mortgagee  who  deals  with  him  on  the 
footing  of  his  apparent  authority  and  without  knowledge  of 
the  limitation.     Oases  supra. 

1.  Thus,  where  a  mortgagee,  whether  legal  or  equitable, 
either  leaves  the  title-deeds  with,  or  returns  them  to,  the 
mortgagor,  in  order  that  he  may  raise  money  to  a  definite 
amount  in  priority  to  the  mortgage,  and  the  mortgagor  creates 
a  mortgage  to  a  larger  amount,  the  later  mortgagee  has 
priority  for  the  whole  amount  advanced  by  him  over  the 
earlier  one.  Perry-Herrick  v.  Attwood,  25  B.  205 ;  2  De  G. 
&  Jo.  21 ;  Briggs  v.  Jones,  10  Eq.  92;  Fox  v.  Hawks,  13  Oh. 
D.  822 ;  In  re  Lambeth's  Estate,  11  L.  R.  Ir.  534 ;  13  L.  R.  Ir. 
234.    See  Painter  v.  Abil,  33  L.  J.  Ex.  60. 

But  where  one  of  two  executors  of  a  mortgagee  of  lease- 
holds delivers  the  title-deeds  to  the  mortgagor  to  enable  him 
to  raise  money  to  pay  off  the  mortgage,  and  the  mortgagor 
creates  an  equitable  incumbrance,  the  other  executor  is  not 
estopped  from  asserting  his  priority  and  recovering  the  deeds. 
In  re  Ingham,  (1893)  1  Oh.  352. 

Where  a  legal  mortgage  of  leaseholds  was  made  by  A«  to 
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B.y  and  A.  subsequently  made  what  purported  to  be  a  legal 
mortgage  of  the  leaseholds  to  C.»  and  handed  him  over  the 
lease,  and  there  was  no  evidence  as  to  why  the  lease  had 
remained  in  A/s  possession,  it  was  held  that  there  was  a 
presumption  that  B.  had  left  it  with  him  to  enable  him  to 
raise  money,  and  that  B.  must  be  postponed  to  C.  Jones  v. 
Ehind,  17  W.  K.  1091.    See,  however,  p.  427. 

Where  a  company  entrusted  a  certificate  of  8000Z.  debenture  Possession  of 
stock  to  A.  with  authority  to  raise  3000Z.,  and  A.  raised  6000Z.  debenture 
on  the  deposit  of  the  certificate,  which  he  filled  up  in  the  name  "*^^' 
of  the  depositee,  it  was  held  that  the  depositee  could  prove 
in  the  winding-up  of  the  company  for  8000Z.  until  he  obtained 
dividends   not   exceeding    6000Z.      Robinson   v.  Montgomery 
Brewery  Co.,  (1896)  2  Ch.  841. 

2.  A  limited  company,  which  has  given  a  floating  security  2.  Floating 
over  its  whole  undertaking,  has  authority,  by  implication 
arising  from  the  nature  of  the  security,  to  create,  in  the 
ordinary  course  and  for  the  purpose  of  its  business,  charges 
on  specific  parts  of  its  property  in  priority  to  the  floatiDg 
charge.  In  re  Florence  Land  Co.,  10  Ch.  Div.  530;  In  re 
Hamilton's  Windsor  Ironworks,  12  Ch.  D.  707 ;  Tailby  v.  Official 
Receiver,  18  App.  Cas.  523,  541 ;  Driver  v.  Broad,  (1893)  1 
Q.  B.  744,  748. 

The  implied  authority  is  determined,  either  by  the  appoint-  Determi^tiott 
ment  of  a  receiver  in  a  debenture-holder's  action  or  by  the  authority, 
commencement  of  a  winding-up.    In  re  Colonial  Trusts  Corpo- 
ration, 15  Ch.  Div.  465,  472 ;  Oovemment  Stock  Investment  Co. 
V.  Manila  By.  Co.,  (1895)  2  Ch.  551. 

The  implied  authority  is  not  determined  merely  because  the 
company  is  in  difSculties  or  insolvent,  if  it  continues  to  carry 
on  its  business.  Willmott  y.  London  Celluloid  Co.,  34  Ch.  Div. 
147 ;  Robson  v.  Smith,  (1895)  2  Ch.  118. 

The  debentures  constituting  the  floating  charge  may  contain  Determination 
a  provision  determining  the  authority  at  an  earlier  date  or  proyisions. 
upon  other  events. 

But  it  may  be  inferred  from  the  language  of  the  Court  of 
Appeal  in  Government  Stock  Investment  Co.  v.  Ma/nila  Ry.  Co^ 
(1895)  2  Ch.  551,  that  the  Court  would  hold  such  a  provision 
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nugatory,  and  that,  so  long  as  debenture-Iiolderd  permitted 
a  company  to  carry  on  its  business,  the  company  might 
create  specific  charges  in  priority  to  the  security  of  the 
debenture-holders. 

Ti)e  priority  of  such  charges,  however,  would  depend  (if  it 
was  admitted),  not  on  the  authority  of  the  company  as  agent 
of  the  debenture-holders,  but  on  the  acquiescence  of  the 
debenture-holders. 

Where  a  debenture  provided  that  the  charge  thereby 
created  should  be  a  floating  security  until  default  in  payment 
of  the  principal  or  interest  secured  or  some  part  thereof,  it 
was  held  that  a  purchaser  of  land  from  the  company  was 
entitled  to  evidence  that  no  default  had  been  made.  In  re 
Home  db  Hellard,  29  Ch.  D.  736. 

But  where  a  company  was  given  power  by  its  debentures 
to  deal  with  its  property  in  the  course  of  business  until  default 
in  payment  of  some  interest  for  three  months,  it  was  held  that 
the  company  might  create  a  valid  security  in  priority  to  the 
debentures,  although  more  than  three  months  had  expired 
after  default.  Oovernn^ent  Stock  Investment  Co,  v.  Manila  By. 
Co.,  (1895)  2  Ch.  551. 

Notice  by  holders  of  a  floating  security  to  a  debtor  to  the 
company  requiring  him  to  pay  the  debt  to  them  does  not 
make  their  security  specific  in  respect  of  that  debt,  or  give 
them  priority  over  a  prior  garnishee  order.  SuVbuck  v.  Helms, 
56  L.  J.  Ch.  536 ;  Ward  v.  Boyal  Exchange  Shipping  Co.,  6 
Aspinall,  239 ;  Bobson  v.  Smith,  (1895)  2  Ch.  118. 

Where  debentures,  which  constitute  a  floating  security, 
contain  a  proviso  forbidding  the  company  to  create  a  mort- 
gage or  charge  iu  priority  to  the  debentures,  a  subsequent 
mortgage  or  charge  in  favour  of  a  person  who  has  notice  of 
the  proviso  is  postponed  to  the  debentures.  It  is  not  post- 
poned if  he  merely  had  notice  that  the  company  had  issued 
debentures.  English  iSb  Scottish  Investment  Co.  v.  Brunton, 
(1892)  2  Q.  B.  1, 700 ;  In  re  Old  Bushmills  Distillery  Co.,  (1896) 
1 1.  K.  301. 

A  solicitor's  lien  on  papers  (a),  or  a  garnishee  order  absolute 
(b),  is  not  a  charge  within  a  proviso  in  a  debenture  forbidding 
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a  company  to  create  any  mortgage  or  charge  in  priority  to  the 
debenture,  (a)  Brunion  v.  Electrieal  Engineering  Corporation, 
(1892)  1  Ch.  434;  (6)  Bobson  v.  Smith,  (1895)  2  Ch.  118, 126. 

A  proviso  that  the  debentures  are  to  be  a  first  charge  is  not ''  First 
inconsistent  with  their  being  a  floating  security.  WJieatley  v.  ^  ' 
Silkstone  Coal  Co.,  29  Ch.  D.  715, 

3.  The  doctrine  of  Cohen  v.  Mitchell  (25  Q.  B.  Div.  262)  is  3.  Doctrine  of 
also  based  on  the  priuciple  of  agency.     See  Herbert  v.  Sayer,  Mitdkeli. 

5  Q.  B.  965. 

The  doctrine  is  thus  stated :  '^  Until  the  trustee  intervenes, 
all  transactions  by  a  bankrupt  after  his  bankruptcy  with  any 
person  dealing  with  him  lond  fide  and  for  value,  in  respect  of 
his  after-acquired  property,  whether  with  or  without  know- 
ledge of  the  bankruptcy,  are  valid  against  the  trustee."  Cohen 
V.  Mitchell,  25  Q.  B.  Div.  262,  267. 

The  doctrine  thus  stated  does  not  apply  to  freeholds  (a).  Doctrine 
but   it  applies  to  leaseholds  for  years    (b).     (a)  Ex  parte  ^neu  reah 
Woodthorpe,  8  Morrell,  236;   In  re  New  Land  I>evelopment)^ll\^^ 
Association  &  Grey,  (1892)  2   Ch.   138.     (b)  In  re  Clayton 

6  Barclay's  Contract,  (1895)  2  Ch.  212. 

It    only  protects    dealings    by  a  bankrupt  with  specific  It  does  not 
creditors.     It  does  not  apply  to  claims  by  the  trustee  in  aj^^gecond*^ 
first  bankruptcy  against  the  trustee  in  a  second.    In  re  Clark,  ^»»k™P*cy. 
(1894)  2  Q.  B.  393. 

II.  Estoppel. 

The  priority  of  an  early  incumbrancer  may  also  be  displaced 
by  virtue  of  the  doctrine  of  estoppel. 

'^It  is  to  be  observed  that  in  such  a  case"  (i.e.  postponement  statement  of 
of  a  vested  interest)  ''acts  are  much  stronger  in  raising  an 
equity  than  omissions  can  be.  There  may  be  omission  or 
negligence  equivalent  in  practical  effect  to  acts;  because, 
when  there  is  something  which  a  person  ought  to  do,  and 
must  be  presumed  to  know  that  he  ought  to  do,  but  does 
not  do,  the  consequence  is  that  the  omission  may  be  regarded 
as  due  to  what  is  called  gross  or  wilful  negligence,  which  is 
equivalent  to  an  aot.     Bat  it  must  be  something  which  raises 
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a  positive  equity  against  him,  opon  the  principle  which  in 
equity,  as  distinct  from  law,  is  convenient]  y  designated  by  the 
term  '  estoppel.'  In  other  words,  the  man  who  has  conducted 
himself  in  such  a  manner  is  not  entitled  to  deny  the  truth  of 
his  own  representations,  if  it  be  a  case  of  express  representa- 
tion ;  he  is  not  entitled  to  deny  being  bound  by  the  natural 
consequences  of  his  own  acts,  if  it  be  a  case  of  positive  acts ; 
he  is  not  entitled  to  refuse  to  abide  by  the  consequences  of 
his  own  wilful  and  unjustifiable  neglect,  if  that  is  the  nature 
of  the  case.  By  one  or  other  of  those  means  he  may  have 
armed  another  person  with  the  power  of  going  into  the  world 
under  &lse  colours;  and  if  it  be  really  and  truly  the  case 
that  by  his  act,  or  his  improper  omissions,  such  an  apparent 
authority  and  power  has  been  vested  in  that  other  person,  he 
is  bound  upon  equitable  principles  by  the  use  made  of  that 
apparent  authority  and  power."  Per  Selborne,  C,  in  Dmm  v. 
Muckle$tmy  8  Ch.  155, 160. 
Oonditiong  A  puisne  mortgagee  in  order  to  raise  an  estoppel  against 

raue  estoppel.  &  prior  mortgagee  must  show,  (1)  that  the  acts,  statements^ 
or  omissions  of  the  prior  mortgagee  either  were  intended  to 
induce  him  to  alter  his  position,  or  had  the  natural  conse- 
quence of  inducing  him  to  alter  his  position;  and  (2)  that 
he  altered  his  position  on  the  faith  of  such  acts,  statements^ 
or  omissions. 

The  principle  of  estoppel  is  not  confined  to  cases  where 
the  prior  incumbrancer  whom  it  is  sought  to  estop  makes  a 
false  representation  to,  or  conceals  his  security  from,  or 
neglects  to  give  notice  of  it  to  a  definite  intending  lender. 
The  principle  applies  equally  where  the  natural  consequence 
of  the  misrepresentation,  concealment,  or  neglect  is  to  mis- 
lead all  persons  hereafter  lending  to  the  mortgagor.  But  it 
must  be  shown,  in  order  to  create  an  estoppel  in  such  a  case, 
that  the  loan  was  made  in  reliance  upon  that  state  of  facts 
which  the  misrepresentation,  concealment,  or  neglect  of  the 
prior  incumbrancer  enabled  the  mortgagor  to  represent  as 
true. 
1.  Estoppel  1.  A  statement  which  is  not  true,  though  believed  by  the 
sentatioD.       maker  to  be  true,  may  be  relied  on  as  an  estoppel,  although 
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it  would  not  support  an  action  for  damages.  Hobbs  y.  Norton^ 
1  Vem.  136 ;  Hunsden  v.  Cheyney,  2  Vern.  149 ;  Burrowes  y. 
Look,  10  Ves.  470  ;  Jorden  v.  Money,  5  H.  L.  C.  185 ;  Low  v. 
Bouverie,  (1891)  3  Ch.  82. 

A  fortiori,  a  statement  which  is  false  to  the  knowledge  of 
the  maker,  although  made  without  any  fraudulent  intent,  will 
operate  as  an  estoppel. 

Where  mort&^age  or  purchase-deeds  made  to  trustees  or  to  Ordinary 

_  -       1  1  .       1       i.         conveyancing 

a  sole  trustee  for  the  mortgagee  or  purchaser  are  in  the  form  zeoitals. 
adopted  among  conveyancers  when  it  is  desired  to  keep  the 
trusts  off  the  title,  the  recitals  which  they  contain  are  not 
misrepresentations  suiScient  to  displace  the  equitable  title  of 
the  mortgagee  or  purchaser  in  favour  of  a  subsequent  equitable 
title  created  by  the  trustee.  Carntt  v.  Beat  dt  Personal 
Advcmce  Co.,  42  Ch.  D.  263. 

If  a  person  who  has  a  charge  on  lands  enters  into  a  valid  Agreement 
agreement  with  the  owner  to  release  his  charge  for  the  charge, 
purpose  of  enabling  the  owner  to  raise  money  on  mortgage, 
and,  on  the  faith  of  that  agreement  communicated  to  the 
mortgagee,  the  mortgage  is  made,  the  person  who  has  the 
prior  charge  cannot  set  it  up  against  the  mortgagee  who  has 
advanced  his  money  in  confidence  that  the  prior  charge  would 
be  released.    Eyre  v.  Bwrmester,  10  H.  L.  C.  90, 106. 

A  vendor  of  land  who  endorses  upon    the  purchase-deed  Receipt  for 
a  receipt  for  the  purchase-money,  cannot  set  up  a  lien  forS^e^*^ 
unpaid  purchase-money  as  against  a  mortgagee  for  value 
without  notice  under  the  purchaser.    Bice  v.  Bice,  2  Drew. 
73 ;  Smith  v.  Evans,  28  B.  59 ;  WorthingtonY.Crerman,  16  W. 
B.  187. 

A  receipt  for  the  purchase-money  in  the  body  of  the  deed 
has,  by  virtue  of  the  Conveyancing  Act,  1881,  sect.  55,  the 
same  effect  as  an  indorsed  receipt. 

A  statement  of  the  consideration,  though  coupled  with  a 
statement  that  it  proceeds  from  the  purchaser,  is  not  a  receipt 
within  the  section.     Benner  v.  Toiley,  (1893)  W.  N.  90. 

A  recital  in  the  deed  that  the  purchase-money  has  been  Bedtal  of 
paid  does  not  estop  a  vendor  from  claiming  his  lien.    Bawen 
V.  CM,  18  W.  R.  911 ;  19  W.  E.  614. 
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Mortgagees  of  land  who  are  induced  by  the  fraud  of  their 
solicitor  to  execute  to  him  a  reconveyance  of  the  mortgaged 
property,  with  a  receipt  for  the  purchase-money  either  indorsed 
or  in  the  body  of  the  deed,  are  postponed  to  a  mortgagee  for 
value  without  notice  from  the  solicitor.  Hioms  y.  HoUom,  16 
B.  259 ;  Himter  v.  Walters,  7  Oh.  75 ;  see  also  Gordon  v. 
James,  30  Cfa.  Div.  258 ;  National  Provindal  Bank  v.  Jachsony 
33  Ch.  Div.  1 ;  LloycPs  Bank  v.  Btdlock,  (1896)  2  Oh.  192. 

A  vendor  who,  without  receiving  his  full  purchase-money, 
allowed  the  purchase-deed  to  be  registered  in  the  West 
Biding  Registry,  with  the  knowledge  that  the  purchaser  in- 
tended to  sell  the  property  in  lots,  was  postponed,  although 
he  retained  the  purchase-deed,  to  sub-purchasers,  who  bought, 
to  his  knowledge,  on  the  faith  that  there  was  no  vendor's  lien. 
KdUeweU  v.  Watson,  26  Ch.  Div.  501. 

In  Beckett  v.  Cordley  (1  B.  0.  C.  353),  portioners  who  had 
charges  on  an  estate  concurred  in  a  legal  mortgage  for  the 
purpose  of  releasing  their  charges,  and  the  mortgagor  soon 
afterwards  gave  them  an  equitable  charge  for  the  same 
amount.  It  was  held  that  their  equitable  charge  was  not 
postponed  to  a  subsequent  equitable  mortgage.  The  decision 
went  on  the  ground  that  the  equitable  charge,  in  respect  of 
which  priority  was  claimed  and  given,  was  not  the  original 
charge  which  had  been  released,  but  a  new  and  distinct 
charge. 

A  first  mortgagee  of  property  who  represents  to  a  person 
about  to  lend  on  the  security  of  the  property,  or  who  puts  it 
in  the  power  of  the  mortgagor  to  represent  to  lenders  gene* 
mlly  that  it  is  unincumbered,  will  be  postponed  to  a  person 
who  horn  fide  advances  his  money  on  the  faith  of  the  repre- 
sentation. Draper  v.  Borlace,  2  Vem.  370 ;  Mocatta  v.  MuTga- 
troyd,  1  P.  W.  393 ;  Strange  v.  Hawkes,  4  D.  M.  &  G.  186 ; 
Hooper  v.  Oumm,  L.  B.  2  Ch.  282 ;  see  Wright  v.  Eorton,  12 
App.  Cas.  371,  375. 

Creditors  under  a  bankruptcy  will  be  postponed  to  subse- 
quent creditors  with  notice  of  the  bankruptcy,  if  the  subsequent 
creditors  were  justified  by  representations  of  the  early  creditors 
and  the  trustee  in  bankruptcy  in  believing  that  they  waived 
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their  rights.    Ex  parte  Bolland,  9  Ch.  Div.  312 ;  Ex  pa/tte 
Allard,  16  Ch.  Div.  505. 

2.  A  prior  mortgagee,  either  by  not  getting  or  by  relin-  2.  Omisgion 
quishing  possession  of  the  title-deeds,  may  enable  the  mort-  retam  of 
gagor  to  hold  himself  out  as  unincambered  owner  of  the 
estate,  and  will  be  estopped  from  setting  up  his  title  as  against 
a  honCi  fide  incumbrancer  under  the  mortgagor.    Boberts  v. 
Crofty  2  De  G.  &  Jo.  1 ;  Dixon  v.  Muckleston,  8  Ch.  155. 

A  legal  mortgagee  and  a  fortiori  an  equitable  mortgagee,  No  inquiry 
who  has  made  no  inquiry  for  the  title-deeds,  is  postponed  to  ^^^  ^' 
a  subsequent  equitable  mortgagee  who  has  used  diligence  in 
inquiring  for  them.    Clarke  v.  Palmer^  21  Ch.  D.  124 ;  Lloyd's 
Banking  Co.  v.  Jones^  29  Ch.  D.  221 ;  In  re  Sloane's  Estate, 
(1895)  1 1.  E.  146. 

Negligence  of  a  trustee  in  not  inquiring  for  the  title-deeds  Negligence 
binds  his  infant  eestuis  que  trust.    Lloyd^s  Banking  Co.  v. 
Jones,  29  Ch.  D.  221. 

Where  two  mortgagees  are  joint  tenants  or  tenants  in 
common  of  the  legal  estate,  and  one  makes  no  inquiry  for 
the  title-deeds,  he  is  postponed  to  the  other  who  gets  posses- 
sion of  them.  Hopgood  v.  Ernest,  3  D.  J.  &  S.  116 ;  see, 
however,  Evans  v.  Bieknell,  6  Ves.  174, 190. 

A  legal  mortgagee  of  a  reversion  who  demands  the  title- 
deeds  as  soon  as  the  reversion  falls  into  possession,  but  does 
not  recover  them,  is  not  postponed  to  an  equitable  mortgage 
made  a  few  months  after  that  date.  Tourle  v.  Band,  2  B. 
a  C.  650. 

A  legal  mortgagee  is  not  postponed  if  he  has  made  inquiry  BeaBtmable 
for  the  deeds,  and  has  received  a  reasonable  excuse  for  their  non-delivery, 
non-delivery.     Manners  v.  Mew,  29  Ch.  D.  725. 

This  proposition  is  laid  down  in  Northern  Counties  Fire 
Insurance  Co.  v.  Whipp,  26  Ch.  Div.  482,  492,  upon  the 
authority  (as  regards  postponement  to  later  incumbrancers) 
of  Bamett  v.  Wesion,  12  Ves.  130,  where,  however,  it  does  nut 
appear  that  any  excusa  was  made  by  the  mortgagor  to  Barnett 
for  their  non-delivery. 

Where  an  equitable  mortgage  is  made  of  property,  the  Title^eeds 
purchase  of  which  has  not  been  completed,  and  the  mortgagor  ^  ^  ^^^^^ 
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agrees  to  hand  over  the  title-deeds  upon,  or  within  a  limited 
time  after  completion,  the  mortgagee,  if  he  does  not  require 
delivery  of  the  deeds  within  a  reasonable  time  after  he  be- 
comes entitled  to  receive  them,  is  postponed  to  a  subsequent 
mortgagee  who  gets  possession  of  them,  Layard  v.  Maudy  4 
Eq.  397  ;  Farrand  v.  Yorkshire  Banking  Go.y  40  Ch.  D,  182. 

But  an  equitable  mortgagee  is  not  bound  to  give  notice 
of  his  interest  to  the  vendor,  and  if  the  vendor  upon  com- 
pletion hands  over  the  deeds  to  the  purchaser,  who  immediately 
deposits  them  by  way  of  mortgage  in  fraud  of  the  prior  mort- 
gagee, the  prior  mortgagee  is  not  postponed  to  the  later  one. 
Union  Bank  of  London  v.  Kenty  39  Ch,  Div,  238. 

Where  A.,  an  equitable  sub-mortgagee,  did  not  require 
delivery  of  the  original  mortgage  owing  to  a  recital  (which 
was  untrue)  in  his  mortgage  that  it  was  deposited  as  collateral 
security  for  the  repayment  of  lOOOZ.  to  B.,  and  the  mortgagor 
subsequently  deposited  it  with  B.  to  secure  that  amount,  A.'s 
security  was  not  postponed  to  B.'s.  Fraaer  v.  Jones,  5  Ha. 
475  ;  affd.  12  Jur.  443 ;  see  Jones  v.  Thomas,  11  W-  B.  50. 

Where  trustees  in  trust  to  raise  35,000Z.  granted  an  annuity 
secured  by  a  term  of  years  for  5000Z.,  and  the  annuitant  left 
the  title-deeds  in  the  hands  of  the  trustees,  he  was  not  post- 
poned to  a  subsequent  incumbrancer,  as  the  trustees  were 
bound  to  retain  the  title-deeds  for  the  common  security  of  all 
persons  advancing  money  upon  the  credit  of  their  trust. 
Harper  v.  Favlder,  4  Madd.  129. 

A  legal  mortgagee  is  not  postponed  if  he  receives  part  of  the 
title-deeds  under  the  reasonable  belief  that  he  is  receiving  all. 
Colyer  v.  Finch,  19  B.  500 ;  5  H.  L.  C.  905  ;  Himt  v.  Elmes,  2 
D.  F.  &  J.  578. 

Thus,  where  a  legal  mortgagee  of  two  properties  receives 
from  the  mortgagor,  who  is  also  his  solicitor,  a  parcel  con- 
taining deeds  which  the  solicitor  represents  to  be  the  deeds  of 
both  properties,  and  the  mortgagee  does  not  examine  the  parcel, 
which  in  fact  contains  only  tbe  deeds  of  one  property,  he  is  not 
postponed  to  a  purchaser  of  the  other  property.  Hunt  v. 
Elmes,  2  D.  F.  &  J.  578. 

Where  an  equitable  mortgage  of  land  is  created  by  writing 
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signed  by  the  mortgagor^  accompanied  by  a  deposit  of  the 
earlier  title-deeds,  which  the  mortgagee  hond  fide  believes  to 
be  the  material  deeds,  the  mortgagee  is  not  postponed  to  a 
subsequent  mortgagee  by  deposit  of  the  later  title-deeds. 
Boberts  v.  Croft,  '2A  B.  223 ;  2  De  G.  &  Jo.  1 ;  Dixon  v. 
MucJdeston,  8  Ch.  155 ;  see  In  re  Lamberfa  Estate,  11  L.  E. 
Ir.  534;13L.RIr.  234. 

Where  a  legal  mortgagee  has  received  the  title-deeds  and  Return  of 
has  subsequently  lent  them  to  the  mortgagor  upon  a  reasonable  to  mortgagor. 
representation  made  by  him  as  to  the  object  in  borrowing  them, 
the  legal  mortgagee  is  not  postponed  to  a  subsequent  in- 
cumbrancer. Peter  v.  Btissell,  2  Vem.  726 ;  1  Eq.  Abr.  321 ; 
Evans  v.  BickneU,  6  Ves.  174, 193 ;  Martinez  v.  Cooper,  2  Kuss. 
198. 

Where  A.  deposited  a  blank  transfer  of  shares  with  B.,  and  Certificates 
subsequently  deposited  a  blank  transfer  together  with  the 
certificates  with  C,  B.'s  security  was  postponed  to  O.'s.   KeUy  v. 
Mtmster  &  Leinster  Bamh,  29  L.  B.  Ir.  19. 

Where  an  equitable  mortgagee  by  deposit  of  title-deeds  Allowing 

doedfl  to 

without  a  written  memorandum  gave  up  the  deeds  upon  the  remain  with 
allegation  that  they  were  wanted  for  a  temporary  purpose,  and  "^^'^s^g'^'- 
allowed  them  to  remain  in  the  mortgagor's  hands  for  four 
years,  he  was  postponed  to  a  subsequent  mortgagee.     Wdldron 
V.  Shper,  1  Drew.  193. 

In  Dowle  v.  Savmders  (2  H.  &  M.  242)  the  prior  equitable 
mortgagee  was  postponed  under  similar  circumstances,  although 
the  deposit  to  him  was  accompanied  by  a  formal  mortgage. 

The  mere  possession  of  the  title-deeds  by  a  later  equitable  ^**"^^^  ®^ 
mortgagee  is  not  enough  to  give  him  priority  over  an  earlier  by  later 
equitable  mortgagee.    The  onus  rests  on  the  later  mortgagee  "^""^      °^'' 
of  showing  that  the  deeds  came  into  his  possession  by  reason 
of  some  act  or  omission  on  the  part  of  the  earlier  mortgagee 
sufficient  to  raise  an  equity  against  him.    Evama  v.  Bichnell,  6 
Ves.  174;  Allen  v.  Knight,  5  Ha.  272,  affd.  11  Jur.  527  ;  Union 
Ba/nk  of  London  v.  Kent,  39  Ch.  Div.  238 ;  see,  however,  Jones 
V.  Bhind,  17  W.  B.  1091. 

Thus,  a  person  who  has  contracted  to  purchetse  land  is  en- 
titled to  priority  over  a  subsequent  equitable  incumbrancer 
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without  notice  who  has  got  poasession  of   the  title-deeds. 
Flinn  v.  PoiirUain,  58  L.  J.  Oh.  389, 

3.  It  is  not  negligence  in  a  purchaser  or  mortgagee^  whether 
of  real  or  personal  estate,  to  take  his  purchase  or  mortgage 
in  the  name  of  a  sole  trustee,  to  leave  the  indicia  of  title  in 
his  hands,  and  to  exercise  no  supervision  over  his  conduct, 
although  he  has  to  the  knowledge  of  his  cestui  que  ti'ust  been 
guilty  of  a  breach  of  trust.  Stackhouse  v.  Gotmtess  of  Jersetf, 
1  J.  &  H.  721 ;  Cory  v.  Eyre,  1  D.  J.  &  S.  149;  BaiUie  v. 
McEetoan,  35  B.  177  ;  Shropshire  Union  Bys.  Co,  v.  Beg,,  L.  E. 
7  H.  L.  496 ;  Bradley  v.  Biches,  9  Ch.  D.  189 ;  Carritt  v. 
Beat  &  Personal  Advance  Co.,  42  Ch.  D.  263 ;  In  re  Bichards, 
45  Ch.  D.  589. 

Therefore,  where  A.  took  a  mortgage  of  land  in  the  name 
of  B.,  who  executed  a  declaration  of  trust  in  A.'s  favour,  and 
B.  subsequently  deposited  the  mortgage-deed  with  C.  by  way 
of  sub-mortgage,  A.'s  security  was  not  postponed  to  C.*8. 
Cory  V.  Eyre,  1  D.  J.  &  S.  149 ;  Bradley  v.  Biches,  9  Ch.  D. 
189. 

Where  a  person  had  standing  in  his  name  stock  of  a  railway 
company,  which  he  held  as  trustee  for  the  company,  and  was 
also  entrusted  by  the  company  with  the  certificates  of  the 
stock,  it  was  held  that  an  equitable  mortgagee  from  him  by 
deposit  of  the  certificates  had  no  priority  over  the  company. 
Shropshire  Union  Bys,  Co.  v.  Beg.,  L.  R.  7  H.  L.  ,496. 

It  is  immaterial  that  the  trustee  or  other  persons  have 
advanced  part  of  the  mortgage  money.  Cory  v.  Eyre,  1  D.  J. 
&  S.  149, 169  ;  Bradley  v.  Biches,  9  Ch.  D.  189. 

Where  trustees  of  a  settlement  invested  in  shares  of  a 
company,  the  articles  of  which  gave  the  company  a  lien  on 
the  shares  for  all  debts  due  from  the  shareholder,  and  the 
shares  were  registered  in  their  joint  names,  it  was  held  that 
the  lien  of  the  company  in  respect  of  a  debt  incurred  by  one 
of  the  trustees  long  after  the  registration  prevailed  over  the 
claim  of  the  cestuis  que  trust.  New  London  &  BrazUia/n  Bank 
V.  BrocJdebank,  21  Ch.  Div.  302. 

4.  There  are  several  dicta  to  the  effect  that  an  equitable 
mortgagee  will   be  postponed  on  slighter  grounds  than  are 
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required  to  postpone  a  legal  mortgagee.     Northern  Counties  mow  readily 
Fire  Imuranee  Co.  v.  Whipp,  26  OL  Div.  482,  487 ;  National  mortgagee, 
Provmciai  Bank  of  England  v.  Jackson,  33  Oh.  Div.  1,  12 ; 
Taylor  v.  BusseU,  (1892)  A.  C.  244,  262. 

In  Northern  Counties  Fire  Insurance  Co.  v.  Whipp  (26  Ch. 
Div.  482)  the  Court  of  Appeal  appeari  to  have  been  of  opinion 
that  a  legal  mortgagee  would  not  be  postponed  except  in 
cases  where  the  subsequent  incumbrancer  might  have  a 
personal  remedy  against  him  (p.  489). 

In  harmony  with  this  view  is  their  conclusion  that  "  the 
Court  will  postpone  the  prior  legal  estate  to  a  subsequent 
equitable  estate  where  the  owner  of  the  legal  estate  has 
assisted  in  or  connived  at  the  fraud  which  has  led  to  the 
creation  of  a  subsequent  equitable  estate  without  notice  of 
the  prior  legal  estate,  .  .  .  but  the  Court  will  not  postpone 
the  prior  legal  estate  to  the  subsequent  equitable  estate  on  the 
ground  of  any  mere  carelessness  or  want  of  prudence  on  the 
part  of  the  legal  owner  "  (p.  494). 

On  the  other  hand,  Eay,  J.,  was  of  opinion  that  an  equitable 
mortgagee  would  only  be  postponed  where  his  negligence 
was  '^so  gross  as  to  render  him  responsible  for  the  fraud 
committed  upon  the  second  mortgagee."  Taylor  v.  Bussell, 
(1891)  1  Ch.  8, 17. 

In  this  conflict  of  authority,  it  may  be  permissible  to  make  Personal 
the  following  observations.    In  the  absence  of  express  contract  ^inst  prior 
between  a  prior  and  a  later  incumbrancer,  or  of  a  duty  to  be  j^SaSS^n^' 
careful,  which,  as  between  an  earlier  and  a  later  incumbrancer,  fnxi^ 
does  not  exist,  a  personal  remedy  against  an  earlier  incum- 
brancer  can  only  be  based  on  fraud. 

The  common  law  action  of  deceit  is  based  on  fraud.  A 
person  who  makes  a  misrepresentation  must,  in  order  to  be 
liable  in  an  action  of  deceit,  have  made  it  either  knowing  it 
to  be  false  or  not  believing  it  to  be  true,  or  without  caring 
whether  it  was  true  or  falsa    D&rry  v.  Peek,  14  App.  Cas.  337. 

Where  equity  gave  corresponding  relief,  it  only  gave  it 
where  the  person  against  whom  relief  was  sought  would  have 
been  liable  at  law.    Lcyw  v.  Bcmverie,  (1891)  3  Ch.  82, 112. 

The  decision  in  Slim  v.  Croueher  (1  D.  F.  &  J.  518)  was 
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based  on  the  erroneous  belief  that  an  action  lay  at  law  for 

negligent  Tnisrepresentation. 
^to^ln^ay      On  the  other  hand,  an  estoppel  may  be  based  on  a  mis- 
honest  miflro-  representation  made  in  the  honest  belief  that  it  is  true,  or  on 
preaen    ion.    jj^gjjgQjj^Q  apart  from  fraud.     Jorden  v.  Money,  5  H.  L.  C. 

185 ;  Bmkinshaw  v.  Nichoh,  3  App.  Gas.  1004, 1026 ;  Setofi 
V.  La/one,  19  Q.  B.  Div.  68;  Low  v.  Bouverie,  (1891)  3 
Ch,  82. 

Lord  Selbome  was  clearly  of  opinion  that  the  doctrine 
of  estoppel  applied  to  legal  as  well  as  to  equitable  mortgages. 
Dixon  V.  MucJcleston,  8  Ch.  155. 

It  would  seem  to  follow  that  negligence  enabling  a  mort- 
gagor to  hold  himself  out  as  unincumbered  owner  of  the 
mortgaged  property  would  estop  a  legal  as  well  as  an  equitable 
mortgagee  from  setting  up  a  prior  incumbrance ;  and  it  is 
hard  to  see  why  the  possession  of  the  legal  estate  should  free 
a  mortgagee  from  the  effects  of  an  estoppel  by  which,  if  he 
had  not  the  legal  estate,  he  would  be  bound. 

Moreover,  the  doctrine  that  a  legal  mortgagee  will  only  be 
postponed  in  case  of  fraud  seems  to  do  violence  to  the  cases. 
Negligence  and  fraud  are  mutually  exclusive  conceptions ;  but 
the  same  acts  or  omissions  may  be  evideoce  either  of  the  one 
or  of  the  other.    Le  lAevre  v.  Gmldy  (1893)  1  Q.  B.  491,  500. 

A  mortgagee  who  does  not  inquire  for  the  title-deeds,  or 
who  redelivers  them  to  the  mortgagor  and  leaves  them  in  his 
hands,  may  either  be  grossly  negligent  or  may  be  in  a  con- 
spiracy with  the  mortgagor  to  deceive  subsequent  lenders. 

In  order  to  obtain  personal  relief  against  the  prior  mort- 
gagee, it  would  be  necessary  to  show  either  that  he  had  under- 
taken a  duty  to  subsequent  mortgagees  to  keep  the  deeds 
safely,  or  that  his  intentions  were  fraudulent. 

It  is  submitted  that,  in  order  to  postpone  a  prior  mortgagee, 
whether  legal  or  equitable,  it  is  not  necessary  to  prove  either 
of  these  things,  but  that  it  is  sufficient  to  show  negligence, 
putting  it  into  the  power  of  the  mortgagor  to  represent  himself 
as  unincumbered  owner  of  the  property. 
5.  Estoppel  5.  A  first  mortgagee  who  knows  that  a  person  is  about 
to  lend  money  on  the  security  of  the  mortgaged  property 
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in  the  belief  that  it  is  anincambered,  and  who,  Laving 
that  knowledge,  does  not  inform  the  intending  lender  of  his 
interest,  is  postponed  to  the  latter  incumbrancer.  Berrisford 
V.  MUward,  2  Atk.  49 ;  Troughton  v.  Gitley,  Amb.  630,  632 ; 
Boyd  V.  BettoTif  1  J.  &  Lat.  730 ;  Stronge  v.  EawJces,  4  D.  M. 
&  G.  186, 196 ;  Tucker  v.  Hemaman,  4  D.  M.  &  G.  395,  400  ; 
Cannock  v.  Jatmcey,  27  L.  J.  Ch.  57,  65  ;  Ex  parte  Ford,  1  Ch. 
Div.  521 ;  8terry  v.  Comhs,  40  L.  J.  Ch.  595. 

Silence  can  only  have  the  same  effect  as  active  representa- 
tions, either  where  it  is  the  duty  of  the  party  not  to  be  silent 
or  where  he  might  reasonably  infer  that  his  silence  would  be 
taken  by  others  as  sanctioning  a  particular  course  of  condact. 
Pelly  V.  Wathen,  1  D.  M.  &  G.  16,  25. 

As  to  the  analogous  cases  of  expenditure  on  another's  land 
with  the  acquiescence  of  the  true  owner,  see  p.  102. 

Creditors  of  a  bankrupt  who  permit  him  to  continue  in  Creditors 
trade  are  postponed  to  creditors  subsequently  dealing  withj^J^p^* 
him  in  ignorance  of  his  bankruptcy.     Troughton  v.   Gitley,  *°^?  ^" 
supra ;  Ex  parte  Bcmrne,  2  Gl.  &  J.  137 ;  Ex  parte  BuUer,  2 
M.  D.  &  D.  731 ;  Tucker  v.  Hernaman,  4  D.  M.  &  G.  395 ; 
Engelback  v.  Nixon,  L.  E.  10  C.  P.  645. 

In  order  to  raise  this  equity  against  the  creditors  under  the 
bankruptcy,  it  must  be  shown  either  that  they  actively  con- 
sented to  the  bankrupt  carrying  on  business,  or  that  they 
knew  that  he  was  carrying  it  on,  and  took  no  steps  to  prevent 
him.  Wadling  v.  Oliplumty  1  Q.  B.  D.  145 ;  Ex  parte  Ford, 
1  Ch.  Div.  521 ;  In  re  Clark,  (1894)  2  Q.  B.  393. 

The  equity  does  not  apply  where  a  bankrupt  is  left  in 
possession  of  property  not  forming  part  of  a  stock-in-trade. 
Thus,  the  possession  of  household  furniture  by  a  bankrupt 
does  not  amount  to  a  representation  by  his  trustee  in  bank- 
ruptcy that  the  bankrupt  is  unincumbered  owner.  Meggy  v. 
Imperial  Discount  Co.,  3  Q.  B.  Div.  711. 

The  assignee  of  an  insolvent  debtor  who  allows  him  to 
remain  in  possession  of  a  copyhold  tenement  and  of  the  copies 
of  court  roll  is  not  postponed  to  a  subsequent  mortgagee  of 
the  copyhold.    Cole  v.  Coles,  6  Ha.  517. 

6.  A  release  or  reconveyance  by  the  mortgaged  property  6.  Who  oaa 
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does  Dot  operate  as  an  estoppel  except  in  favour  of  a  later 
incumbrancer  who  is  actually  misled  thereby. 

Thus,  where  a  lender  made  advances  on  the  faith  of  assur- 
ances by  the  mortgagor  only  that  a  release  would  be  obtained 
from  a  prior  mortgagee,  and  the  release  was  subsequently 
obtained  by  the  fraud  of  the  mortgagor,  the  prior  mortgagee 
was  not  postponed.    Eyre  v.  BurmesteVf  10  H.  L.  C.  90. 

Where  a  bank  informed  a  mortgagee  of  shares,  after  the 
mortgage  was  completed,  that  they  had  no  claim  upon  the 
shares,  it  was  held  that  they  were  not  thereby  estopped  from 
setting  np  a  lien,  as  the  mortgagee  had  not,  on  the  faith  of 
their  statement,  abstained  from  selling  the  shares.  HorsfdU 
V.  Halifax  Union  Banking  Co,,  52  L.  J.  Ch.  599. 

The  estoppel  against  a  legal  mortgagee  arising  from  his 
negligence  in  making  no  inquiry  for  the  title-deeds  may  be 
taken  advantage  of,  not  merely  by  a  later  incumbrancer  who 
has  got  possession  of  the  deeds,  but  by  every  subsequent 
incumbrancer  who  has  been  diligent  in  inquiring  for  the  deeds, 
e.g.  a  third  mortgagee  who  ascertains  that  they  are  in  the 
possession  of  the  second.    Clark  v.  Palmer^  21  Ch.  D.  124. 


Distinction 
between 
equity  and 
equitable 
interest. 


C.    PUBOHASER  FOB  VaLUB  WITHOUT  NOTICE. 

As  between  equitable  incumbrancers,  relief  will  not  be 
refused  to  an  earlier  against  a  subsequent  incumbrancer  on 
the  sole  ground  of  the  latter  being  a  purchaser  for  value 
without  notice.  Colyer  v.  Findi,  19  B.  500 ;  5  H.  L.  C.  905 ; 
Phillips  V.  Phillips,  4  D.  F.  &  J.  208 ;  Th(yrpe  v.  Holdsworth,  7 
Eq.  139, 146  ;  Cave  v.  Cave,  15  Ch.  D.  639,  646. 

A  distinction  must  be  made  between  an  equity  and  an 
equitable  interest 

The  plea  of*  purchaser  for  valuable  consideration  without 
notice  is  available  as  against  a  plaintiff  who  claimjs  upon  a 
mere  equity,  e.g.  an  equity  to  set  aside  a  deed  for  fraud  or 
to  correct  it  for  mistake.  Phillips  v.  Phillips,  4  D.  F.  &  J. 
208,  218 ;  Garrard  v.  Frankel,  30  B.  445 ;  Cave  v.  Cave,  15 
Ch.  D.  639 ;  Bainhrigge  v.  Brcnvne,  18  Ch.  D.  188, 197. 

The  plea  of  purchaser  for  valuable  consideration  without 
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uotice  is  available  against  creditors  seeking  to  avoid  a  settle- 
ment under  13  Eliz.  c.  5  (a),  and  against  a  trustee  in  bank- 
ruptcy seeking  to  avoid  a  settlement  under  sect.  47  of  the 
Bankruptcy  Act  (6).  (a)  HaJifax  Joint  Stock  Banking  Co.  v. 
Gledhilly  (1891)  1  Ch.  31.  (J)  In  re  Varmitart,  (1893)  2  Q.  B. 
377 ;  In  re  Brail,  (1893)  2  Q.  B.  381. 

The  right  of  an  unpaid  vendor  of  land  and  the  right  of  Equitable 
cestuis  que  trust  to  follow  trust-moneys  into  land  are  equitable  what 
interests,  and  not  merely  equities.    Maekreth  v.  Symmom,  15 
Ves.  329 ;  Leuns  v.  Madocks^  17  Ves.  48 ;  Bice  v.  Bice^  2  Drew. 
73 ;  Cave  v.  Cave,  15  Ch,  D,  639. 

And  a  person  who  has  contracted  to  purchase  land  is  entitled 
to  a  conveyance  of  the  legal  estate  as  against  an  equitable 
mortgagee  without  notice  from  the  vendor  after  the  contract. 
Flinn  v.  Fountain,  58  L.  J.  Ch.  389. 

It  has  been  held  in  Ireland  that  the  right  of  a  cestui  que  trust  Irish  doctrine, 
to  follow  a  trust  fund  into  land  is  in  itself  an  inferior  equity 
to  the  claim  of  an  equitable  mortgagee  of  the  land.    In  re 
Ffrench*8  Estate,  21  L.  R.  Ir.  283,  312  (dissenting  from  Cave 
V.  Cave,  supra)  ;  In  re  Sloane^s  Estate,  (1895)  1  I.  R.  146. 

This  view  seems  contrary  to  the  current  of  authority  in 
England. 


D.  Breach  op  Trust  or  Duty. 

It  has  often  been  laid  down  that  one  equitable  interest  No  priority 
cannot  obtain  priority  over  another  through  the  medium  of  a  S^ugh 
breach  of  trust  or  duty,  unless  there  has  been  conduct  on  the  Jj^^^^  '"*** 
part  of  the  eestvd^  que  trust  sufficient  to  raise  an  equity  against 
him.    Manningford  v.  Toleman,  1  Coll.  670  ;  Cory  v.  Eyre,  1  D* 
J.  &  S.  149  ;  Bradley  v.  Biches,  9  Ch.  D.  189 ;  In  re  Morgan,  18 
Ch.  Div.  93  ;  Connolly  v.  MumMer  Bank,  19  L.  R.  Ir.  119. 

The  same  principle  applies  whether  the  trust  is  express  or 
constructive,  and  whether  the  trustee  is  solicitor  of  the  cestui 
que  trust  or  not.  Sa/rpham  v.  Shacklock,  19  Ch.  Div.  207 ;  In 
re  Vernon,  Ewens  &  Co.,  32  Ch.  D.  165 ;  33  Ch.  Div.  402 ;  In  re 
Bichards,  45  Ch,  D.  589. 

A  client  gave  11,0002.  to  his  solicitors  for  investment,  and 
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the  solicitors  retained  it  under  circumstances  which  made  them 
trustees  of  ll^OOOZ.  part  of  55,000Z.  secured  by  a  mortgage  to 
them  of  Blackacre.  The  solicitors  subsequently  released 
Blackacre  from  the  debt,  and  as  part  of  the  same  transaction 
took  a  mortgage  of  Blackacre  and  Whiteacre  for  50,0002. 
They  then  purchased  the  equity  of  redemption  in  both 
properties,  and  sold  it  to  a  limited  company  in  cousideration  of 
paid-up  shares.  It  was  held  that  the  client  had  a  lien  on 
Whiteacre  for  ll^OOOZ.  as  against  the  limited  company,  although, 
if  the  limited  company  had  protected  themselves  against  this 
equitable  right  by  acquiring  the  legal  estate,  he  would  have 
been  restricted  to  a  claim  on  the  shares.  In  re  Vemany  Ewens 
&  Co.,  32  Ch.  D.  165 ;  33  Ch.  Div.  402. 
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CHAPTER  XLVII. 

PRIORITY  AS   AFFECTED  BT  LEGAL  BIGHTS. 

A.  The  Legal  Estate. 

A  MORTGAGEE  of  land,  who  lends  his  money  to  the  person  in 
possession  of  the  land,  and  who  obtains  from  him  the  legal  estate, 
is  entitled  to  priority  over  earlier  equitable  interests  of  which 
he  bad  no  notice  at  the  time  of  the  loan. 

His  priority  arises  thus : 

A  legal  mortgagee,  whether  of  the  immediate  freehold  or  Legal  mort- 
of  a  term  in  possession,  can  recover  the  land  in  ejectment,  as  |^^^ 
against  an  equitable  mortgagee,  whether  earlier  or  later  in  ejectment 
date.     Wallwyn  v.  Lee,  9  Ves.  24,  33 ;  Htmt  v.  Elmes,  2  D.  F. 
&  J.  578, 

Equity  does  not  restrain  a  legal  mortgagee  from  enforcing  when  equity 
his  legal  remedies,  unless  his  conscience  is  affected  by  notice  J^JSagee!^^ 
of  a  prior  equitable  interest,  or  he  has  been  guilty  of  fraud 
which  disentitles  him  to  assert  his  rights  against  a  subsequent 
equitable  interest. 

On  the  other  hand,  equity  gives  no  assistance  against  a  band  Porchaser  for 
fide  purchaser  for  value  without  notice,  and  deprives  him  of  ^otlce.^ 
no  advantage  which  he  has  lawfully  acquired.    PUcher  v. 
BawUns,  7  Oh.  259. 

To  support  the  plea  of  purchaser  for  value  without  notice, 
it  is  necessary  to  prove  possession  on  the  part  of  the  professed 
owner,  conveyance  of  the  estate,  and  absence  of  notice.  Head 
V,  EgerUm,  3  P.  W.  280;  WMwyn  v.  Lee,  9  Ves.  24 ;  Ogilvie 
v.  JeaffreBm,  2  Giff.  363 ;  PUch&r  v.  Bawlins,  7  Ch.  269. 

Such  a  plea  was  an  absolute  defence  as  against  any  person 
having  merely  an  equitable  title  and  claiming  relief  in  equity,  i 

whether  the  legal  estate  was  acquired  at  the  time  of  the  loan  ^ 
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or  subsequently.  PhUlipa  v.  PhiUips,  4  D.  P.  &  J.  208,  216  ; 
Pilcher  v.  Rawlins,  7  Ch.  259. 

But  where  the  legal  estate  was  acquired  subsequently  to  the 
loan,  a  purchaser  might  be  restrained  from  availing  himself  of 
its  protection  under  the  circumstances  stated  on  p.  438. 

Where  the  legal  estate  is  acquired  contemporaneously  with, 
the  loan,  it  protects  a  purchaser  for  value  without  notice,  even 
if  it  is  conveyed  by  a  trustee  in  breach  of  trust.  Jones  t. 
Powles,  3  M.  &  K.  581 ;  Lhyd  v.  AUwood,  3  De  G.  &  Jo.  614, 
656 ;  Pilcker  v.  Bawlim,  7  Ch.  259 ;  Mvmford  v.  Stohwassery 

18  Eq.  556,  563 ;  OamJiam  v.  Skipper,  55  L.  J.  Ch.  263. 

And  the  legal  estate  protects  a  purchaser,  although  a  deed 
which,  if  ejectment  were  brought  against  him,  he  would  be 
bound  to  produce,  discloses  the  existence  of  prior  equitable 
interests.  Pilcher  v.  Rawlins,  7  Ch.  259,  overruling  Carter  v. 
Carter,  3  K.  &  J.  617. 

Equity  in  determining  priorities  accepts  the  priority  given 
by  law  to  the  possessor  of  the  legal  estate.  Booper  v.  Harrison, 
2  K.  &  J.  86, 108. 

A  legal  mortgagee,  therefore,  is  entitled  to  foreclose  equi- 
table incumbrancers,  whether  prior  or  posterior  to  the  creation 
of  his  security. 

The  defence  of  purchaser  for  value  without  notice  is  no  bar 
to  such  an  action.  Such  an  action  is  not  a  proceeding  for 
equitable  relief.  It  does  not  seek  to  deprive  the  defendant 
of  any  advantage  which  he  has  purchased.    Colyer  v.  Finch, 

19  B.  500 ;  5  H.  L.  C.  905 ;  Heath  v.  Creahck,  18  Eq.  215 ; 
10  Ch.  22,  31. 

It  has  been  held  that  an  assignment  of  the  legal  estate  in 
a  term  of  ninety-nine  years,  subject  to  an  underlease  for  the 
whole  term  less  two  days,  gave  priority  over  a  prior  equitable 
mortgage  of  the  term.  In  re  Russell  Road  Purchase-Moneys, 
12  Eq.  78 ;  doubted  on  appL,  p.  86. 


Dodtrine 
stated* 


B.    Tabula  in  Naufbagio. 

'^  A  man  who  has  bond  fide  paid  money  without  notice  of 
any  other  title,  though  at  the  time  of  the  payment  he  as 
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purohaser  gets  nothing  but  an  equitable  title,  may  afterwards 
get  in  a  legal  title  if  he  can,  and  may  hold  it ;  though  during 
the  interval  between  the  payment  and  the  getting  in  the  legal 
title  he  may  have  had  notice  of  some  prior  dealing  incon- 
sistent with  the  good  faith  of  the  dealing  with  himself."  Per 
Selborne,  C,  in  Blackwood  v.  London  Chartered  Bank  of 
Australia,  L.  E.  5  P.  C.  92,  111. 

The  Yorkshire  Eegistries  Act,  1884  (47  &  48  Vict.  c.  54),  Yorkshire 
provides  (sect  16)  that  no  priority  or  protection  shall,  after  ac|"i8^, 
the  1st  of  January,  1885,  be  given  to  any  estate  or  interest  *•  ^^' 
in  lands  within  the  three  ridings,  even  though  the  party 
claiming  the  priority  or  protection  is  a  purchaser  for  value 
without  notice,  by  reason  of  such  estate  or  interest   being 
protected  by  or  tacked  to  any  legal  or  other  estate  or  interest 
in  such  lands,  except  as  against  an  estate  or  interest  existing 
before  the  1st  of  January,  1885. 

The  loan  which  it  is  sought  to  protect  by  the  acquisition  Loan  must 
of  the  legal  estate  must  have  been  made  upon  the  security  mi^e  on 
of  the  l6ind.    Thus,  a  judgment  creditor  cannot  tack  hisj^"*^®^ 
judgment  to  a  legal  mortgage  as  against  intervening  incum- 
brancers.   Brace  v.  Buchess  of  Marlborough^  2  P.  W.  491; 
Lacey  v.  Ingle,  2  Ph.  413. 

This  doctrine  applies  in  favour  of  all  equitable  owners  or 
incumbrancers  for  value  without  notice  who  get  in  the  legal 
estate  from  a  person  who  commits  no  breach  of  trust  in  parting 
with  it  to  them,  e,g.  an  unsatisfied  mortgagee  who  is  paid  off 
by  the  paisue  mortgagee.    Bailey  v.  Barnes,  (1894)  1  Ch.  25. 

If  there  .are  three  incumbrancers,  of  whom  the  first  has  the  Third  in- 
legal  estate,  and  the  third  had  no  notice  of  the  second  when  ^^^ff^rst. 
he  advanced  his  money,  the  third,  on  paying  off  the  first  and 
taking  a  Conveyance  of  the  legal  estate,  is  entitled  to  tack 
the  third  mortgage  to  the  first  and  exclude  the  intermediate 
incumbrancer.  Marsh  v.  Lee,  2  Vent.  337 ;  Braee  v.  Duchess 
of  Marlborough,  2  P.  W.  491 ;  Matthews  v.  Cartwright,  2  Atk. 
347 ;  Belchier  v.  Butler,  1  Ed.  523 ;  6  B.  P.  C.  28 ;  PhiUips  v. 
Phillips,  4  D.  F.  &  J.  208,  216;  Badley  v.  Barnes,  (1894) 
ICh.  25. 

A  third  mortgagee  is  not  prejudiced  by  notice  of  a  second  Legal  estate 
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mortgage  when  be  acquires  the  legal  estate,  if  he  had  no 
notice  when  he  took  his  third  mortgage.  Bdehier  y.  Butter^ 
1  Ed.  523,  530 ;  TayVyr  v.  BwaseZZ,  (1891)  1  OL  8,  27 ;  (1892) 
A.  0.  244,  259. 

Hence,  he  may  get  in  the  legal  ee^Ai/d pefndente  lUe*  Marsh  y. 
Lee,  2  Vent.  387 ;  Bdbinson  v.  Davison,  1  B.  C.  C.  63 ;  Bates 
V.  Johnson,  Joh.  304 ;  Bailey  v.  Barnes,  (1894)  1  Ch.  25. 

But  he  cannot  protect  himself  by  getting  it  in  after  a 
decree  to  settle  priorities.  WorUey  y.  Birkhead,  2  Yes.  S. 
571 ;  3  Atk.  809 ;  Ex  parte  Knott,  11  Ves.  609,  619. 

A  first  mortgagee,  even  though  he  has  notice  of  a  second 
mortgage,  may  transfer  the  legal  estate  to  the  third  mort- 
gagee, and  the  third  mortgagee  will  be  protected  by  the  legal 
estate  against  the  second  mortgage.  Peacock  v.  BiMrt,  4  L.  J. 
N.  S.  Ch.  33;  Bates  v.  Johnson,  Joh.  304;  see  West  London 
Commercial  Bank  v.  Beliance  Building  Society,  29  Ch.  Div.  954. 

Where  first  mortgagee  submits  in  his  answer  to  assign  upon 
payment  to  the  second  mortgagee,  and  subsequently  assigns 
to  the  third  mortgagee,  the  third  mortgagee  may  avail  himself 
of  the  legal  estate  thus  acquired.  Bdehier  v.  Butler,  1  Ed. 
523  ;  6  B.  P.  C.  28. 

It  has  sometimes  been  laid  down  that,  if  both  a  second  and 
a  third  incumbrancer  are  equally  desirous  to  redeem  the  first 
mortgagee,  the  first  mortgagee  can  give  the  preference  to 
which  of  the  two  he  chooses.  Booper  y.  Harrison,  2  K  &  J. 
86,  109 ;  Bates  v.  Johnson,  Joh.  304,  314 ;  Carter  v.  Carter,  3 
K.  &  J.  617,  640. 

These  dicta  cannot  now  be  considered  as  law.  See  West 
London  Commercial  Ba/nk  y.  Rdiance  Building  Society,  29  Ch. 
Div.  954,  960. 

Where  the  legal  estate  is  got  in  from  a  trustee  or  person 
standing  in  the  position  of  a  trustee,  the  purchaser  is  not  as 
a  rule  entitled  to  protect  himself  by  it. 

1.  A  purchaser  cannot  protect  himself  against  an  earlier  in- 
cumbrancer by  getting  in  the  legal  estate  when  he  has  notice, 
at  the  time  of  getting  it  in,  that  the  person  conveying  is  a 
trustee,  express  or  constructive,  for  the  earlier  incumbrancer, 
and  the  trustee  knows  that  by  conveying  he  commits  a  breach 
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of  trust.  Saunders  v.  DeheWj  2  Vern.  271 ;  AUm  v.  Knight,  5 
Ha.  272 ;  aflfd.  11  Jur.  527  ;  Carter  v.  Carter,  3  K.  &  J.  617  ; 
Prosper  v.  Bice,  28  B.  68 ;  BaiUie  v.  MeKetvan,  35  B.  177 ; 
Mumford  v.  Stohtvasser,  18  Eq.  556  ;  Harpham  v.  ShaeMock,  19 
Ch.  Div.  207,  214;  Taylor  v.  Bussell,  (1891)  1  Ch.  8,  28. 

A  trusty  to  affect  the  conscience  of  the  person  getting  in  Tnzat  must 
the  legal  estate,  must  be  a  trust  in  favour  of  the  person agakuitwhom 
against  whom  the  protection  of  the  legal  estate  is  required.  JlJ^^jJ^ 
Although  the  trustee  for  A.  commits  a  breach  of  trust  to  A. 
in  conveying  the  legal  estate  to  B.,  and  B.  has  notice  of  the 
breach  of  trust,  B.  is  not  thereby  prevented  from  availing 
himself  of  the  legal  estate  against  any  persons  other  than  A. 
Taylor  v.  BusseU,  (1891)  1  Ch.  8,  28. 

2.  There  are  numerous  dicta  to  the  efTect  that,  where  a  2.  Where 
trustee  for  a  prior  incumbrancer,  of  whose  interest  he  has  but  puohaiBer 
notice,  conveys  the  legal  estate  in  breach  of  trust  to  a  subse-  ^***  ^^  notice, 
quent  incumbremcer,  the    subsequent    incumbrancer   cannot 

avail  himself  of  the  legal  estate,  although  he  has  no  notice 
when  he  gets  it  in  of  the  breach  of  trust.  Carter  v.  Carter,  3 
E.  &  J.  617  ;  Bates  v.  Johnson,  Joh.  304 ;  Sharpies  v.  Adams, 
32  B.  213 ;  Maxfidd  v.  Burtm,  17  Eq.  15,  19 ;  Mumfin-d  v. 
StohuHisser,  18  Eq.  556,  563 ;  see  also  Heath  v.  Creahek,  10  Ch. 
22,  33. 

Lord  Eldon  was  apparently  of  the  same  opinion  (Ex  parte 
Knott,  11  Yes.  609,  613),  dissenting  from  Lord  Hardwicke, 
who  thought  that  a  breach  of  trust  by  the  trustee,  of  which 
the  purchaser  had  no  notice,  could  not  affect  the  conscience 
of  the  purchaser,  although  the  persons  prejudiced  would  have 
a  remedy  against  the  trustee.  Willoughby  v.  Willoughhy,  1 
T.  B.  763,  771. 

This  doctrine  does  not  apply  to  cases  where  the  legal  estate 
is  conveyed  contemporaneously  with  the  advance  which  gives 
the  beneficial  interest.     PUeher  v.  Bawlins,  7  Ch.  259,  268. 

3.  According  to  some  authorities,  a  purchaser  can  avail  8.  Where 
himself  of  a  legal  estate  conveyed  in  breach  of  trust  where  the  EoTtnutee 
trustee  conveying  is  ignorant  of  the  breach.  ^^  °^  ^****- 

Thus,  a  puisne  mortgagee  was  held  entitled  to  the  protec-  waioughhy  y. 
tion  of  a  legal  estate  got  in  from  trustees  of  a  term  held    *"^^'^' 
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on  an  express  trust  to  attend  the  inheritance,  cJthongh  equi- 
table incumbrancers  would  be  entitled  to  the  benefit  of  the 
trust  according  to  their  priorities.  Willoughby  v.  WiUoughby^ 
1  T.  E.  763. 

Although  a  trustee  of  a  satisfied  term  or  a  satisfied  mort- 
gagee would  not  be  liable  if  he  cooyeyed  the  legal  estate 
in  prejudice  of  equitable  interests  of  which  he  had  no  notice, 
a  person  taking  the  legal  estate  with  notice  of  such  rights 
would  naturally  become  a  trustee  of  it  for  the  persons  entitled. 
The  doctrine  of  Willoughby  v.  Willoughhy  has  been  often 
disapproved.  See  MaimdreU  v.  MamidreU,  10  Ves.  246,  261 ; 
PUoher  V.  BawlinSy  7  Ch.  259,  268 ;  Mvmford  v.  Stohwasaer,  18 
Eq.  556,  562 ;  Taylor  v.  RusseU,  (1891)  1  Ch.  8,  29  ;  (1892)  A. 
C.  244,  259. 

The  better  opinion,  therefore,  appears  to  be  that  knowledge, 

either  on  the  part  of  the  person  to  whom  the  legal  estate  is 

conveyed  or  of  the  trustee  conveying  it,  that  the  legal  estate 

is  conveyed  in  breach  of  trust  prevents  the  legal  estate  from 

being  made  use  of  against  a  cestui  que  trust. 

Legal  estate        There  is  no  analogy  between  these  cases  and  cases  where 

nnsatifified      the  legal  estate  is  obtained  from  an  unsatisfied  mortgagee. 

mortgagee.      ^^  unsatisfied  mortgagee  does  not  stand  in  a  fiduciary  position 

to  later  mortgagees. 

Hence,  a  purchaser  is  protected  by  getting  in  the  legal 
estate  from  an  unsatisfied  mortgagee  who,  without  considera- 
tion, releases  part  of  the  land  subject  to  his  mortgage  from 
the  mortgage  debt,  and  conveys  the  legal  estate  in  it  to  the 
purchaser.     Taylor  v.  Buasdly  (1891)  1  Ch.  8 ;  (1892)  A.  0. 244. 

Where  the  legal  estate  is  conveyed  to  trustees  upon  the 
express  condition  of  conveying  it  to  a  purchaser,  the  fact  that 
the  purchaser  gets  it  from  trustees  does  not  deprive  him  of 
the  protection  which  it  would  otherwise  aflford.  Taylor  v. 
BusseU,  sufra. 


C.  Possession  of  the  Title-deeds. 

1.  At  law.  1'  The  possession  of  the  title-deeds  of  an  estate  belongs  at 

law  to  the  person  having  the  immediate  freehold  interest  in 
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the  estate,  who  is  entitled  to  recover  them  in  trover  or  detinue. 
See  p.  179. 

Equity  gave  no  assistancei  as  against  a  purchaser  for  value  Booovery  of 

.  ,  .  1   .     .«•  1    .  Ml  .1-         •      •      title-deeds 

Without  notice,  to  a  plaintiff  applying  to  the  auxiliary  jaris-  in  foreclosare 
diction  of  the  Court  in  aid  of  a  legal  title.  Hence,  a  legal  *°**^°- 
mortgagee  could  not  recover  the  title-deeds  in  equity  from  a 
purchaser  for  value  without  notice.  Wallwyn  v.  Lee,  9  Ves. 
24 ;  Gait  v.  OsbcUdeston,  1  Buss.  158 ;  Joyce  v.  De  Moleyns,  2 
J.  &  Lat.  374 ;  PhiUips  v.  Phillips,  4  D.  F.  &  J.  208 ;  Ind, 
Coope  (t  Co.  v.  Emmerson,  12  App.  Cas.  300. 

An  order  for  foreclosure  was  therefore  not  accompanied  by 
an  order  for  delivery  of  title-deeds.  Head  v.  Egerton,  3  P.  W. 
280 ;  Kendall  v.  Hulls,  11  Jur.  864 ;  Barnard  v.  Bywater,  17 
W.  R  71 ;  Heath  v.  CrealocJc,  10  CL  22. 

In  Hunt  V.  Elmes  (2  D.  F.  &  J.  578)  the  mortgagee  had 
only  a  term,  and  therefore  no  right  at  law  to  the  title-deeds. 

But  the  defence  of  purchaser  for  value  without  notice  was 
not  available  in  cases  where  equity  had  a  concurrent  jurisdic- 
tion with  law.  Williams  v.  Lambe,  3  B.  C.  C.  264 ;  Collins  v. 
Archer,  1  B.  &  M.  284 ;  Phillips  v.  Phillips,  supra. 

The  result  is,  that  since  the  Judicature  Act  a  legal  mort- 
gagee can  recover  the  title-deeds  in  a  foreclosure  action.  In 
re  Cooper,  20  Ch.  Div.  611,  631 ;  Manners  v.  Meu),  29  Ch.  D. 
725 ;  In  re  Ingham,  (1893)  1  Ch.  352 ;  see  Ind,  Coope  &  Co.  v. 
Emmerson,  12  App.  Cas.  300. 

Under  the  law  before  the  Satisfied  Terms  Act  (8  &  9  Vict  ?eedof 

^  demise  of 

c.  112),  where  an  outstanding  term  was  held  upon  trust  to  tenn. 
attend  the  inheritance,  a  puisne  equitable  mortgagee  of  the 
inheritance,  who,  on  the  occasion  of  his  loan,  got  possession 
of  the  deed  of  demise  and  other  deeds  relating  to  the  term, 
was  allowed  to  set  up  the  term  as  against  a  prior  equitable 
mortgagee*  Willoughhy  v.  Willoughby,  1  T.  B.  763 ;  Stamhope 
V.  Earl  Vemey,  2  Ed.  81 ;  Mau/ndreU  v.  Maundrell,  10  Ves. 
246,  262 ;  see  Eyre  v.  Burmester,  10  H.  L.  0.  90, 100. 

2.  Where,  either  in  consequence  of  a  fund  being  in  Court  2.  In  equity, 
or  the  legal  estate  outstanding  in  a  trustee,  and  the  beneficial 
interest  being  claimed  by  several  adverse  but  equally  innocent 
purchasers  for  value  without  notice,  the  Court  is  called  upon 
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to  declare  the  right  to  the  fond  or  estate  in  question^  the 
Court  will  order  the  title-deeds  to  be  delivered  to  the 
claimant  to  whom  it  adjudges  the  whole  beneficial  interest 
in  the  property.  Newton  y.  Newton^  6  Eq.  135 ;  4  Gh.  143 ; 
Tayl(yr  v.  BusseU,  (1891)  1  Ch.  8,  19.  See  also  StoMumse  y. 
Cotmte88  of  Jersey,  1  J.  &  H.  731;  Thorpe  y.  Hoidsworth,  7 
Eq.  139. 

The  result  appears  to  be,  that  possession  of  the  title-deeds 
of  an  estate  does  not  by  itself  give  any  advantage  to  the 
person  possessing  them. 


443 


CHAPTER  XLVIII. 

KOTIOE  A8  PEBFEOTIKG  SECURITIES. 

A.    Debts. 

Equitable  assigiiments  rank  for  priority  aocording  to  the  Priority  of 
date  at  which  notice  of  them  is  given  to  the  debtor  or  person  ^^l^^enta. 
charged  with  the  daty  of  making  payment. 

The  Policies  of  Assurance  Act,  1867  (80  &  81  Vict.  c.  144),  Poiicie.  of 
proyides  (sect.  3)  that  the  date  on  which  notice  of  an  assign- 
ment shall  be  receiyed  shall  regulate  the  priority  of  all  claims 
under  the  assignment. 

Notice  for  the  purpose  of  priority  should,  be  given  to  the  To  whom 

i»i  •^•ii*^  1     Dotloo  should 

person  by  whom  payment  of  the  assigned  debt  is  to  be  made,  be  given, 
whether  that  person  is  himself  liable  or  is  merely  charged 
with  the  duty  of  making  the  payment.    Addison  v.  Cox,  8 
Ch.  76. 

Notice  given  to  a  mere  possible  agent  before  he  is  actual  Notice  to 
agent  has  no  effect.  Thus,  notice  has  no  effect  if  it  is  given 
to  the  agent  before  the  fund,  which  it  will  be  his  duty  to  pay 
over  to  the  assignor,  comes  into  his  hands  (a),  or  if  it  is  given 
to  him  after  the  fund  is  in  his  hands,  but  before  it  becomes 
due  to  the  assignor  (h).  (a)  BuUer  v.  Pltmkett,  1  J.  &  E. 
441 ;  Webster  v.  Webster,  31  B.  393;  Somerset  v.  Cox,  33  B. 
634 ;  see  Blake  v.  Raise,  (1892)  W.  N.  143.  (h)  Totes  v.  Cox, 
17  W.  R.  20 ;  Boss  v.  HopMnson,  18  W.  R.  725 ;  Johnstone  v. 
Cox,  16  Ch.  D.  571 ;  19  Ch.  Div.  17 ;  Boxburghe  v.  Cox,  17 
Ch.  Div.  520. 

But  notice  given  to  the  agent  after  the  fund  becomes  due 
to  the  assignor  is  effectual,  although  the  assignor  has  not  yet 
signed  the  receipt,  without  which  the  fund  is  not  actually 
payable.    Addison  v.  Cox,  8  Ch.  76. 
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Contempora- 
neooB  notioes. 


When  notice 
deemed  to  be 
given. 


Payment  by 
debtor  without 
notice. 


Duties  of 
debtor. 


Where  valid  notices  are  given  contemporaneonfily,  the 
assignments  take  effect  according  to  their  dates.  Bois  v. 
HopUnsm,  18  W.  R.  725 ;  Calisher  v.  ForheSy  7  Ch.  109 ; 
Johnstone  v.  Cox^  supra, 

A  notice  for  this  purpose  will  be  deemed  to  have  been  given 
when  in  the  ordinary  course  of  business  it  would  come  before 
the  person  for  whom  it  was  left.    Cdlisher  v.  ForbeSy  supra. 

Payment  by  a  debtor  without  notice  of  an  assignment  to  his 
original  creditor  is  a  good  payment  as  against  the  assignee. 
There  is  no  distinction  for  this  purpose  between  actual  pay- 
ment and  a  bond  fide  settlement  of  accounts  between  debtor 
and  creditor.  Stocks  v.  Bohson^  5  De  G.  &  Sm.  760 ;  4  D. 
M.  &  G.  11. 

The  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144), 
provides  (sect.  3)  that  a  payment  bona  fide  made  in  respect  of 
any  policy  by  an  assurance  company  before  the  date  on  which 
such  notice  shall  have  been  received  shall  be  as  valid  against 
the  assignee  giving  such  notice  as  if  the  Act  had  not  been 
passed. 

As  to  the  duties  of  a  debtor  who  receives  notice  of  an 
equitable  assignment,  see  Jones  v.  Farrell,  1  De  G.  &  Jo.  208. 

Assignment  of  a  debt  by  way  of  mortgage  does  not  of  itself 
entitle  the  debtor  to  interplead.  He  is  only  entitled  where 
there  are  adverse  claims,  e,g,  where  the  mortgagor  asserts  that 
the  mortgage  has  been  satisfied.  Besborough  v.  Harris,  5  D. 
M.  &  G.  439. 


Notice  to 
tniBtees  of 
fand. 


B.    Trust  Funds  and  Funds  in  Court. 

An  assignee  of  an  equitable  interest  in  a  fund  in  the  hands 
of  trustees,  without  notice  of  an  existing  prior  assignment, 
gains  priority  over  the  existing  assignee  by  giving  notice 
before  him  to  the  trustees  of  the  fund.  Bearle  v.  Hall ;  Love^ 
grove  v.  Cooper,  3  Kuss.  1 ;  Foster  v.  Blackstone,  1  My.  &  K. 
297;  S.  C.  Foster  v.  CocJcerell,  9  Bli.  N.  S.  332;  3  CI.  & 
F.  456 ;  Mem  v.  Bell,  1  Ha.  73 ;  Ward  v.  Bumombe,  (1893) 
A.  C.  369. 

It  is  immaterial  that  the  later  assignment,  which  thus 
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obtains  priority,  is  made  by  the  legal  personal  representative 
of  the  cestui  que  trust.    In  re  Freshfield^s  Trust,  11  Ch.  D.  198. 

It  is  immaterial  that  the  assignee  who  gives  the  first  notice 
has  in  fact  made  no  inquiry  of  the  trustees.  Inquiry  by  him 
would  ex  hypothesi  have  been  useless.  Meux  v.  Bell,  1  Ha.  73, 
96 ;   Ward  v.  Buncombe,  (1893)  A.  C.  369,  380. 

Where  a  fund   is  in  Court,  a  stop-order  is  equivalent  to  Stop-order 
notice,  and  notice  to  the  trustees  of  the  fund  has  no  effect.  Qmxt 
Greening  v.  Beekfard,  5  Sim.  195;   Warhurton  v.  Hill,  Blay, 
470 ;  Elder  v.  Maolean,  3  Jur.  N.  S.  283 ;  Pinnock  v.  Bailey, 
23  Ch.  D.  497. 

A  stop-order,  although  in  point  of  form  affecting  the  whole 
fund,  will  be  confined  in  its  operation  to  the  amount  on  which 
the  order  is  founded.  Macleod  v.  Buchanan,  33  B.  234 ;  4  D. 
J.  &  S.  265. 

As  to  the  form  which  a  stop-order  should  take  when  it 
is  intended  to  affect  income,  see  Mack  v.  Postle,  (1894)  2  Ch. 
449. 

A  stop-order  will  not  be  made  on  a  fund 'in  Court  belonging  Fond  in  Court 
to  a  lunatic  in  favour  of  an  assignee  of  one  of  the  next  of  kin.  lunatic 
In  re  Wilkinson,  10  Ch.  73,  overruling  In  re  Moore,  1  Ma,c.  & 
G.  103  ;  In  re  Pigott,  3  Mac.  &  G.  268. 

Where  part  of  a  fund  is  in  Court  and  part  in  the  hands  Fond  partly 
of  trustees,  notice  to  the  trustees  is  ineffectual  as  regards  the  ^i/in 
part  in  Court.    Mutual  Life  Assurance  Society  v.  Langley,  26  tra  tee^^ 
Ch.  D.  686 ;  32  Oh.  Div.  460. 

Where  there  is  no  trustee  to  whom  notice  can  be  given.  No  trustee, 
a  distringas  should  be  obtained  for  the  purpose  of  getting 
priority.    EUy  v.  Bridges,  2  Y,  &  C.  Ch.  486. 

The  trustees  to  whom  notice  of  an  assignment  should  be  To  what 
given  are  the  trustees  whose  duty  it  will  be  to  pay  over  the  JSu^f  """^"^ 
fund  to  the  assignor,  and  not  the  trustees  who  have  dominion  given, 
over  the  fund.    Holt  v.  Dewell,  4  Ha.  446 ;  Commissioners  of 
Public  Works  v.  Harby,  23  B.  508  ;  Stephens  v.  Green,  (1895)  2 
Ch.  148,  overruling  In  re  Booth's  Settlemmt  Trusts,  1  W.  B. 
444 ;  21  L.  T.  0.  S.  239,  and  explaining  Bridge  v.  Beadon,  L. 
E.  3  Eq.  664. 

Thus,  if  there  is  a  fund  in  Court,  a  share  in  which  has  been  Bffeot  of  snb- 

settlement 
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settled,  notice  of  an  incumbrance  on  the  interest  of  a  person 
claiming  under  the  settlement  should  be  given  to  the  trustees 
of  the  settlement,  and  a  stop-order  will  have  no  effect.  Stephens 
V.  Oreen,  supra. 
To  what  The  doctrine  of  Dearie  y.  EaU  is  confined  to  assignments 

^S^'^c^u^, ^  of  choses  in  action,  or  of  such  interests  in  real  estate  as  can 
flott  applies,  ^^jy  ^Qg^QJ^  the  hands  of  the  beneficiary  or  assignor  in  the 
shape  of  money.  Jones  v.  JoneSy  8  Sim.  633 ;  WUmot  v.  Pike, 
5  Ha.  14 ;  Boehard  v.  Fulton,  IJ.  &  Lat.  413,  439 ;  Booper  v. 
Harrison,  2  K  &  J.  86  ;  iee  v.  HowleU,  2  K.  &  J.  531 ;  Con- 
solidated  Investment  Co.  v.  Biley,  1  Giffi  371 ;  Be  Hughes'  Trusts, 
2  H.  &  M.  89  ;  Phipps  v.  Lovegrove,  16  Eq.  80,  91 ;  Daniel  v. 
Freeman,  I.  R.  11  Eq.  233,  638  ;  In  re  Boche's  Estate,  25  L.  R 
Ir.  58,  284;  In  re  Wyatt,,(1892)  1  Ch.  188. 

It  extends  to  real  estate  given  on  trust  for  sale  or  to  portions 
raisable  out  of  real  estate  by  sale  or  mortgage  at  a  time  which 
has  not  arrived  when  the  assignment  takes  place.  Lee  y. 
Howlett,  2  E.  &  J.  531 ;  Consolidated  Investment  Co.  v.  BUey,  1 
Giff.  371 ;  Be  Hughes'  Trusts,  2  H.  &  M.  89. 

As  to  the  decision  in  Foster  v.  CockereU  (3  CI.  &  P.  456), 
which  has  been  variously  explained,  see  per  Lord  Macnaghten 
in  Ward  v.  Duncomhe,  (1893)  A.  C.  369,  390. 

Where  a  trustee  invested  trust  money  on  mortgage  of  real 
estate  in  his  own  name,  and  subsequently  deposited  the  title- 
deeds  of  the  real  estate  to  secure  a  private  debt,  it  was  held 
that  the  depositee  did  not,  by  giving  prior  notice  to  the 
mortgagor,  gain  priority  over  the  cestui  que  trust.  In  re 
Biehards,  45  Ch.  D.  589. 

The  rule  in  Dearie  v.  Hall  does  not  apply  to  a  money  fund 
which,  by  virtue  of  a  private  Act  of  Parliament,  is  for  the 
purpose  of  devolution  between  the  persons  interested  therein 
to  be  deemed  in  equity  of  the  nature  of  real  estate.  Be  Caretv*s 
Estate,  16  W.  E.  1077. 

It  has  been  held  that  the  doctrine  does  not  apply  to  an 

annuity  charged  by  will  upon  leaseholds.     Wiltshire  v.  BdHbits, 

14  Sim.  76,  sed  qu. 

Shares  in  The  rule  in   Dearie  v.  HaU   does   not    apply  to   shares 

oompamefl.      j^  companies    governed    either  by  the  Companies  Clauses 
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Consolidatioii  Act>  1845,  or  by  the  Companies  Act,  1862. 
8ocm  OSnSrdle  de  Paris  v.  Walker,  14  Q.  B.  Div.  424 ;  11 
App,  Oas.  20. 

The  decision  in  Bradford  Banking  Co.  v.  Briggs  (12  App. 
Gas.  29)  is  ^ ot  inconsistent  with  the  decision  of  the  Gonrt  of 
Appeal  in  the  above  case.    See  p.  38. 

The  rule  in  Dearie  y.  Sail  may  perhaps  apply  to  shares  in 
companies  which  are  not  exonerated  from  the  duty  of  recog- 
nizing beneficial  interests  in  their  shares.  Per  Lindley,  KJ., 
in  Soeiete  Oenerale  de  Paris  v.  Tramways  Union  Co.,  14  Q.  B. 
Div.  424,  457. 

The  question  whether  a  trustee  has  notice  of  an  incumbrance  ^^^^1  amounts 
upon  the  trust  fund  is  a  question  of  fact.  ^  noUce. 

"  An  assignee  who  alleges  that  a  trustee  has  notice  of  his 

m 

assignment  must  prove  that  the  mind  of  the  trustee  has  in 
some  way  been  brought  to  an  intelligent  apprehension  of  the 
nature  of  the  incumbrance  which  had  come  upon  the  property, 
so  that  a  reasonable  man  or  an  ordinary  man  of  business  would 
act  upon  the  information,  and  would  regulate  his  conduct  by 
it  in  the  execution  of  the  trust"  Per  Lord  Cairns,  in  Lloyd 
V.  Bwnksy  L.  R.  3  Ch.  488,  490. 

In  the  following  cases  it  has  been  held  that  the  trustees  had  Trustees  fixed 
notice:  Meux  v.  Bell,  1  Ha.  73,  87;  Lhyd  v.  Banks,  L.  R.  3^i*^'^<^«>- 
Ch.  488 ;  In  re  WyaU,  (1892)  1  Ch.  188, 196. 

Notice  is  sufficient,  although  the  date  of  the  mortgage  is 
wrongly  given  in  the  notice.  WhittingstaU  v.  King,  46  L.  T. 
520. 

In  the  following  cases  it  has  been  held  that  they  had  no  Trustees  not 
notice :  Be  Barr's  Trusts,  4  K.  &  J.   219 ;  Safrm  Walfkn  ll^^^ 
Building  Society  v.  Bayner,  14  Ch.  Div.  406 ;  In  re  Cousins,  31 
Ch.  D.  671,  675. 

Notice  to  trustees  of  a  charge  contained  in  a  deed  is  not 
notice  of  another  charge  contained  in  the  same  deed  Be 
Bright's  Trusts,  21  B.  430. 

Notice  sufficient  to  take  a  chose  in  action  out  of  the  order 
and  disposition  of  a  bankrupt  is  not  necessarily  sufficient  to 
give  priority  as  between  successive  incumbrancers  or  to  fix 
trustees  of  a  fund  with  liability  to  the  assignee.    Saffron 
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WaMen  Building  Society  v.  Bayner,  14  Ch.  Div.  406 ;  Mutual 
Life  AsBwrance  Society  v.  Langley,  32  Ch.  Div,  460,  470. 
Notice  to  Notice  given  to  the  solicitor  of  trustees  is  not  effectual, 

solicitor  of  °  ,  .       , 

truBtees.  unless  he  is  authorized  by  them,  expressly  or  by  implication, 
to  receive  notices.  BieJcards  v.  Gledstanes,  31  L.  J.  Ch.  142 ; 
Saffron  Walden  Building  Society  v.  Bayner,  14  Ch.  Div.  406 ; 
Ardm  v.  Arden,  29  Ch.  D.  702,  709. 

Notice  to  Where  there  are  several  trustees,  notice  to  one  is  as  effectual 

one  of  several  ^,  -..  ...iii  .  .it 

trustees.  for  the  purpose  of  priority  as  if  it  had  been  given  to  all. 
Smith  V.  Smith,  2  Cr.  &  M.  231 ;  Meux  v.  BeU,  1  Ha.  73,  96 ; 
Willes  V.  Oreenhill,  4  D.  P.  &  J.  147. 

It  is  immaterial  that  the  trustee  acquires  notice  by  being 
himself  the  assignee  (a),  or  that  the  trustee  to  whom  notice  is 
given  is  husband  of  the  assignor  (b),  but,  where  a  trustee  is 
himself  the  assignor,  and  assigns  to  a  stranger,  notice  to  be 
effectual  must  be  given  to  one  of  his  co-trustees  (o).  (a)  Willes 
V.  GreenhilU  (No.  1)  29  B.  376 ;  (b)  Willes  v.  Qreenhill,  (No.  2) 
29  B.  387 ;  4  D.  P.  &  J.  147 ;  (o)  Browne  v.  Savage,  4 
Drew.  635. 
Duration  of  Where  A.  gives  notice  of  an  incumbrance  to  X.,  who  is 
notice.  trustee  of  a  fund  together  with  Y.,  and  B.  subsequently  gives 

notice  of  an  incumbrance  to  X.  and  Y.  or  to  Y.,  X.  still  being 
a  trustee,  A.  does  not  lose  his  priority  over  B.  by  reason  of 
X.'s  death,  although  Y.  has  no  notice  of  A.'s  incumbrance. 
In  re  WyaU,  (1892)  1  Ch.  188;  S.  0.  Ward  v.  Dtmcomhe, 
(1893)  A.  G.  369. 

The  point  is,  that  B.  when  he  gave  notice  might,  by  making 
inquiries  of  both  X.  and  Y.,  have  ascertained  the  existence  of 
A.'s  incumbrance.  He  is,  therefore,  postponed  to  it.  And  no 
change  of  circumstances  can  improve  his  position.  See  Meux 
V.  Bell,  1  Ha  73,  96 ;  In  re  Wyatt,  (1892)  1  Ch.  188,  206 ; 
S.  C.  Ward  v.  Dwncornbe,  (1893)  A.  C.  369,  382. 

But  where  A.  gives  notice  of  an  incumbrance  to  X.,  who  is 
trustee  of  a  fund  together  with  Y.,  and,  after  X.  has  ceased 
to  be  trustee,  B.  gives  notice  of  an  incumbrance  to  Y.,  who 
has  no  notice  of  A.*s  incumbrance,  B.  has  priority  over  A. 
The  reason  is  that  B.  could  not,  by  making  inquiries  when 
he  gave  his  notice,  have  ascertained  the  existence  of  A«'8 
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incumbrance.     Timson  v.  BamsboHom^  2   Eee.  35;  Nolan  v. 
O'Brien,  7  L.  E.  Ir.  180. 

The  authority  of  Timson  y.  BamsboUom,  which  was  a  case  in 
which  notice  was  given  to  one  of  seyeral  executors,  was 
doubted  by  Lord  Macnaghten  in  Ward  v.  Dtmeombe,  (1893) 
A.  G.  369,  394.  His  lordship  seems  to  have  been  of  opinion 
that  notice  once  given  would  be  valid  for  all  time,  and  would 
not  become  inoperative  by  reason  of  a  change  of  trustees. 

But  the  rule  supposed  to  be  laid  down  iu  Timson  v.  BamS' 
bottom  was  accepted  by  the  Court  of  Appeal  and  by  Lord 
Eerschell  in  In  re'Wyatt,  sttpra;  S.  0.  Ward  v.  Dimeombe, 
supra. 

Notice  given  to  the  trustees  of  a  fund  does  not  lose  its  force  Fond  paid 
because  the  fund  is  afterwards  paid  into  Coart.     An  assignee  ^f^  notice, 
who  has  given  such  notice  has  priority  over  an  assignee 
who  subsequently  obtains  a  stop-order.     Livesey  v.  Harding, 
23  B.  141. 

In  Swayne  v.  Swayne  (11  B.  463)  a  trustee  who  had  a  charge 
on  a  fund,  and  who  paid  it  into  Court  without  obtaining  a 
stop-order^  was  postponed  to  an  assignee  on  the  fund,  under  an 
assignment  made  before  the  fund  was  paid  into  Court,  who  did 
obtain  a  stop-order.  This  case  can  only  be  supported  on  the 
ground  of  estoppel. 

A  stop-order  on  an  undivided  fund  does  not  lose  its  force  Fnnd  carried 
because  the  mortgagor's  share  in  the  fond  is  carried  over  to  the  aoooiSnifter 
account  of  him  and  his  incumbrancers.    Lister  v.  Tidd,  4  Eq.  "*op-order. 
462. 

Where  a  fund  in  Court  is  carried  over  to  a  separate  account,  Btop-order  on 
an  incumbrancer  who  has  obtained  a  stop-order  on  the  interest  ^  MparatT 
of  a  person  named  in  the  account,  has  priority  over  all  equities  *<»<^'^^*- 
available  against  such  person  by  any  one  in  whose  presence  the 
order  carrying  over  the  fund  was  made.     In  re  Eyton,  45  Ch. 
D.  458. 

Notice  only  gives  priority  in  regard  to  the  particular  fund 
as  to  which  notice  is  given.  MutiMi  Life  Assurance  Society  v. 
Langley,  32  Ch.  Div.  460,  474. 

An  execution  creditor  takes  subject  to  all  equities.     He  Notice  by 

.1         A  «  .    .  ..  •  '     '.  executioa 

cannot,   therefore,  by  giving  notice  gain   priority  over  an  oredltor. 

2g 
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incumbrancer  who  has  not  g^ven  notice.  Beavan  y.  Earl  of 
Oxford,  6  D.  M.  &  G.  507,  524,  532;  Breardiff  y.  Dorrinffton, 
4  De  6.  &  Sm.  122;  Seott  v.  Lord  Eastings,  4  K  &  J.  633 ; 
Arden  y.  Arden,  29  Ch.  D.  702,  709.  Watts  v.  Porter  (3E.& 
B.  743)  must  be  consiflered  as  oyerroled. 

On  the  same  principle,  a  trustee  in  bankruptcy  cannot  by 
giying  notice  gain  priority  oyer  an  incumbrancer  before  the 
bankruptcy  who  has  not  giyen  notice. 

Under  the  £Qrmer  law  of  reputed  ownership,  under  which 
the  assignee  of  a  trust  fund  had  to  giye  notice  to  the  trustees 
in  order  to  take  the  fund  oot  of  the  order  and  disposition  of 
his  assignor,  it  was  held  that  notice  giyen  after  the  bankruptcy 
gaye  the  assignee  priority  oyer  a  trustee  in  bankruptcy  who 
had  not  giyen  notice.  Stuart  y.  CoekereU,  8  Eq.  607 ;  In  re 
BussdPs  Poliey  Trusts,  15  Eq.  26. 

The  Bankruptcy  Act,  1883,  proyides — 

Sect  50,  (5).  Where  any  part  of  the  property  of  the  bankrupt 
consists  of  things  in  action,  such  things  shall  be  deemed  to 
haye  been  duly  assigned  to  the  trustee. 

This  section  does  not  relieye  a  trustee  in  bankruptcy  from 
the  necessity  of  giying  notice  to  the  trustees  of  a  fund  belong- 
ing to  the  bankrupt  in  order  to  perfect  his  title  to  it  An 
assignee  from  the  bankrupt  after  the  bankruptcy,  who  giyes 
notice  to  the  trustees  before  the  trostee  in  bankruptcy,  has 
priority  over  him.  In  re  Stones  Will,  (1893)  W.  N.  50 ;  9  T. 
L.  E.  346. 

The  law  was  the  same  under  the  earlier  Bankruptcy  Acts, 
except  the  Act  of  1849.  In  re  Atkinson,  2  D.  M.  &  G.  140 ; 
Be  Barr's  Trusts,  4  K  &  J.  219 ;  In  re  Brovons  Trusts,  L.  R  5 
Eq.  88 ;  Palmer  y.  Locke,  18  Oh.  Div.  381. 

It  has  been  held,  under  the  Act  of  1849,  that  an  assignee 
in  bankruptcy  who  did  not  giye  notice  had  priority  oyer  an 
assignee  from  the  bankrupt  who  had  giyen  notice.  Be  Coornbes 
Trusts,  1  Giff.  91 ;  In  re  Bright' s  Settlements,  13  Oh.  Diy.  413 ; 
see,  howeyer.  Palmer  v.  Locke,  supra. 

As  to  the  duties  and  liabilities  of  trustees  with  regard  to 
incumbrances— 

Trustees  are  not  bound  to  make  inquiries  of  retiring  trustees 
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as  to  the  existence  of  incumbrances  on  the  trust  fond,  and  if 
they  distribute  it  without  regard  to  an  incumbrance  of  which 
they  have  no  notice^  they  incur  no  liability  to  the  incum- 
brancer, Phipps  T.  Lovegrave,  16  Eq,  80;  HdUows  v.  Lhyd, 
39  Ch.  D.  686 ;  Ward  v.  Buncombe,  (1893)  A.  C,  369,  392. 

Trustees  are  under  no  legal  obligation  to  answer  inquiries 
put  to  them  by  an  intending  lender  to  a  beneficiary  as  to 
existing  incumbrances.  Low  v.  Bov/verie,  (1891)  3  Ch.  82, 
overruling  Browne  v.  Savage,  4  Drew.  635. 

A  trustee,  therefore,  who  gives  false  information  which  he 
believes  to  be  true  cannot  be  made  liable  in  damages,  although 
he  may  be  liable  on  the  principle  of  estoppel.  Low  v.  Bouverie, 
supra. 

A  trustee  who  receives  notice  of  an  incumbrance  is  not 
bound  to  inform  the  incumbrancer  of  an  existing  charge  in  his 
own  favour,  and  does  not  lose  priority  by  omitting  to  do  so. 
In  re  Lewer,  4  Oh.  D.  101. 

An  assignee  by  way  of  mortgage  of  a  reversionary  interest  MoHgagee  of 
in  a  fund  in  the  hands  of  trustees  who  have  notice  of  subse-  entitled  to 
quent  assignments  is  not  entitled,  when  the  reversion  falls  in,  PW^®^*  ®| 
to  payment  of  the  whole  fund,  but  only  of  his  principal,  interest, 
and  costs.    In  re  BeUy  (1896)  1  Ch.  1. 

As  to  the  effect  of  notice  under  the  Policies  of  Assurance  Act, 
1867  (30  &  31  Vict  c.  144),  sect.  3,  in  regulating  priority,  see 
Newman  v.  Newman,  28  Ch.  D.  674,  680. 
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The  point  at  which  it  is  material  to  ascertain  whether  an 
incumbrancer  has  notice  of  a  prior  incumbrance  is  the  time 
when  the  later  incumbrancer  advances  his  money. 

An  incumbrancer  who,  when  he  adyances  his  money,  has 
notice  of  an  existing  incumbrance,  cannot  gain  priority  oyer 
that  incumbrance  by  subsequently  perfecting  his  security. 

On  the  other  hand,  an  incumbrancer  who,  when  he  adyances 
his  money,  has  no  notice  of  any  earlier  incumbrance,  is  not 
precluded,  if  he  subsequently  acquires  notice  of  an  earlier 
incumbrance,  from  perfecting  his  security,  and  using  the 
advantage  which  he  gains  by  so  perfecting  it. 

1.  A  mortgagee  of  land  cannot  avail  himself  of  the  l^al 
estate  if,  at  the  time  when  he  advanced  his  money,  he  had 
notice  of  a  prior  equitable  interest  in  the  land.  Witt<mghhtf  v. 
WiUoughhy,  1  T.  E.  763 ;  Drew  v.  Lockett,  32  B.  499,  506. 

2.  He  cannot  avail  himself  of  registration  if,  at  the  time 
when  he  advanced  his  money,  he  had  notice  of  a  prior  un- 
registered interest.  Lord  Forbes  v.  Diniston^  2  B.  P.  C.  425 ; 
Le  Neve  v.  Le  Neve,  I  Ves.  S.  64;  3  Atk.  646;  Ambl.  436 ; 
Bushea  V  Bushea,  1  Sch.  &  L.  90 ;  TunstaJl  v.  Trappea,  3  Sim. 
301 ;  Greaves  v.  Tojield,  14  Ch.  Div.  563 ;  see  Davis  v.  Earl  of 
Strathmore,  16  Ves.  419. 

This  rule  does  not  apply  to  registration  in  Yorkshire,  as  to 
which,  see  p.  415. 

A  registered  transferee  (whether  legal  or  equitable)  without 
notice  from  a  transferor  with  notice  is  protected  by  registra- 
tion against  prior  unregistered  incumbrances.  Chadwich  v. 
Tv/mer,  L.  R.  1  Ch.  310,  319 ;  explaining  Ford  v.  WhUe,  16 
B.  120. 
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3.  A  mortgagee  of  a  debt  or  fund  in  tlie  hands  of  trastees  mortgagee  of 
or  in  Court  cannot  gain  priority  by  giving  notice  to  the  debtor  fnnd,° 

or  trustees  or  by  getting  a  stop-order,  if  he  had  notice  of  a 
prior  interest  in  the  fund  when  he  advanced  his  money. 
Warbv/rton  v.  fl*7Z,  Kay,  470 ;  In  re  Hamilton's  Windsor  Iron- 
works, 12  Ch.  D.  707,  711 ;  In  re  A.  B.  Holmes,  29  Ch.  Div. 
786 ;  Wwrd  v.  Boyal  Exchange  Shipping  Co.,  58  L.  T,  174. 

4.  An  equitable  mortgagee  of  shares  transferable  at  law  mortgagee  of 

.  ,     ,  CO  shares  trans- 

cannot  gain  priority  by  getting  a  legal  transfer  if  he  had  ferable  at 
notice,  when  he  advanced  his  money,  of  a  prior  equitable 
interest. 

In  all  these  cases,  notice  received  after  the  advance  has  Notice  after 
been  made  [^is  immaterial,  and  does  not  prevent  the  person  immaterial. 
who  has  it  from  acquuing  and  availing  himself  of  any  legal 
advantage  against  the  interest  of  which  he  has  notice.  Essex 
V.  Baugh,  1  Y.  &  C.  C.  620 ;  EUey  v.  Lutyens,  8  Ha.  159  (land 
in  Middlesex) ;  Taylor  v.  Bussdl,  (1892)  A  C.  244,  259  (land) ; 
MtUtuH  Life  Assurance  Society  v.  Lwngley,  32  Ch.  Div.  460 
(fund  in  Court) ;  Bodds  v.  Hills,  2  H.  &  M.  424  (shares) ;  see 
Ortigosa  v.  Brown,  47  L.  J.  Ch.  168. 

A  hmd  fde  purchaser  for  value  without  notice   can  give  Ppchaser 
a  good  title  to  a  purchaser  from  him  with  notice.     Qolebom  p^niiase? 
V.  AUoch,  2  Sim.  552,  559 ;  Freer  v.  Hesse,  4  D.  M.  &  G.  495,  withontnotioe. 
503 ;  Barrows  Case,  14  Ch.  Div.  432, 445 ;  Kettlewdl  v.  Watson, 
21  Ch.  D.  685,  707 ;  Nottingham  Patent  Brick  Co.  v.  BuUer, 
16  Q.  B.  Div.  778;    In  re  Stewart's  Estate,  31   L.  R  Ir. 
405. 

But  a  purchaser  with  notice  who  sells  the  property  to  a 
purchaser  without  notice  does  not,  by  buying  it  back  from 
him,  acquire  a  good  title.  Barrow's  Case,  14  Ch.  Div.  432, 
445. 

Notice  which  affects  a  trustee  binds  his  infant  cestuis  que  Notice  affect- 
trust.     Tovlmin  v.  Steere,  3  Mer.  210,  222 ;  Wise  v.  Wise,  2  J.  ^^  *"^*^- 
&  Lat.  403 ;  Lloyd's  Banking  Co.  v.  Jones,  29  Ch.  D.  221. 

Notice  which  affects  a  tenant  for  life  does  not  bind  those  in  Notice  affeot- 
remainder.    In  re  McNamara's  Estate,  13  L.  B.  Ir.  158.  for  life. 

The    Conveyancing    Act,   1882    (45    &    46  Vict.  c.  39),  Conveyancing 

. ,  -A-ct,  1S82, 

provides —  s.  3. 
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Sect  3,  (1).  A  purchaser  shall  not  be  prejadicially  affected 
by  notice  of  any  instrament^  fact^  or  thing,  unless — 

(i.)  It  is  within  his  own  knowledge^  or  woold  have  come 
to  his  knowledge,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made 
by  him ;  or 

(ii)  In  the  same  transaction  with  respect  to  which  a 
question  of  notice  to  the  purchaser  arises,  it  has  come 
to  the  knowledge  of  his  counsel,  as  such,  or  of  his 
solicitor,  or  other  agent,  as  such,  or  would  have  come 
to  the  knowledge  of  his  solicitor,  or  other  agent,  as 
such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor 
or  other  agent. 

(2)  This  section  shall  not  exempt  a  purchaser  from  any 
liability  under,  or  any  obligation  to  perform  or  observe,  any 
covenant,  condition,  provision,  or  restriction  contained  in  any 
instrument  under  which  his  title  is  derived,  mediately  or 
immediately;  and  such  liability  or  obligation  may  be  en- 
forced in  the  same  manner  and  to  the  same  extent  as  if  this 
section  had  not  been  enacted. 

(3)  A  purchaser  shall  not,  by  reason  of  anything  in  this 
section,  be  affected  by  notice  in  any  case  where  he  would 
not  have  been  so  affected  if  this  section  had  not  been  enacted. 

(4)  This  section  applies  to  purchases  made  either  before  or 
after  the  commencement  of  this  Act. 

Purchaser  in  the  Act  includes  a  mortgagee  or  an  intending 
mortgagee  [sect.  1,  (4),  (ii.)]. 


CoNSTRUonvB  NonoB. 

A  purchaser  or  mortgagee  who  neglects  to  make  the  in* 
quiries  into  title  which  a  purchaser  or  mortgagee  of  ordinary 
care  would  make,  having  regard  to  the  nature  of  the  property, 
is  affected  with  notice  of  whatever  he  would  have  ascertained 
if  he  had  made  such  inquiries.  Wa/re  v.  Lard  Egm(nU,  4  D, 
M.  &  G.  460;  Parker  v.  Whyte,  1  H.  &  M.  167;  Wilson  v. 
Hart,  L.  R.  1  Ch.  463 ;  Hooper  v.  Oumm,  L.  R  2  Ch.  282 ; 
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Gainsborough  v.  Watcoinbe  Terra  Cotta  Co.,  54  L.  J.  Ch.  991 ; 
Bailey  y.  Barnes,  (1894)  1  Oh.  25. 

A  purchaser  or  mortgagee  who  has  made  no  inquiries 
cannot  relieve  himself  by  showing  that  the  person  of  whom 
they  ought  to  have  been  made  would  probably  have  given 
false  answers.    Jones  v.  WiUiamSy  24  B.  47,  62. 

A  purchaser  or  mortgagee  is  not  bound  to  go  behind  the  Pmohaaer  not 
documents  forming  part  of  the  chain  of  title,  or  to  inquire  beSad    ^ 
whether  the  statements  which  they  contain  are  true,  if  there  ^o^''"^®^**- 
is  nothing  to  suggest  that  they  are  not  true.     Gainsborotigh  v. 
Waicomhe  Terra  Cotta  Co.,  54  L.  J.  Ch.  991,  distinguishing 
Bobinson  v.  Briggs,  1  Sm.  &  6.  188,  where  it  appeared  on  the 
face  of  the  documents  that  the  estate  had  been  sold  to  a 
person  who  was  at  the  time  solicitor  of  the  vendors ;  and  see 
Coohson  V.  Lee,  23  L.  J.  Ch.  473. 

A  purchaser  has  not  constructive  notice  of  a  collateral 
agreement  affecting  the  property,  if  the  existence  of  such  an 
agreement  does  not  appear  on  the  flskce  of  any  document  form- 
ing part  of  the  chain  of  title.  Carter  v.  Williams,  9  Eq.  678 ; 
Potman  v.  Borland,  17  Ch.  D.  353. 

A  purchaser  of  freeholds  who  agrees  with  his  vendor  to  Agreement  to 
accept  a  title  of  less  than  forty  years,  is  affected  with  notice  ^i^ 
of  whatever  he  would  have  ascertained  if  he  had  examined 
the  title  for  forty  years.    Peto  v.  Hammond,  30  B.  495,  507 ; 
In  re  Cox  &  Neve's  Contract,  (1891)  2  Ch.  109, 117. 

A  lessee  or  assignee  of  a  lease  has  constructive  notice  of  the  Lessee  has 
lessor's  title.    This  doctrine  is  not  affected  by  sect.  2,  (1),  of  legeor's  title 
the  Vendor  and  Purchaser  Act,  1874.    A.'Q.  v.  Baekhouse,  17 
Ves.  283,  293 ;  Bcbson  v.  Flight,  4  D.  J.  &  S.  608;  Potman  v. 
Ha/rkmd,  17  Ch.  D.  353 ;  Uogridge  v.  C7apy,  (1892)  3  Ch.  382, 
397. 

As  between  vendor  and  purchaser,  the  purchaser  of  a  lease  Kotioe  of 
has  notice  of  its  covenants,  but  only  where  he  has  had  an  ^^ease. 
opportunity  of  inspecting  it.    Beeve  v.  Berridge,  20  Q.  B.  Div. 
523 ;  In  re  White  &  Smith's  Contract,  (1896)  1  Ch.  637. 

So,  the  purchaser  of  an  underlease  has  notice  of  the  covenants 
of  the  original  lease,  but  only  where  he  has  an  opportunity  of 
ascertaining  its  provisions.    Cosser  v.  Cdttinge,  3  My.  &  E. 
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283 ;  Smith  t.  Capron,  7  Ha.  185, 189 ;  Hyde  v.  Warden,  3  Ex. 
DiT.  72,  80. 
Porehaserof  A  purchaser  of  land  in  a  register  coonty  is  not  bound  to 
giiter  ooontx.  inquire  about  deeds  and  documents,  memorials  of  which  haTe 
not  been  registered  and  of  which  he  lias  no  notice;  but  he  is 
bound  to  examine  the  deeds  and  documents,  memorials  of 
which  are  registered.  Boehard  t.  FvUon^  1  J.  &  Lat.  413, 
441 ;  Agra  Bank,  Limited  v.  Barry,  L.  R  7  R  L.  135;  KMe- 
weU  Y.  Watson,  26  Ch.  Div.  50L 

Notice  of  unregistered  claims  to  affect  a  r^;istered  incum- 
brancer must  be  actual  notice,  brought  home  to  him  or  his 
agents.  Constructive  notice  is  not  enough.  Hine  y.  Dodd,  2 
Atk.275;  Joaa/ndY.8iainlnidge,3Yes.  419;  WyaU y. BarvreU, 
19  Yes.  435;  Chadwiek  v.  Turner,  L.  R  1  Ch.  310,  319  ;  Lee 
V.  Cluttan,  45  L.  J.  Ch.  43;  46  L.  J.  Ch.  48 ;  In  re  HcICs 
EstaUy  31  L.  R.  Jr.  416. 

Thus,  a  purchaser  who  knew  that  the  title-deeds  were  not 
in  the  vendor's  possession,  and  who  made  no  inquiry  where 
thej  were,  was  not  postponed  to  a  prior  unregistered  incum- 
brancer. Lee  y.  Glutton,  supra.  This  case  appears  to  oyerrale 
Wormcdd  y.  MaiUa/nd,  35  L.  J.  Ch.  69,  so  far  as  contra. 
Yorkihire  The  Yorkshire  Registries  Act,  1884  (47  &  48  Vict  c.  54), 

Acf^^      provides  (sect.  14)  that  no  person  shall  lose  any  priority  given 
••  ^^'  by  the  Act  merely  in  consequence  of  his  haying  been  affected 

with  actual  or  constructiye  notice,  except  in  cases  of  actual 
fraud.    See  Battison  y.  Ht^son,  (1896)  2  Ch.  403. 
Foreign  fhip.      A  purchaser  of  a  foreign  ship  is  bound  to  make  some  inquiry 

into  the  title.    Hooper  y.  Qvmm,  L.  B.  2  Ch.  282. 
Commeroial         As  to  the  application  of  the  doctrine  of  constructiye  notice 
to  'commercial  transactions,  see  Mamhester  Trust  y.  Fumess, 
(1895)  2  Q.  B.  539,  545. 

A  reference  in  a  bill  of  lading  to  a  charterparty  does  not 

give  holders  of  the  bill  of  lading  constructiye  notice  of  all 

the  contents  of  the  charterparty.    Manchester  Trust  y.  Fumess, 

(1895)  2  Q.  B.  539. 

Kegotiable  A  pledgee  of  negotiable  instruments  is  not  affected  with 

inrtrumenf.    ^^^^  ^^  ^^  infirmity  in  his  pledgor's  title  by  want  of  ordinary 

caution,  or  by  the  fact  that  he  once  had  notice,  if  it  is  not 
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present  to  his  mind  at  the  time  of  the  pledge.  Foster  v. 
Pearson^  1  C.  M.  &  R.  849,  855 ;  Bank  of  Bengal  v.  Fagan,  7 
Moo.  P.  0.  61, 72 ;  Baphael  v.  Bank  of  England,  17  C.  B.  161 ; 
London  Joint  Stock  Bamh  v.  Simmons,  (1892)  A.  C.  201; 
Venahles  v.  Baring  Brothers  &  Co.,  (1892)  3  Ch.  527 ;  Thomson 
Y.  Clydesdale  Bank,  (1893)  A.  C.  282;  Collis  v.  Hibernian 
Bank,  31  L.  R.  Jr.  261. 
A  purchaser  or  mortgagee,  who  designedly  abstains  from  Intentional 

.  il  .1.  .•«»ji«i   abatention 

inquiry  for  the  purpose  of  ayoiding  notice,  is  anected  with  from  inquiry. 
constructive  notice  of  whatever  he  would  have  ascertained 
if  he  had  inquired*     Whifbread  v.  Jordan,  1  Y.  &  C.  303 ; 
Jones  V.  Smith,  1  Ha.  43. 

On  the  same  principle,  a  pledgee  of  negotiable  instruments 
is  affiscted  with  notice  if  he  wilfully  shuts  his  eyes  to  suspicious 
circumstances.  In  re  OomershdU,  1  Ch.  D.  137 ;  S.  C.  Jones 
V.  Gordon,  2  App.  Cas.  616 ;  Earl  of  Sheffield  v.  London  Joint 
Stock  Bank,  13  App.  Cap.  333,  as  explained  in  London  Joint 
Stock  Bank  v.  Simm^ms,  (1892)  A.  0.  201 ;  Mulville  v.  Mumter 
&  Leimt&r  Bank,  27  L.  R.  Ir.  379. 

It  has  been  held  that  an  equitable  mortgagee  of  shares  in  Frawe  v 
a  limited  company  by  deposit  of  the  certificates  with  a  transfer 
signed  by  the  registered  owner,  but  having  the  date,  the 
consideration,  and  the  name  of  the  transferee  in  blank,  has 
notice  of  any  infirmity  in  his  mortgagor's  title,  and  cannot, 
by  filling  up  the  blanks,  acquire  a  better  title  than  his  mort- 
gagor.   Fram^e  v.  Clark,  26  Ch.  Div.  257. 

In  this  case  Lord  Selborne  pointed  out  that  there  was  no 
evidence  of  mercantile  usage  to  the  effect  that  the  holders 
of  certificates  of  shares  with  blank  transfers  were  treated  as 
having  the  right  to  transfer  the  shares  as  if  they  were  the 
owners  (p.  264).  It  would  appear,  from  the  decisions  in  Hiyne 
V.  Boyle  (27  L.  R.  Ir.  137)  and  Waterhouse  v.  Bamk  of  Irehmd 
(29  L.  R.  Ir.  384),  and  the  observations  in  Colonial  Bank  v. 
Cady  (15  App.  Cas.  267),  that  such  usage  was  now  admitted, 
and  that  the  decision  in  France  v.  Clark  cannot  be  regarded 
as  law.  See,  however.  Fox  v.  Martin,  (1895)  W.  N.  36 ;  64 
L.  J.  Ch.  473. 

Where  the  external  form  of  a  deed  is  such  as  would  naturally  ^^f®"^?"^  ^*^"* 

^  of  dtdd. 
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excite  Biupicion^  a  purehnBer  is  affected  with  notice  of  the 
circmnstances  under  which  it  was  ezecated.  Kennedy  t. 
Green,  3  IL  &  K  699;  see  Qreendade  t.  Bare,  20  R  284. 
Non-inqmTj  A  legal  mortgagee  who  either  makes  no  inquiry  for  the 
title-deeds,  or  who,  on  being  informed  that  they  are  in  the 
possession  of  a  stranger,  makes  no  inquiry  as  to  the  cireom- 
stances  under  which  he  holds  them,  takes  sabject  to  any 
equitable  interest  which  the  person  in  possession  of  the  deeds 
may  have.  Eiem  y.  MQl,  13  Yes.  114;  Bryden  v.  Frott,  3 
My.  k  Cr.  670 ;  W(yrthington  v.  Mtyrgan,  16  Sim.  547;  Peto  t. 
Hammond,  30  B.  495 ;  Maxfidd  y.  Bwrtm,  17  Eq.  15. 

But  absence  of  inquiry  for  the  title-deeds  does  not  postpone 

him  to  an  equitable  title  created  by  the  fraud  of  his  mort- 

gagor,  and  not  accompanied  by  possession  of  the  title-deeds. 

EifUns  y.  Amery,  2  Giff.  292 ;  6  Jnr.  N.  S.  1047. 

Beoeipt  of  He  is  not  postponed  if  he  receiyes  part  of  the  deeds  in  the 

part  0  deedf.  ^^^^^^j^Iq  belief  that  he  is  receiying  alL    Baidiffe  y.  Bamardj 

6  Ch.  652. 
Baafonftble  He  is  not  postponed  if  he  makes  inquiry  for  the  deeds,  and 
naa-deli?ery.  receiyes  a  reasonable  excuse  for  their  non-deliyery.  Plumb  y. 
FluiU,  2  Anst.  432 ;  E&wiU  y.  Loosemore,  9  Ha.  449 ;  Egpin 
y.  Pemhertm,  4  Drew.  333 ;  3  De  G.  &  Jo.  547 ;  Brawn  v. 
Stedman,  44  W.  E.  458. 

A  legal  mortgagee  of  a  moiety  of  land  held  in  common, 
who  neglected  to  get  possession  of  the  deeds  in  reliance  upon 
the  assertion  of  the  mortgagor,  who  was  his  solicitor,  that 
they  were  in  possession  of  the  other  tenant  in  common,  was 
postponed  to  a  prior  equitable  mortgagee.  Turton  y.  Meacham, 
17  W.  E.  429. 

Where  the  bolder  of  a  policy  of  assurance  on  his  own  life 
deposited  it  with  A.  to  secure  a  loan,  and  afterwards  executed 
a  charge  on  the  policy  in  fayour  of  B.,  in  which  be  alleged 
that  he  had  deposited  it  with  B.,  but  he  did  not  in  fact  deposit 
it,  although  frequently  asked  to  do  so,  it  was  held  that  B. 
had  constructiye  notice  of  the  deposit  with  A.,  and  must  be 
postponed  to  him.  Spencer  y.  Clarice,  9  Ch.  D.  137. 
Notice  that         Where  a  person  has  actual  notice  that  the  property  in  dis- 

property  10  •     .     «  x     xr      ^ 

charged.         pute  is  in  fSsict  charged,  incumbered,  or  in  some  way  afTected 
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he  is  deemed  to  haye  notice  of  all  facts  and  instraments  to  a 
knowledge  of  which  he  would  have  been  led  by  an  inquiry 
after  the  charge,  incumbrance,  or  other  circumstance  affecting 
the  property  of  which  he  has  actual  notice.  Jones  v.  Smith,  1 
Ha.  43,  55 ;  Penny  v.  Watts,  1  Mac.  &  G.  150. 

Notice  that  the  legal  estate  is  in  a  third  person  is  notice  of 
the  trusts  upon  which  it  is  held.     Anon.,  2  Freem.  137,  pi.  171. 

Notice  of  a  trust  affecting  the  property  is  notice  of  all 
interests  under  the  trust.    Malpaa  v.  Ackland,  3  Buss.  273. 

Notice  of  a  deed  which  necessarily  affects  the  property  Notice  of 
mortgaged    is    notice    of    its    contents,   though    the    naort- ^^y^^J^jj^^ 
gagee  bond  fde  believes  the  statement  of  the  mortgagor  that  property, 
the  deed  does  not  affect  it.    Jones  v.  Smith,  1  Ha.  43,  66 ; 
Patmcm  v.  Earland,  17  Ch.  D.  353. 

Notice  that  one  instrument  affects  an  estate  is  constructive 
notice  of  all  other  instruments  to  which  an  examination  of  the 
first  would  have  led.  Bisco  v.  Earl  of  Banbwry,  1  Ca.  in  Ch. 
287 ;  Coppin  v.  Femyhough,  2  B.  C.  C.  291 ;  Davies  v.  Thomas, 
2  Y.  &  C.  Ex.  234. 

Notice  of  a  post-nuptial  settlement  has  been  held  to  affect 
a  purchaser  with  notice  that  the  settlement  was  supported 
by  an  ante-nuptial  agreement  Ferrars  v.  Cherry,  2  Vern. 
383. 

Notice  that  the  draft  of  a  deed  has  been  prepared  is  not 
constructive  notice  that  the  deed  has  been  executed.  Cothay 
V.  Sydenham,  2  B.  C.  C.  391 ;  see  WiUiams  v.  Williams,  17 
Ch.  D.  437. 

Notice  of  a  contract  to  make  an  assignment  on  request  is 
not  notice  that  the  request  has  been  made.  Shaic  v.  Foster, 
L.  K.  5  H.  L.  321,  354. 

Where  a  mortgagee  has  notice  of  an  instrument  which  may,  Notice  of 
but  does  not  necessarily,  affect  the  mortgaged  property,  e.g.  a  ^hiohmay  or 
settlement  made  by  the  mortgagor  on  his  marriage,  and  he  is  may  not  affect 
informed  that  it  does  not  affect  the  mortgaged  property,  he  is 
not,  if  he  bond  fde  believes  the  statement  to  be  true,  affected 
with  notice  of  the  contents  of  the  instrument.    Jones  v.  Smith, 
1  Ha.  43;  1  Ph.  244;  West  v.  Beid,  2  fla.  249,  257;  Dawson 
V.  Prince,  2  De  G.  &  Jo.  41,  50 ;  Lloyd! s  Banking  Co.  v.  Jones, 
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Notice  that 
stranger  is 
in  possession 
of  property. 


29  Ch.  D.  221,  230;  English  &  Scottish  Investment  Co.  v. 
Brmdon,  (1892)  2  Q.  B,  1,  700. 

If  the  mortgagee  had  notice  of  the  instrument  and  made 
no  inquiries,  he  would  perhaps  be  affected  with  notice  on  the 
ground  that  he  wilfully  shut  his  eyes.  See  per  Kay,  L.J.,  in 
English  &  Scottish  Investment  Co.  v.  Bnmton,  (1892)  2  Q.  B. 
700,  717. 

A  mortgagee  of  a  debt  due  to  a  limited  company  who 
has  notice  that  the  company  have  issued  debentures,  but 
is  informed  by  their  managing  director  that  the  debentures 
do  not  affect  the  property  mortgaged  is,  not  deemed  to  have 
notice  that  they  do  in  fact  affect  it.  English  &  Scottish  Invest- 
mmt  Co.  T.  Bnmton,  (1892)  2  Q.  B.  1,  700. 

Notice  that  a  person  has  or  claims  an  interest  in  property 
is  notice  of  the  extent  of  that  interest,  although  the  interest 
is  incorrectly  described.  Taylor  v.  Baker,  5  Pri.  306;  Gibson 
Y.  Ingo,  6  Ha.  112,  124;  Montefiore  y.  Browne,  7  H.  L.  C.  24L 

Thus,  notice  that  A.  had  a  judgment  or  warrant  of  attorney 
affecting  the  property  was  held  to  give  notice  that  A.  in  fact 
had  a  mortgage  on  the  property.     Taylor  v.  Baker,  5  Pri.  306. 

Notice  that  there  are  charges  affecting  the  property  is 
notice  of  all  charges  which  may  affect  it,  although  the 
purchaser  bond  fide  believes  that  two,  of  which  he  is  cognizant, 
are  the  only  ones  affecting  it.    Jones  v.  Williams,  24  B.  47. 

Notice  that  A.  had  a  judgment  on  estates  in  Ireland  was 
held  notice  that  A.  had  a  bond  with  warrant  of  attorney  to 
confess  judgment,  which  had  not  been  entered  up.  Montefiore 
V.  Brotvne,  7  H.  L.  C.  241. 

Notice  of  an  agreement  to  execute  a  mortgage  is  notice 
that  the  mortgage  may  contain  a  power  of  sale.  Leigh  v. 
Lloyd,  2  D.  J.  &  S.  330. 

Notice  that  a  person  other  than  the  mortgagor  is  in  occupa- 
tion or  receipt  of  the  rents  and  profits  of  the  land  is  notice  of 
all  rights,  legal  or  equitable,  which  such  person  may  have  in 
the  land.  Taylor  v.  Sttbbert,  2  Ves.  J.  437 ;  Daniels  v.  Davi- 
son, 16  Ves.  249  ;  17  Ves.  433  ;  Allen  v.  Anthony,  1  Mer.  282 ; 
Bailey  v.  Bichardson,  9  Ha.  734 ;  Bamhart  v.  Oreenshidds,  9 
Moo.  P.  C.  18,  32 ;   Holmes  v.  Powell,  8  D.  M.  &  G.  572 ; 
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Knight  v.  Bowyer,  2  De  6.  &  Jo.  421,  449  ;  Oavcmder  v.  Btdteelf 
9  Ch.  79.    See  Hughes  v.  Seanar,  18  W.  R.  108, 1122. 

This  doctrine  does  not  apply  as  between  yendor  and  pur- 
chaser.    CabaUero  y.  HerUy,  9  Ch.  447. 

Notice  that  a  stranger  has  been  in  the  occupation  of  land  is 
not  notice  of  an  interest  which  he  may  have  in  the  land.  Miles 
Y.  La/ngleyf  1  R  &  M.  39. 

Notice  that  a  tenant  is  in  possession  does  not,  if  the  tenant 
is  a  sub-lessee,  affect  a  purchaser  with  notice  of  the  coyenants 
of  the  original  lease.    Ha/nhurg  v.  Litohfieldf  2  My.  &  K  629 

Notice  that  a  window  oyerlooks  land  is  not  notice  of  an  Notice  of 
agreement  between  the  owner  of  the  land  and  the  owner  of  ^SS^nt 
the  window,  giying  the  latter  a  right  to  the  access  of  air  and 
light  to  the  window.  AUen  y.  Seekham,  11  Ch.  Diy.  790,  where 
Herveg  y.  Smith,  1  K.  &  J.  389 ;  22  B.  299 ;  Morland  y.  Oooh, 
6  Eq.  252 ;  Davies  v.  Sear,  7  Eq.  427 ;  Miles  v.  Tdbin,  16  W. 
B.  465,  are  considered. 

The  Middlesex  and  Yorkshire  Registry  Acts  do  not  create  Begistry  Aoto 
constructive  notice  of  instruments  registered  therein.     Wright-  ©S^StowtivJ^ 
son  V.  Hudson,  2  Eq.  Abr.  609 ;  Moreoock  y.  Bickim,  Amb.  678 ;  ^^^^ 
BusMl  Y.  BusheU,  1  Sch.  &  L.  90, 101 ;  OaCbraith  v.  Oooper,  8 
H.  L.  C.  315,  330 ;  Wormdld  v.  Maith/nd,  35  L.  J.  Ch.  69 ;  In 
re  BfisseU  Bond  Purchase-moneys,  12  Eq.  78 ;  In  re  O^Byme^s 
Estate,  15  L.  R.  Ir.  189,  373. 

Sect.  15  of  the  Torkshire  Registries  Act,  1884  (47  &  48 
Vict.  c.  54),  was  repealed  by  sect  5  of  the  Torkshire  Registries 
Amendment  Act,  1885  (48  &  49  Vict.  c.  26). 


Imputed  Notice. 

Notice  affecting  a  solicitor  or  other  agent  employed  by  the  Notioe  to 
mortgagee  in  the  mortgage  transaction  has  always  been  treated  e§ent  *  ^ 
as  notice  affecting  the  mortgagee.    Brotherton  y.  Hatt,  2  Vem. 
574 ;  Sheldon  v.  Cox,  Amb.  624 ;  2  Ed.  224 ;  Marjoribanks  y. 
Hovenden,  Dru.  t.  Sugd.  11. 

As  to  the  principle  upon  which  this  doctrine  is  based,  see 
Esptn  Y.  Pemherton,  3  De  6.  &  Jo.  547 ;  Bowrsot  v.  Savage,  L. 
E.  2  Eq.  134, 142, 
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%t4i0»  of  Not iee  to  the  ag^it  of  a  matter  vbich  it  «as  not  his  dntr 

to  commnnieaie  to  the  prineipal,  tLe.  of  a  matter  not  material 
to  the  tnnaaction  in  hand,  does  not  affact  the  prinripal. 
Eooper  y.  Cooke,  25  L.  X  Ch.  467 ;  WylBe  t.  PoOm,  3  D.  J.  A^ 
a  596;  iee  Thame  r.  Heard,  (1895)  A.  C.  495,  SOL 

A  flolieitor  or  agent  employed  In  an  laolated  pcwtion  of  the 
y^,>fffff^y  mortgage  traiuaction  ia  not  necessarily  agent  of  the  mort- 
gagee so  as  to  affect  him  with  notice.     WiflUe  y.  PoZZea,  3  D. 
J.  &  a  596;  KetOewdl  r.  Watson,  21  Ch.  D.  685,  707. 

Where  the  mortgagee's  solicitor  employs  another  solicitor 
to  perform  a  ministerial  act,  notice  to  that  other  solicitor  ia 
not  notice  to  the  client    Foxon  t.  Oa$coigne,  9  Ch.  657  n. 

Where  the  mortgagor  is  himself  a  solicitor  and  prepares  the 
mortgage-deed,  the  mortgagee  employing  no  other  solicitor, 
the  mortgagor  is  not  necessarily  agent  of  the  mortgagee^ 
E$j>in  T.  PemberUm,  3  De  6.  &  Jo.  547,  dissenting  from  the 
dictum  in  Hewitt  t.  Loosemorey  9  Ha.  449,  455. 

The  knowledge  of  the  solicitor  to  affect  the  mortgagee  mnst 
be  acquired  in  his  character  as  solicitor  for  the  mortgagee. 
Where  both  mortgagor  and  mortgagee  employ  the  same 
Milme^toUoitor.  solicitor,  the  knowledge  of  the  mortgagor  cannot  be  imputed 
to  the  mortgagee.    In  re  Coimns,  31  Gh.  D.  677. 

Where  two  companies  have  a  common  officer,  knowledge 
acquired  by  him  as  officer  of  one  company  is  not  imputed  to 
the  other  company,  unless  he  had  some  duty  imposed  on  him 
to  communicate  that  knowledge  to  the  other  company,  and 
had  some  duty  imposed  on  bim  by  the  second  company  to 
receive  notice  thereof.  Oale  y.  Letuis,  9  Q.  B.  730;  In  re 
Marseilles  Extension  By,  Co.f  7  Ch.  161 ;  In  re  Hampshire  Land 
Co.,  (1896)  2  Ch.  743. 

The  effect  of  the  Conveyancing  Act,  1882,  is  to  abrogate 
the  dootrine  that  knowledge  acquired  by  a  solicitor  in  one 
transaction  might  affect  the  principal  in  another  transaction 
with  notice.  In  re  Cousins,  31  Ch.  D.  671.  The  old  cases 
are  collected  in  Fuller  v.  Befiiett,  2  Ha.  394. 

The  knowledge  of  the  agent  is  not  imputed  to  the  principal 
where  the  agent  commits,  or  is  party  to,  a  fraud  requiring  the 
suppression  of  the  prior  interest,  with  notice  of  which  it  is 
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sought  to  affect  the  principal.  Kennedy  y.  Oreen,  3  M.  &  E. 
699,  720 ;  Thom^mn  v.  CartwrigU,  33  B.  178 ;  Shwrpe  v.  Foy, 
4  Ch.  35 ;  Sankey  v.  Alexander^  L  K.  9  Eq.  259 ;  WaUy  v. 
Gray,  20  Eq.  238 ;  Cave  t.  CaA)e,  15  Ch.  D.  639 ;  KettleweU  v.  ^ 
Watson,  21  Ch.  D.  685,  707,  714 ;  Bouts  v.  Stenning,  8  T.  L. 
K.  600 ;  Bee  Boursot  v.  Savage,  L.  R  2  Eq.  134, 142. 

These  cases  may  either  be  based  on  the  principle  that 
evidence  of  the  fraud  rebuts  the  presumption  of  law  that  the 
agent  will  communicate  all  material  facts  to  his  principal,  or 
that  the  commission  of  the  fraud  is  beyond  the  scope  of  the 
agent's  authority.  Espin  v.  Pemberton,  3  De  G.  &  Jo.  547,  55 ; 
Cave  V.  Cave,  15  Ch.  D.  639. 

The  doctrine  of  Kermedy  y.  Chreen  does  not  apply  where  the 
only  ground  for  charging  the  agent  with  fraud  would  be  the 
concealment  of  the  fact  upon  which  the  question  of  notice 
depends.  Hewitt  v.  Loosemore,  8  Ha.  449,  455 ;  Atterbury  y. 
Wailis,  8  D.  M.  &  G.  454 ;  BoUand  y.  Hart,  6  Ch.  678. 

The  fftct  that  it  was  against  the  agent's  interest  to  com- 
municate a  fact  to  his  principal  raises  no  presumption  that  he 
fftiled  to  communicate  it    Bradley  y.  Bdehes,  9  Ch.  D.  189. 
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CHAPTEB   L. 

us  PEHDENS. 

Doetrine        "  It  18  scarcely  correct  to  speak  of  lit  pendent  as  affectine  a 
'  purchaser  through  the  doctrine  of  notice,  though  undoubtedly 

the  language  of  the  Courts  often  so  describes  its  operation. 
It  affects  him,  not  because  it  amounts  to  notice,  but  because 
the  law  does  not  allow  litigant  parties  to  give  to  others, 
pending  the  litigation,  rights  to  the  property  in  dispute,  so 
as  to  prejudice  the  opposite  party.  Where  a  litigation  is 
pending  between  a  plaintiff  and  a  defendant  as  to  the  right 
to  a  particular  estate,  the  necessities  of  mankind  require  that 
the  decision  of  the  Court  in  the  suit  shall  be  binding,  not  only 
on  the  litigant  parties,  but  also  on  those  who  derive  title 
under  them  by  alienations  made  pending  the  suit,  whether 
such  alienees  had  or  bad  not  notice  of  the  pending  proceed- 
ings.'* Per  Cranworth,  C,  in  Bellamy  v.  Saiine,  1  De  6.  & 
Jo.  566.  578.  See  Biehop  of  WineheOer  v.  Paine,  11  Yes.  194 ; 
Metcalfe  y.  Pvlvertofiy  2  V.  &  B.  200. 

The  doctrine  of  lis  pendens  does  not  apply  to  personal 
property  other  than  chattel  interests  in  land.  Wigram  y. 
BucUey,  (1894)  3  CL  483. 
Begi«tration  ^^^  Judgments  Act,  1839  (2  &  3  Vict.  c.  11),  provides 
of  letpendetif.  (gect.  7)  that  no  lis  pendens  shall  bind  a  purchaser  or  mort- 
gagee without  express  notice  thereof  unless  registered  and 
re-registered  as  therein  provided. 

The  provisions  in  the  Conveyancing  Act,  1882  (sect.  2), 

as  to  searches  apply  to  entries  made  under  the  above  section. 

Power  of  The  Act  30  &  31  Vict.  c.  47,  enacts  (sect.  2)  that  the  Court 

^^***         before  whom  the  property  sought  to  be  bound  is  in  litigation 

registration,     may,  upon  the  determination  of  the  lis  pendens,  or  during  the 
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pendency  thereof,  where  the  Court  shall  be  satisfied  that  the 
litigation  is  not  prosecuted  lond  fide,  make  an  order,  if  it  shall 
see  fit,  for  the  vacating  of  the  registration  without  the  consent 
of  the  party  who  registered  it. 

The  effect  of   the  doctrine  is,  that  the  defendant  cannot  Alienation 
by  aliensktion  pendente  lite  affect  the  ipghts  of  the  plaintiff  to  by  defendant, 
the  property  in  dispute.    Otdpepper  iy  Aatan,  2  CL  Cas.  115, 
221 ;  Sorrea  v.  CarperUery  2  P.  W.  482  \pi8hop  of  Winchester 
V.  Paine,  11'  Ves.  194 ;  Gashell  v.  Durdin,  2  Ba.  &  Be.  167 ; 
Bellamy  v.  Sahine,  1  De  G.  &  Jo.  566. 

On  the  other  hand,  the  plaintiff  cannot  alienate  to  the  by  plaintiff, 
prejudice  of  the  defendant  where,  from  the  nature  of  the  suit, 
the  defendant  may  in  the  result  have  a  right  against  the 
plaintiff.    Bellamy  v.  Sdbiney  1  De  G.  &  Jo.  566. 

Thus,  on  a  bill  by  a  devisee  to  establish  a  will  against  an 
heir,  alienees  of  the  devisee  pendente  lite  are  bound  by  a  decree 
declaring  the  devise  void.     Garth  v.  Ward,  2  Atk.  174. 

An  assignee  of  the  equity  of  redemption  during  a  suit 
for  redemption  by  the  mortgagor  is  bound  by  a  decree  dis- 
missing the  suit.     Oarth  v.  Ward,  2  Atk.  174. 

Where  the  rights  of  the  plaintiff  may  require  that  there  by  one  defen- 

dantasagainst 

should  be  an  adjudication  between  co-defendants,  one  defendant  another, 
cannot  alienate  to  the  prejudice  of  the  other.    Bellamy  v. 
Salnne,  1  De  G.  &  Jo.  566  ;  Tyler  v.  Thomas,  25  B.  47. 

In  a  creditor's  suit  for  administration  in  which  the  testator's 
debts  became  payable  out  of  two  estates,  one  of  which  had  been 
devised  to  the  defendant  A.  and  the  other  to  the  defendant  B., 
the  debts  were  ordered  to  be  paid  out  of  A.'s  estate,  without 
prejudice  to  his  right  of  contribution  against  B.'s  estate.  It 
was  held  that  a  mortgagee  from  B.  pendente  lite  took  subject 
to  A.*s  claim  for  contribution.     Tyler  v.  Thomas,  25  B.  47. 

The  title  of  the  alienee  of  a  defendant  is  not  affected  (except 
where  he  has  express  notice  of  the  suit)  by  virtue  of  a  claim 
which  does  not  interfere  with  the  title  of  the  plaintiff,  although 
such  claim  appears  in,  or  is  reasonably  deducible  from,  the 
suit.    Bellamy  v.  Sdhme,  1  De  G.  &  Jo.  566. 

Lis  pendens  always  implies  a  claim  of  right  or  a  claim  to  What  Uus 
charge  some  specific  property.    A  lis  pendens  does  not  bind 

2h 
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land  unless  the  land  or  the  profits  of  the  land  are  directly  in 
demand.     Grofts  v.  Oldfidd,  3  Sw.  278  n. ;  Wordey  v.  Earl  of 
Sca/rhoroughy  3  Atk.  392 ;  In  re  Bamed^s  Banking  Co.,  L.  B. 
2  Ch.  171, 178. 
Admmisija-        Where  debts  are  charged  upon  a  testator's  real  estate  bv  his 

tion  rait  by         ,  o         j: 

creditor.  will,  or  as  judgment  debts  under  the  old  law^  a  suit  by  a  creditor 
to  administer  the  real  and  personal  estate  is  a  lis  pendens, 
giving  the  plaintiff  priority  over  a  purchaser  or  mortgagee 
from  any  defendant  entitled  to  real  estate  under  the  will. 
Culpepper  v.  Aston,  2  Ch.  Cas.  115,  221 ;  Walker  v.  Snudwood, 
Amb.  676  ;  Moore  v.  MeNamaray  2  Ba.  &  Be.  186 ;  Siggins  y. 
Shaw,  2  D.  &  War.  356  ;  Jennings  v.  Bond,  2  J.  &  Lat.  720, 
744 ;  Drew  v.  Earl  o/Norbury,  3  J.  &  Lat.  267,  282. 

But  where  the  real  estate  is  not  charged  with  debts,  a 
creditor's  action  for  administration  is  not  a  lis  pendens  which 
will  bind  a  purchaser  or  mortgagee  from  a  defendant  devisee, 
unless  the  plaintiff  has  sufficiently  indicated  an  intention  to 
make  the  specifically  devised  real  estate  liable.  Price  v.  PHeey 
35  Ch.  D.  297. 

In  both  cases,  a  purchaser  or  mortgagee  is  protected  where 
the  defendant  is  in  such  a  position  that  the  purchaser  or  mort- 
gagee has  a  right  to  suppose  that  he  is  selling  or  mortgaging 
in  order  to  pay  the  testator's  debts.  Walker  v.  Flamstead,  2 
Keny.  pt.  2,  p.  57 ;  Price  v.  Price,  35  Ch.  D.  297. 
DetenniDBtion  A  lis  pendens  is  determined  by  the  final  decree  or  by  such 
^^  '  earlier  order  as  finally  determines  the  rights  of  the  parties  to 
the  suit.  Worsley  v.  Earl  of  Scarborough,  3  Atk.  392 ;  Kinsman 
v.  Kinsman,  1  R.  &  M.  617. 

A  decree  for  an  account  in  a  creditor's  suit  does  not 
determine  a  lis  pendens,  Worsley  v.  Earl  of  Scarborough,  3 
Atk.  392 ;  Biggins  v.  Shaw,  2  D.  &  War.  356. 
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CHAPTER  LI. 

PRIORITY  OP  MARITIME  SECURITIES. 

The  costs  of  rendering  a  fund  available  are  payable  in 
priority  to  all  other  claims.  Immaeoldta  Caneezione,  9  P.  D. 
37. 

A.  Priority  of  Maritime  Liens  inter  se. 

1.  Maritime  liens  rank  for  priority  inversely  to  the  date  at  i.  Maritime 
which  they  attach  on  the  res.  in^rseiy^o 

2.  This  rule  is  subject  to  certain  exceptions.  ^**®' 

A  lien  for  salvage  has  priority  over  a  lien  for  wages  earned  2.  Exceptions, 
after  the  salvage  operations  take  place.     Chistaf,  Lush,  506  ; 
31  L.  J.  P.  207. 

The  seamen's  lien  for  wages  ranks  before  the  master's  lien 
for  wages.    Salaeia,  Lush.  545. 

When  a  foreign  ship  is  seized  in  the  Admiralty  Court  for 
collision,  the  lien  for  damages  ranks  before  the  seamen's  lien 
for  wages.  Linda  Flor,  Swa.  309 ;  6  W.  E.  197 ;  Duna,  5  L. 
T.  N.  S.  217 ;  1  Mar.  L.  C.  0.  S.  159 ;  Benares,  7  N.  of  C.  Sup.  1 ; 
Elin,  8  P.  D.  39, 129. 

3.  Persons  who  pay  claims  which  would  give  rise  to  a  mari-  3.  Transferees 
time  lien  have  the  same  priorities  as  the  claimants  whom  they  uen. 

have  paid,     William  F.  Safford,  Lush,  69 ;  St.  Latvrencey  5.  P. 
D.  350. 

This  rule  does  not  extend  to  persons  paying  seamen's  wages 
after  the  arrest  of  the  ship,  unless  they  pay  with  the  permission 
of  the  Court.  William  F.  Safford,  supra  ;  Cornelia  Henrietta, 
L.  E.  1  A.  &  E.  51 ;  Fair  Haven,  L.  E.  1  A.  &  E.  67 ;  Lyons, 
6  Aspinall's  M.  C.  199. 
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PBIOBITY  OF  MARITIME  SBCCRITIES. 

4.  Claims  which  ari^  merely  on  the  institntioii  of  the  suit, 
e.g,  a  claim  for  necessaries,  are  parable  /Miri  postv  ont  of  the 
procee^ls  of  sale  of  the  ship.  No  priority  is  giren  to  soch  a 
claim  by  priority  either  of  writ  or  of  judgment,  at  least  where 
the  judgment  is  conditional.    Africano^  (1891)  P.  141. 


B.     Pbiobitt  op  BoTTOiCBT  Bonds  diteb  se. 

Bottomry  bonds  rank  for  priority  inverseiy  to  their  date. 

Cargo  ex  Qalam,  Br.  &  Lush.  167 ;  33  L.  J.  P.  97. 

Bighitaf  As  between  the  ship-owner  and  the  owner  of  cargo,  ship 

ovnenuid  '^  and  freight  must  be  exhausted  in  payment  of  a  bottomry  bond 

cargo  owner.    Y^f^^^  ^argo  is  resorted  to.     Canttaneia,  2  W.  Bob.  405 ;   10 

Jur.  845 ;  Prince  Regent,  2  K  of  C.  272 ;  PriscOla,  Lush.  1. 

Where  cargo  is  resorted  to,  the  cargo-owner  has  a  remedy 
over  against  the  ship-owner.  Duncan  y.  Benson,  1  Ex.  537 ; 
3  Ex.  644 ;  Energie,  L  B.  9.  Eq.  58. 

Where  a  bond  was  given  on  ship  and  freight,  and  a  later 
one  on  ship,  freight,  and  cargo,  the  later  bond  was  paid  out 
of  ship  and  freight,  although  the  result  was  to  leave  the  earlier 
unpaid.  PrMciUa,  Lush.  1 ;  but  see  Edward  Oliver,  L.  R  1  A. 
&  E.  379,  382. 


C.  Pbiobitibs  as  between  Mabitime  and  otheb  Claims. 

1.  Mortgage  1.  A  mortgagee  takes  subject  to  all  bottomry  bonds  and 
bonds  and  maritime  liens  which  have  attached  on  the  ship  before  its 
*^®°'-  arrestment.    Boyal  Arch,  Sw.  269,  282. 

But  he  has  priority  over  all  claims  which  arise  only  on  the 
institution  of  the  suit.  Trovbadovr,  L.  B.  1  A.  &  E.  302 ; 
&w,  L.B.  1A.&E.353;  rM^o^ferw,L.B.  3  A.&E.345;  4P. 
C.  161. 

The  master's  lien  for  wages  is  postponed  to  so  much  of  the 
mortgage  debt  as  the  master  has  personally  guaranteed. 
Bangm-  Castle,  74  L.  T.  768. 

2.  Llona  prior      2.    Maritime   liens  have   priority  over  a  bottomry  or  re- 

spondentia bond,  although    they  attach  on  the  ship  before 
the  date  of  the  bond.    Madonna  SIdra,  1  Dods.  40  ;  WUHam 
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F.  Safford,  Lush.  69 ;  Union,  Lush.  128 ;  30  L.  J.  P.  17 ;  3 
L.  T.  280 ;  Cargo  ex  Galam,  Br.  &  Lush.  1 67 ;  33  L.  J.  P.  97. 

This  rule  is  subject  to  a  limited  exception.     The  master's  Exception  in 
lien  for  wages  is  postponed  to  a  bottomry  bond  in  cases  where  master's  lien, 
the  master  has  by  the  terms  of  the  bond  bound  himself,  as 
well  as  ship  and  freight,  for  the  payment.     Jonathan  Goodhue, 
Swa.  355  ;  Salaeia,  Lush.  545. 

This  exception  does  not  extend  to  cases  where  the  bond- 
holder would  not  be  prejudiced  by  the  master  being  paid 
before  him,  i.e.  where  the  bond  extends  to  ship,  freight,  and 
cargo,  which  are  together  adequate  to  satisfy  both  claims. 
Eduoard  Oliver,  L.  R  1  A.  &  E.  379 ;  Darwig,  L.  E.  2  A.  &  E. 
260. 

It  is  immaterial  that  the  owners  of  cargo  have  not  given 
bail.    EugSnie,  L.  E.  4  A.  &  E.  123. 

3.  Maritime  liens  .which  have  attached  before  the  possession  8.  Maritime 

1         i-i'  1        T-i-11  ••.     and  common 

arises  under  which  a  common  law  lien  is  claimed  have  priority  law  liens, 
over  it.     Ovstaf,  Lush,  506 ;  Imma^oolata  Coneezione,  9  P.  D.  37. 

Thus,  aeamen's  wages  earned  before  the  shipwright's  lien 
arises  (including  their  viaticum  and  costs)  have  priority  over 
the  shipwright's  lien ;  but  wages  earned  subsequently  are 
postponed  to  it.    Cases  supra. 

Maritime  liens  have  priority  over  the  solicitor's  statutory  Solicitor's  lien 
lien  for  costs.    Livietta,  8  P.  D.  209.  ^'  °^' 

But  the  master's  lien  for  wages  has  been  postponed  where 
he  was  a  part  owner  and  had  instructed  the  solicitor  to  defend 
the  suit     Eeinrich,  8  P.  D.  209. 

A  lien  for  wages  has  priority  over  a  claim  for  light  and  dock  Light  and 

»  All*  ^rkTfc-rx-i  dock  duos. 

dues.    Andaltnay  12  P.  D.  1. 

Light  and  dock  dues  have  priority  over  a  bottomry  bond. 
St  Lawrence,  5  P.  D.  250. 
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CHAPTER  La 

DETEBMHAnOH  OF  THE  DfCUMBRAKCE. 

A.  Detebkinatioh  bt  Patviskt. 

A  8ECUBITY  is  discharged  by  payment  of  what  is  dae  to  its 
holder  on  the  security.  Payment  not  only  discharges  the 
debt  but  determines  the  rights  of  the  incombrancer  oyer  the 
incumbered  property. 

If  the  mortgagee  procures  payment  by  means  of  his  personal 
remedy,  he  cannot  enforce  his  mortgage  title;  and,  if  he 
obtains  payment  by  means  of  his  mortgage  title,  he  cannot 
afterwards  enforce  his  personal  remedy.     Taylor  y.  WaierSj  1 
My.  &  Cr.  267 ;  Loekhart  v.  Hardy,  9  B.  349. 
EflbctofpArt       But  if  the  mortgagee  obtains  only  part  payment  by  his 
payment.        personal  remedy,  he  may  go  on  with  his  foreclosure  suit,  and, 
giving  credit  in  account  for  what  he  has  recoveied,  he  may 
foreclose  for  non-payment  of  the  remainder.      Loekhart  v. 
Hardy,  9  B.  349 ;  Palmer  v.  Hendrie,  27  B.  349. 
Authority  to       The  employment  of  a  person  to  bring  a  notice  demanding 
I^^Q^Q^,        payment  of  the  mortgage  money  does  not  give  him  an  implied 
authority  to  receive  it.     Toms  v.  Wilson,  4  B  &  8.  442, 455  ; 
32  L.  J.  Q.  B.  33,  382. 

Authority  to  receive  interest  on  a  mortgage  does  not  imply 
an  authority  to  receive  the  principal.  Wilkinson  v.  Oandlishf 
5  Ex.  91 ;  Kent  v.  Thomas,  1  H.  &  N.  473. 
Conveyancing  The  Conveyancing  Act,  1881,  provides  in  effect  (sect.  61) 
Act, ».  61.  ^^^^  where,  in  a  mortgage  or  transfer,  the  sum  advanced  is 
expressed  to  be  advanced  by  more  persons  than  one  out  of 
money  belonging  to  them  ou  a  joint  account,  or  the  mortgage 
or  transfer  is  made  to  more  persons  than  one  jointly  and 
not  in  shares,  the  receipt  in  writing  of  the  survivors  or  last 
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survivor  of  them,  or  of  the  personal  representatives  of  the 
last  survivor^  shall  be  a  complete  discharge  for  all  money  or 
money's  worth  for  the  time  being  due,  notwithst€tnding  any 
notice  to  the  payer  of  a  severance  of  the  joint  account. 

This  section  only  applies  so  far  as  a  contrary  intention  is 
not  expressed,  and  only  applies  to  a  mortgage  or  transfer  made 
after  the  31st  of  December,  1881.  In  cases  not  within  the 
section,  where  an  equitable  charge  is  vested  in  two  persons 
as  joint  tenants,  payment  of  the  mortgage  money  to  one  does 
not  discharge  the  estate  in  equity  unless  that  one  had  a  special 
authority  from  the  other  to  receive  it  In  re  Oarew,  4  Ir.  Ch. 
112 ;  Mai8on  v.  Dennis,  4  D.  J.  &  S.  345. 

At  law,  payment  to  one  of  several  co-obligees  or  co-creditors 
has  always  been  a  defence  to  an  action  by  the  others.  WaUaee 
V.  KehaUy  7  M.  &  W.  264;  Steeds  v.  Steeds,  22  Q.  B.  D.  537. 

The  Act  7  Geo«  IL  c.  20  provides  (sect  1)  that  in  any  Payment  into 
action  on  a  bond  given  to  secure  the  mortgage  debt,  or  in  7  Qeo.  n.  ^ 
ejectment  to  recover  the  mortgaged  premises,  no  suit  then^^- 
depending  to  foreclose  or  redeem  the  mortgage,  payment  by  a 
defendant  pending  the  action  to  the  mortgagee  or,  in  case  of 
his  refusal,  into  Court  of  principal,  interest,  and  costs,  shall 
be  a  full  satisfaction  and  discbarge  of  the  mortgage. 

Payment  to  the  attorney  of  the  mortgagee  in  an  action 
brought  to  recover  the  mortgage  money  discharges  the  mort- 
gagor.   Bourtan  v.  WiUiams,  5  Ch.  655. 

The  Act  only  applies  to  cases  in  which  it  would  be  equitable  When  Act 
to  relieve  the  mortgagor  on  payment  of  principal,  interest,  and       °^  *^^  ^* 
costs  of  suit     It  does  not  apply,  therefore,  where  the  mort- 
gagee has  taken  possession  or  attempted  to  exercise  his  power 
of  sale.    Sutton  v.  Bailings,  3  Ex.  407 ;  Dawle  v.  NecUe,  10 
W.  R  627. 

Sect  3  excludes  the  operation  of  the  Act,  (1)  where  the  7  Geo.  IL 

•   •  o  20  8  S 

mortgagee  gives  notice  to  the  mortgagor's  solicitor  before  the  *  '  '  * 
money  is  brought  into  Court,  insisting  either  that  the  mort- 
gagor has  not  a  right  to  redeem  or  that  the  premises  are 
charged  with  other  principal  sums  than  the  mortgagor  admits ; 
or  (2)  where  the  right  of  redemption  is  controverted  as 
between  different  defendants. 
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These  sections  are  in  effect  feproduced  by  sects.  219,  220 
of  the  Common  Law  Procedure  Act,  1852  (15  &  16  Vict, 
c.  76). 
Notice.  As  to  what  notice  is  sn£Bcient,  see   Goodtitle  d,  Leon  y. 

Lonsdowny  3  Anst.  937;  Doe  d.  Harrison  v.  Lofieh,  6  D.  & 
L.  270. 
Transfer  after      The  Act  applies  where  the  mortgagee  has  transferred  his 
broueht  Security,  after  action  brought,  to  persons  who  would  be  entitled 

to  consolidate  as  against  the  mortgagor.    Matthews  t.  Antrdbus, 
49  L.  J.  Ch.  80. 
Lands  ClanseB     The  Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict  c 
^o«to'       18),  enables  (sects-  108  to  114)  the  promoters  of  an  under- 
lie* taking  within  the  Act  to  purchase  or  redeem  the  interest  of 
the  mortgagee  of  any  lands  which  may  be  required  for  the 
purpose  of  the  Act. 

As  to  the  mortgagee's  rights  where  the  undertakers  neglect 
to  proceed  under  these  sections,  see  Banken  t.  East  and  West 
India  Bocks  Co.,  12  Eq.  298  ;  Martin  v.  L.  C.  &  D.  JSy.  Co.,  L 
R.  1  Ch.  501. 
Conveyancing  Under  the  Conyeyancing  Act,  1881,  sect.  5,  the  Court  may, 
Act,  8. 5.  where  land  is  sold  subject  to  an  incumbrance,  on  the  applica- 
tion of  any  party  to  the  sale,  direct  or  allow  payment  into 
Court  of  i^n  amount  sufficient,  in  case  of  an  annual  sum 
charged  on  the  land,  or  of  a  capital  sum  charged  on  a  deter- 
minable interest  in  the  land,  to  keep  down  or  provide  for  the 
charge,  and,  in  any  other  case  of  capital  money  charged  on  the 
land,  to  meet  the  incumbrance  and  interest,  together  with  a 
further  sum  in  either  case  to  coyer  contingencies. 

Thereupon  the  Court  may  declare  the  land  to  be  freed  from 
the  incumbrance,  and  make  any  order  for  conyeyance  or 
vesting  order  proper  for  giving  effect  to  the  sale  [sect  5,  (2)]. 
Sect.  5,  (3),  enables  the  Court  to  deal  with  the  money  in 
Court.    See  Maford  Haven  Ry.  Co.  v.  MowaU,  28  Ch.  D.  402. 

The  section  probably  does  not  apply  to  a  rent-charge 
secured  on  land  by  statute.  In  re  O,  N,  By,  Co.  dk  Saunderson^ 
25  Ch.  D.  788. 
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B.    Determination  by  Accord  and  Satisfaction. 

At  law,  a  specialty  debt  cannot  be  discharged  except  by  Disdiarge  of 
payment  or  by  contract  under  seal,  but  it  may  in  equity.  JJuw. 
Webb  V.  Heujttt,  3  K  &  J.  438 ;  Steeds  v.  Steeds,  22  Q.  B.  D. 
537. 

Payment  of  a  smaller  sum  on  or  after  the  day  cannot  be  Payment  of 
satisfaction  of  a  larger  sum.    PinneVs  Case,  5  Bep.  117a ;  Fitch  on  day. 
V.  Sutton,  5  East,  230 ;  Foakes  t.  Beer,  11  Q.  B.  Div.  221 ;  9 
App.  Gas.  605. 

The  rule  does  not  apply  where  the  demand  is  unliquidated. 
Adams  v.  TapUng,  4  Mod.  88 ;  Cooper  v.  Parker,  15  C.  B.  822. 

The  rule  is  subject  to  the  following  exceptions : — 

1.  Where  the  matter  given  and  accepted  in  satisfaction  of  Poesibiiity  of 

.  benefit  to 

a  debt  certain  may  by  any  possibility  be  more  beneficial  to  the  oreditor. 
creditor  than  his  debt,  it  is  accord  and  satisfaction.    The  Court 
does  not  inquire  into  the  adequacy  of  the  consideration. 

Thus,  the  gift  of  a  horse,  hawk,  or  robe  (Pinners  Case, 
supra),  the  payment  of  a  smaller  sum  before  the  day  {PinneCs 
Case,  supra),  or  the  gift  of  a  cheque  or  promissory  note  for 
a  smaller  amount,  whether  made  by  the  debtor  or  a  third 
person  {Sibree  v.  Tripp,  15  M.  &  W.  23;  Curlewis  v.  ClarJc, 
3  Ex.  375 ;  Ooddard  v.  O'Brien,  9  Q.  B.  D.  37 ;  Bidder  v. 
Bridges,  37  Ch.  Div.  406),  is  a  sufficient  new  consideration 
to  support  a  plea  of  accord  and  satisfaction. 

2.  An  agreement  by  any  one  creditor  of  a  debtor  to  accept  Mntnal 
a  smaller  sum  in  satisfaction  of  his  demands  is  a  sufficient  bft^n^ 
consideration  to  support  a  similar  agreement  by  any  other  *''^***^"' 
creditor.     Good  v.  Cheesman,  2  B.  &  Ad.  328;  Norman  v. 
Thompson,  4  Ex.  755;  Couldery  y.  Bartnm,  19  Ch.  Div.  394; 
SocidtS  GinSrale  de  Paris  v.  Geen,  8  App.  Cas.  606. 

Accord  and  satisfaction  is  equivalent  to  payment  for  allAooordand 
purposes.    If  the  debt  is  secured,  the  extinction  of  the  debt  eqnalB 
by  accord  and  satisfaction  determines  the  security.     Where  ^^^®'^*' 
part  of  the  debt  is  extinguished,  the  security  can  only  stand 
for  the  residue. 

Thus,  a  creditor  whose  debt  has  been  satisfied  under  a 
composition  cannot,  as  against  the  debtor,  retain  a  security 
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which  be  held  for  the  debt^  nnless  he  entered  into  tbe  com- 
position, to  the  knowledge  of  the  other  creditors,  on  tbe  terms 
of  retaining  it.  GtiUtngworth  t.  Loyd,  2  B.  385 ;  see 
OSnerale  de  Paris  y.  Oeen,  8  App.  Cas.  606. 


C.    Deterbunation  bt  Release. 

A  release  of  a  debt  without  consideration  is  binding  if  under 
seal.    Foakes  v.  Beery  9  App.  Cas.  605,  612. 
Beleaae  A  release,  though  general  in  terms,  is,  both  at  law  and  in 

matters  in       equity,  limited  in  operation  to  matters  known  to  and  con- 
X^F^^"^^  tempiated  by  the  parties  at  the  time  of  its  execution.    JSoay 
V.  Forbes,  2  Brod.  &  B.  38 ;  Lindo  v.  Lindo^  1  B.  496  ;  Squire 
Y.  Ford,  9  Ha.  47 ;  LydU  y.  Edwards,  6  H.  &  N.  337 ;  Turner  v. 
Turner,  14  Cb.  D.  829. 
DeliTery  of         A  delivery  of  the  mortgage  deed  by  the  mortgagee  to  the 
tTmSr^gor.  mortgagor  with  the  intention  of  releasing  the  mortgage  debt 
does  not  release  it.     The  debt  would  be  released  if  the  mort- 
gagee at  the  same  time  declared  himself  a  trustee  of  the 
mortgaged  premises  for  the  mortgagor.     Be  Haneock,  57  L. 
J.  Ch.  793 ;  59  L.  T.  197 ;  Edwards  v.  Walters,  (1896)  2  Ch. 
157.     Bicha/rds  t.  Syms  (2  Eq.  Abr.  617)  is  apparently  no 
longer  law. 
Belease  by  A  power  given  to  a  majority  of  debenture-holders  to  bind 

holders.  the  minority  is  not  determined  by  the  dissolution   of  the 

company.    Sneath  v.  Valley  Gold,  Limited,  (1893)  1  Ch.  477. 
Power  to  A  power  to  sanction  any  modification  of  the  rights  of 

™  ^  ^  '  debenture-holders  does  not  include  a  power  to  extinguish 
them,  e.g,  by  accepting  fully  paid  shares  in  a  different  com- 
pany in  lieu  of  their  debentures  (a),  but  it  gives  power  to  let 
in  a  charge  in  priority  to  the  debentures  Q>).  (a)  Mercantile 
Investment  Co.  v.  Intemationdl  Co.  of  Mexico,  7  T.  L.  E.  618 ; 
(1893)  1  Ch.  484  n.  (i)  Be  Dominion  of  Canada  Timber  Co., 
55  L.  T.  347 ;  FoUit  v.  Eddystone  Gra/tiite  Quarries,  (1892)  3 
Ch.  75. 
Power  to  j^  power  to  sanction  any  compromise  of   the  rights  of 

rights.  debenture-holders  does  not  arise  unless  those  rights  are  in 

controversy,  or  there  is  a  difficulty  in  enforcing  them.    Mer- 
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cantiU  Investment  Co.  v.  International  Co.  of  Mexico,  (1893)  1 
Ch.  484  n. ;  8nea(h  v.  Valley  Gold,  Limited,  (1893)  1  Ch.  477  ; 
Mercantile  Investment  Co.  v.  Biv&r  Plate  Trust  Co.,  (1894)  1 
Ch.  578,  596. 

A  power  to  releeise  the  mortgaged  premises  does  not  give  Power  to 
power  to  release  the  liability  of  the  company  to  pay  principal  premises, 
and  interest.    Mercantile  Investment  Co,  v.  International  Co.  of 
Mexico,  (1893)  1  Ch.  484  n. 

A  clause  in  a  debenture  trust-deed,  proyiding  that  a  resolu- 
tion of  a  majority  of  debenture-holders  shall  bind  all  the 
holders  ''as  eiBFectually  as  if  all  such  holders  were  competent 
to  consent  and  had  consented  thereto  in  writing  for  yaluable 
consideration/'  does  not  enable  a  majority  to  apply  a  fund  set 
apart  under  the  trust-deed  for  the  payment  of  interest  on  the 
debentures  in  the  payment  of  other  debts  of  the  company. 
Hay  V.  Swedish  &  Norwegian  By.  Co.,  5  T.  L.  R.  460. 


D.    Determination  bt  Merger. 

Where  a  person  entitled  to  the  equity  of  redemption  pays 
off  a  mortgage,  the  question  arises,  whether  the  charge  is 
extinguished. 

Where  a  mortgagor  or  other  person  personally  liable  to  pay  Payment  by 
the  mortgage  debt  pays  oflf  a  mortgage  or  purchases  the  mort-  ""''"sagor. 
gaged  property  on  a  sale  by  the  mortgagee  ander  his  power, 
the  mortgage  is  necessarily  extinguished,  and  the  mortgagor 
cannot  set  it  up  against  a  subsequent  incumbrance  created  by 
him.  Otter  v.  Lwd  Vaux,  2  K  &  J.  650 ;  6  D.  M.  &  G.  638 ; 
PlaU  V.  Mendel,  27  Ch.  D.  246,  251. 

Where  the  creator  of  successive  mortgages,  who  has  sold 
the  equity  of  redemption,  and  who  has  been  discharged  by 
bankruptcy  from  his  personal  liabilities  under  the  mortgages, 
subsequently  purchases  the  first  mortgage,  he  can  hold  it  as 
against  the  puisne  mortgages,  although  he  repurchases  the 
equity  of  redemption.  In  re  Howard^s  Estate,  29  L.  B. 
Ir.  266. 

Where  a  person  interested  in  the  equity  of  redemption.  Payment  by 
bat  not  personally  liable  for  the  mortgage  debt,  pays  off  a 
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mortgage,  there  is  no  rule  of  law  that  the  mortgage  is  extin- 
guished. The  question  whether  it  is  or  is  not,  is  a  question 
of  intention.  Madkenzie  v.  Gordon^  6  CI  &  F.  875, 883  ;  Adams 
V.  Angett,  5  Ch.  Div.  634 ;  Minter  v.  Carr,  (1894)  3  Ch.  498 ; 
Thome  v.  Cann,  (1895)  A.  C.  11. 

The  second  ground  upon  which  the  decision  in  Tovlmin  y. 
Steere  (3  Mer.  210,  223)  was  based  is  no  longer  law.  Cases 
supra. 

Where  a  person  entitled  to  the  equity  of  redemption  in  A. 
pays  off  a  mortgage  on  A.  and  B.,  the  mortgage,  though  it 
may  determine  as  to  A.,  will  be  kept  alive  as  to  B.  Tav;8  t. 
Enowles,  (1891)  2  Q.  B.  564,  572. 

Where  a  trustee  in  bankruptcy  acquires  a  mortgage  on 
property  of  the  bankrupt,  he  is  entitled  to  hold  it  to  the 
extent  of  the  amount  secured  for  the  benefit  of  the  creditors. 
SqtUre  v.  Ford,  9  Ha.  47,  60  ;  Adams  v.  AngeU,  5  Ch.  Diy.  634, 
647 ;  Craeknall  t.  Janson,  6  Ch.  D.  735 ;  Bell  v.  Sunderland 
BuOding  Society,  24  Ch.  D.  618. 

Where  a  purchaser  of  the  equity  of  redemption  subsequently 
pays  off  a  charge,  the  question  whether  the  charge  is  kept 
alive  or  not  is  a  question  of  intention.  In  re  Cork  Harbour 
Docks  Co.,  17  L.  E.  Ir.  515 ;  Oohuldoss  Oopcddoss  y.  Batnhux 
Seochand,  11  Ind.  Ap.  126  ;  Thome  y.  Cann,  (1895)  A.  C.  11. 

The  same  rule  applies  where  the  payment  of  the  charge  is 
contemporaneous  with  the  purchase  of  the  equity  of  redemp- 
tion, or  where  the  purchaser  of  the  equity  of  redemption  is 
himself  entitled  to  the  charge.  Watts  y.  Symes,  1  D.  M.  &  6*. 
240 ;  Hayden  y.  Eirhpatrick,  34  B.  645 ;  Liquidation  Estates 
Purchase  Co.  y.  WUloughby,  (1896)  1  Ch.  726.  Tovlmin  v. 
Steere  (3  Mer.  210),  so  far  as  it  decides  the  contrary,  is  no 
longer  law. 

Tovlmin  y.  Steere  can  only  be  supported  on  the  ground  that 
the  purchasers  of  the  equity  of  redemption  did  not  in  fact 
intend  to  keep  alive  the  mortgages  which  were  paid  off  out 
of  the  purchase-money,  or  that,  if  they  did  so  intend,  the 
Icuiguage  of  the  purchase-deed  prevented  effect  being  given 
to  their  intention.  Adam^  v.  Angell,  5  Ch.  Div.  634,  645; 
Thome  v,  Cann,  (1895)  A.  C.  11, 16, 18. 
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As  between  yendor  and  purchaser,  where  the  vendor  agrees  Purohaeer 
to  sell  an  estate  free  from  incumbrances,  the  purchaser  can  ^ave  Loum- 
insist  on  having  the  incumbrances  kept  on  foot  for  his  benefit.  ^™°°^  kept 
Barry  v.  Harding,  1  J.  &  Lat.  475 ;  Clark  v.  May,  16  B.  273 ; 
Cooper  V.  Cartwrighty  Joh.  679. 

The  intention  to  keep  alive  or  to  extinguish  a  charge  may  Evidence  of 
be  gathered  from  the  language  of  the  deed  and  from  the  cir-  keep  charge 
cumstances  attending  the  transaction.  Adams  v.  AngeU,  5  Ch.  *^^^®  ^^  ^^^ 
Div.  634;  Thome  v.  Cann,  (1895)  A.  G.  11. 

In  certain  cases  the  language  of  the  deed  purporting  to  Weight  to  be 
extinguish  a  charge  has  been  held  to  outweigh  all  indicatious  km^iage  of 
of   a  contrary  intention  to   be  gathered  from  surrounding*^®®^- 
circumstances,  or  to  be  presumed  from  the  interest  which  the 
person  paying  the  charge  had  in  keeping  it  alive.    Parry  v. 
Wright,  1  Si  &  St.  369  ;  5  Russ.  142 ;  Brown  v.  Stead,  5  Sim. 
535 ;  SnUth  v.  Phillips,  1  Kee.  694 ;  Medley  v.  Horton,  14  Sim. 
222,  226. 

The  intention  to  keep  a  charge  alive  will  be  presumed  when  Presamption 
it  is  for  the  benefit  of  the  person  paying  it  oflf  or  otherwise  from*?nterMt 
acquiring  it  that  it  should  be  kept  alive,  and  this  presumption  ^^  P*''y- 
may  coimtervail  language  in  the  deed  pointing  to  an  extinction 
of  the  charge.    Irby  v.  Irby  (No.  3),  25  B.  632 ;  Adams  v. 
Angdl,  5  Ch.  Div.  634 ;    Thome  v.  Cann,  (1895)  A.  C.  11 ; 
Liquidation    Estates    Purchase  Co.   v.    Willoughby,   (1896)   1 
Ch.726. 

1.  Where  tenant  for  life  pays  off  or  becomes  entitled  to  a  Tenantforlife, 
charge  on  the  fee,  the  presumption  is  that  he  intended  the  ^Smng' 
charge  to  be  kept  alive  as  against  the  inheritance.    Morgan  v.  ®g*i*>^  ^ 
Jones,  1  B.  C.  0.  206 ;  Shrewsbury  v.  Shrewsbury,  1  Ves.  J.  227 ; 
BurreU  v.  Earl  of  Egremont,  7  B.  205,  232 ;  Morley  v.  Morley, 
5  D.  M.  &  G.  610,  620 ;  Pitt  v.  Pitt,  22  B.  294 ;  Lindsay  v.  Earl 
of  Wieklow,  I.  R.  7.  Eq.  192 ;  In  re  Harvey,  (1896)  1  Ch.  137. 

There  is,  however,  no  presumption   that  a  tenant  for  life  Tenant  for 
paying  interest  on  a  charge  in  excess  of  rents  and  profits  re-  interert^ 
ceived  by  him  intends  to  make  himself  an  incumbrancer  on  the  o*«»8o^ rents, 
inheritance  in  respect  of  such  excess.    Kensington  v.  Bouverie, 
7  H.  L.  C.  557. 

No  presumption  arises  in  favour  of  merger  although  the 
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tenant  for  life  has  also  a  general  power  of  appointment.  SmiA 
V.  Smiih,  19  L.  R  Ir.  514 
OmimHoa  to         ^he  feet  that  a  person  paying  off  a  charge  apon  an  estate  in 
ment  to  which  he  has  onlj  a  partial  interest  has  neglected  to  take  an 

assignment  to  a  trustee  for  himself,  is  not  of  itself  sufficient  to 
rebat  the  presumption  that  the  charge  was  intended  to  be  kept 
alive.    Bedington  t.  Eedingtony  1  Ba.  &  Be.  131, 142 ;  Marlejf 
V.  Marley,  5  D.  M.  &  G.  610,  619. 
Tenant  in  uu      2.  (a)  Where  tenant  in  tail  in  possession  pays  off  a  charge, 
bMoming        or  a  charge  devolves  upon  him,  the  presumption  is  that  he 
ctutfge.  intended  the  charge  to  sink  for  the  benefit  of  the  fea    Jones 

V.  Morgan,  1  B.  C.  C.  206;  Ware  v.  PoOiOl,  11  Yes.  257,  277; 
Orice  v.  Shaw,  10  Ha.  76. 

Q>)  Where  tenant  in  tail  in  remainder,  subject  to  limitations 
which  may  defeat  his  estate  tail,  pays  off  a  charge,  and  sub- 
sequently becomes  entitled  in  possession,  no  presumption  arises 
that  he  intended  to  exonerate  the  estate.  WigseU  v.  WigseUy 
2  Si.  &  St.  364 ;  Horton  v.  Smith,  4  K  &  J.  624. 

(c)  Where  a  person  upon  whom  the  benefit  of  a  charge  has 
devolved  subsequently  becomes  entitled  to  an  estate  tail  in 
possession  in  the  property  subject  to  the  charge,  the  presump- 
tion arises  that  he  intended  the  charge  to^sink.  Horton  v. 
SnUth,  4  K.  &  J.  624. 

The  presumption  in  favour  of  merger  in  the  case  of  a  tenant 

in  tail  is  based  upon  his  power  at  any  time  to  make  himself 

owner  of  the  fee.     It  does   not  arise,  therefore,  where  the 

tenant  in  tail  is  an  infant  (Wa^e  v.  Folhttt,  11  Ves.  257,  277 ; 

Alsop  V.  Bell,  24  B.  451,  467),  or  restrained  from  barring  his 

estate  tail  {Cov^ntess  of  Shrewsbwryy,  Earl  of  Shrewsbury,  1  Ves. 

J.  227). 

Tenant  in  fee      3.  (a)  Where  a  tenant  in   fee  in  possession  pays  off    or 

Seoonung        becomes  entitled  to  a  charge,  the  presumption  is  that  he 

entitled  to       intends  the  charge  to  merge  in  the  fee.    Price  v.  Oibson,  2 

Ed.  115 ;  Hood  v.  Phillips,  3  B.  513 ;  Swahey  v.  Swabey,  15 

Sim.  106,  502  ;  Pitt  v.  Pitt,  22  B.  294 ;  Swinfen  v.  Swinfen,  29 

B.  199 ;  TyrwhiU  v.  Tyrwhitt,  32  B.  244. 

(h)  Where  a  person  having  a  contingent  interest  in  an 
estate  pays  off    a  charge  on  the  estate,  and  subsequently 
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becomes  entitled  to  the  fee,  no  presumption  arises  in  favour 
of  merger.     Trevor  v.  Trevor^  2  My.  &  K.  675. 

(c)  Where  a  person  entitled  to  the  benefit  of  a  charge 
subsequently  becomes  tenant  in  fee  of  the  estate  subject 
to  the  charge,  the  presumption  is  that  the  charge  is  intended 
to  merge  in  the  fee.  Donisthorpe  y.  Porter,  2  Ed.  162 ;  Tyler  v. 
Lake,  4  Sim.  351. 

The  presumption  in  favour  of  merger  only  arises  where  Merger  not 
the  person  entitled  both  to  the  charge  and  to  the  estate  has  no  JJ^^IJJ^ 
interest  to  keep  the  charge  subsisting.  interest  of 

No  presumption,  therefore,  arises  in  favour  of  merger  where 
a  charge  is  paid  off  by  a  tenant  in  fee  with  an  executory 
devise  over  {Drinkwater  v.  Combe,  2  Si.  &  St.  340),  or  by  a 
tenant  in  fee  whose  title  is  disputed  [In  re  Pride,  (1891)  2  Ch. 
135]. 

No  presumption  in  favour  of  merger  arises  where  the  effect 
of  a  merger  would  be  to  give  priority  to  intervening  incum- 
brancers. Forbes  v.  Moffat,  18  Ves.  384 ;  Earl  of  Clarendon  v. 
Barham,  1  Y.  &  C.  C.  688 ;  Davis  v.  Barrett,  14  B.  542 ;  Oriee 
V.  Shaw,  10  Ha.  76 ;  see  Johnson  v.  Webster,  4  D.  M.  &  G. 
474,  488. 

The  doctrine  that  a  charge  devolving  upon  an  infant  tenant 
in  fee  did  not  merge  was  based  upon  the  ground  that  it  was 
for  the  infant's  benefit  to  swell  his  personal  estate,  over  which 
he  had  (before  the  Wills  Act)  a  power  of  disposition  while 
imder  age.  Thomas  v.  Kemeys,  2  Vem.  348 ;  Lord  Compton  v. 
Oxenden,  2  Ves.  J.  261. 

The  intention  to  keep  a  charge  alive  or  to  extinguish  it  is  intention  to 
not  finally  ascertained  till  the  death  of  the  person  paying  itaUreor^o^ 
off.    Evidence  of  intention  may  be  gathered  from  the  will.  ^^®°  .    , 
Bedington  v.  Bedington,  1  Ba.  &  Be.  131, 142 ;  Hood  v.  PhiUips, 
3  B.  513  ;  Pitt  v.  Pitt,  22  B.  294 ;  Swinfen  v.  Swinfen,  (No.  3) 
29  B.  199 ;  In  re  Nwm^s  Estate,  23  L.  R.  Ir.  286. 

Where  a  tenant  for  life  pays  off  a  charge  on  the  inheritance 

with  the  intention  of  extinguishing  it,  it  would  appear  that 
he  cannot  subsequently  set  it  up.    Morley  v.  Morley,  5  D.  M. 
&  G.  610,  626. 
At  any  rate,  this  rule  does  not  apply  to  a  tenant  for  life  who 


480  DETERMINATION   OP  THE  INCUMBRANCE. 

acquires  a  charge  under  a  will  or  as  next  of  kin*    In  re  Godley's 
Estate,  (1896)  1 1.  E.  45. 
Afisignment         The  fact  that  the  person  paying  the  charge  has  it  assigned 
trustee.  to  a  trustee  for  his  benefit  is  evidence  of  an  intention   to 

keep  it  aliye^  but  is  Hot  of  itself  conclusiye.  Earl  of  Bucking- 
hamahire  v.  Eobart,  3  Sw.  186,  199 ;  Hood  v.  PhtUips,  3  R 
513  ;  Qimter  v.  Ownter,  23  B.  571 ;  TyrwUtt  v.  Tyrwhitt,  32  B. 
244. 

Declarations  of    the  person  paying   the  charge    are  also 
admissible  as  evidence  of  intention.    AstUy  |v.  MilleSj  1  Sim. 
298,  327. 
Abaolate  The  presumption  in  favour  of  merger  does  not  arise  unless 

charge  and  the  absolute  interest  in  the  charge  and  in  the  estate  sub- 
mS^du^ff  ject  to  the  charge  unite  in  the  same  person  during  his  life. 
Ufe.  Thus,  no  presumption  arises  where  the  [estate   in  fee  of  the 

person  entitled  to  the  charge  is  subject  to  limitations  which 
only  become  incapable  of  taking  effect  by  his  death  (a),  or 
where  the  owner  of  the  estate  charged  has  during  his  life 
merely  a  reversionary  interest  in  the  charge  (i).  (a)  WyrySiam 
V.  Lord  Egremont,  Ambl.  753;  (h)  Wilkes  v.  Collin,  8  Eq. 
338. 

But  an  owner  in  fee  entitled  to  a  contingent  interest  in  a 
charge  upon  the  fee  may  declare  an  intention  that  the  charge 
shall  merge  if  his  interest  hereafter  becomes  absolute.  John- 
son V.  Webster,  4  D.  M.  &  G.  474 ;  see  Pears  v.  Weightman,  2 
Jur.  N.  S.  586. 
Judicature  The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  enacts — 

8.25,(4)/  Sect.  25,  (4).  There  shall  not,  after  the  commencement  of 

this  Act,  be  any  merger  by  operation  of  law  only  of  any  estate 
the  beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity. 

Equity  has  not  been  guided  as  to  merger  by  the  rules  of  law. 
The  question  whether  a  charge  is  extinguished  or  preserved 
depends  upon  the  intention  of  the  party  in  whom  the  charge 
and  the  estate  subject  to  the  charge  are  united.  Donisthorpe 
V.  Porter,  2  Ed.  162 ;  Forbes  v.  MofaU,  18  Ves.  384 ;  Astley  v. 
MiUes,  1  Sim.  298,  340. 
Where  a  tenant  in  tail  (erroneously  believing  himself  to  be 


JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT.  481 

tenant  in  fee)  paid  off  a  portion  secured  by  a  term,  with  the 
intention  of  extinguishing  the  charge,  it  was  held  that  the 
term  still  subsisted  for  his  benefit.  Earl  of  Buckinghamshire 
V.  Hobart,  3  Sw.  186. 


E.    Determination  under  STATtrrbRY  Provisions. 

The  Joint  Stock  Companies  Arrangement  Act,  1870  (33  &  Joint  stock 
34  Vict.  c.  104),  provides  in  effect  (sect.  2)  that,  where  any  Arranieeracnt 
compromise  or  arrangement  is  proposed  between  a  company  ^^^  ^^^' 
which  is  being  wound  up  under  the  Companies  Acts,  and  its 
creditors  or  any  class  of  them,  the  Court  may  summon  a 
meeting  of  such  creditors  or  class  of  creditors,  and  if  a  majority 
in  number  representing  three-fourths  in  value  of  such  creditors 
or  class  of  creditors  present  either  in  person  or  by  proxy  at 
such  meeting,  shall  agree  to  any  arrangement  or  compromise, 
such  arrangement  or  compromise  shall,  if  sanctioned  by  an 
order  of  the  Court,  be  binding  on  all  such  creditors  or  class 
of  creditors,  as  the  case  may  be,  and  also  on  the  liquidator 
and  contributories  of  the  company. 

Secured  creditors  are  within  the  Act,  and  the  Court  has  Secured 
jurisdiction  to  sanction  an  arrangement  or  compromise  which  ^uhin  A^Tt"' 
affects  their  security.    In  re  Alabama  By.  Co.,  (1891)  1  Ch.  213. 

Compromises  have  been  sanctioned  which  provided  for  What 
debenture-holders  giving  up  their  security  on  payment  of|^?^^]^* 
less  than  was  actually  due  upon  it  (Be  Madras  Irrigation  Co,, 
Buckley  on  Companies  Act,  5th  ed.  p.  551),  or  in  exchange 
for  paid-up  shares  in  the  new  company  [Slater  v.  Darlaston 
Steel  Co.,  W.  N.  (1877)  139,  165 ;  In  re  North  Western  Co., 
Palmer's  Co.  Prec.  3rd  ed.  p.  603 ;  In  re  Empire  Mining  Co., 
44  Ch.  D.  402]. 

'^  Three-fourths  in  value  "  means  three-fourths  in  value  of « Three- 
creditors  present  at  the  meeting.    In  re  Bessemer  Steel  Co.,  1  Ya^u©.*  "* 
Ch.  D.  251. 

The  proxy  must  be  authorized  to  act  by  an  instrument  in  Proxy, 
writing,  but  the  Court  may  dispense  with  the  production  of 
the  proxy  paper  at  the  meeting.    In  re  English,  Scottish  & 
Australian  Chartered  Bank,  (1893)  3  Ch.  385. 

2i 
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■ 

Holders  of  The  holders  of  debentares  to  bearer  are  not  entitled  to  vote 

l,^ar^.  ^^  unless  they  produce  their  debentures  at  or  before  the  meeting. 
In  re  Wedgwood  Coal  Co.,  6  Ch.  D.  627. 

Order  of  The  order  in  which  the  sanctions  required  by  the  Act  are 

given  is  immateriaL  In  re  Bynevor  Collieries  Co.,  11  Ch, 
Div.  605. 

Majority  must  The  Court  will  not  sanction  a  scheme,  although  the  formal 
provisions  of  the  Act  have  been  complied  with,  unless  it  is 
satisfied,  (1)  that  the  majority  has  acted  bona  fide,  and  without 
regard  to  interests  which  they  may  have  other  than  as  creditors, 
(2)  that  the  scheme  is  reasonable  and  represents  a  fair 
compromise  between  conflicting  interests.  In  re  Wedgwood 
Coal  Co.,  6  Ch.  D.  627 ;  In  re  Alabama  By.  Co.,  (1891)  1  Ch.  213 ; 
In  re  English,  Scottish  &  Australian  Chartered  Bank,  (1893) 
3  Ch.  385 ;  In  re  London  Chartered  Bank  of  Australia,  (1893) 
3  Ch.  540. 

C^m^es  "^^^  Railway  Companies  Act,  1867  (30  &  31  Vict  c.  127), 

Act,  1867.       provides  (sect.  6)  that  where  a  company  are  unable  to  meet 

their  engagements  with  their  creditors,  the  directors  may 

prepare  a  scheme  of  arrangement  between  the  company  and 

their  creditoi-s,  and  file  the  same  in  the  Court  of  Chancery. 

The  scheme  is  to  be  deemed  to  be  assented  to  by  each 
of  the  following  classes  when  it  is  assented  to  in  writing  by 
three-fourths  in  value  of  such  class : — 
What  aaBcnts      (1)  Holders  of  mortffaffes,  bonds,  or  debenture  stock  (sect. 

are  required,     -^v      .^xi    n  n  \  .  ,  , 

10) ;  (z)  holders  of  any  rent-charge  or  other  payment  charged 
on  receipts  of,  or  payable  by  the  company  in  consideration  of 
the  purchase  of  the  undertaking  of  another  company  (sect. 
11)5  (3)  guaranteed  or  preference  shareholders  (sect.  12); 
(4)  holders  of  mortgages^  bonds,  and  debenture-stock,  and 
guaranteed  or  preference  shareholders  of  the  leasing  company, 
if  the  arranging  company  are  lessees  of  a  railway  (sect.  14). 

The  scheme  is  to  be  deemed  to  be  assented  to  by  the 
ordinary  shareholders  of  the  company,  or  of  the  leasing 
company,  when  it  is  assented  to  at  an  extraordinary  general 
meeting  of  such  company  specially  called  for  that  purpose 
(sects.  13, 14). 
When  BBa&hi       The  assent  of  a  class  or  company  is  not  requisite  in  case 

hot  required. 
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the  scheme  does  not  prejudicially  affect  any  right  or  interest 
of  such  class  or  company  (sect.  15). 

The  directors  may,  within  a  prescribed  time,  apply  to  the  Confirmation 
Court  for  confirmation  of  the  scheme  (sect.  16) ;  and  the  ^ 
Court,  after  hearing  the  directors,  and  any  creditors,  share- 
holders, or  other  parties  whom  the  Court  thinks  entitled  to 
be  heard,  may,  if  satisfied  that  the  scheme  has  been  assented 
to  within  the  prescribed  time,  and  that  no  sufficient  objection 
to  it  has  been  established,  confirm  the  scheme  (sect.  17). 

The  scheme  when  confirmed  shall  be  enrolled  in  the  Court,  Effect  of 
and  thenceforth  the  same  shall  be  binding  and  effectual  to  all 
intents,  and  the  provisions  thereof  shall,  against  and  in  favour 
of  the  Company  and  all  parties  assenting  thereto  or  bound 
thereby,  have  the  like  effect  as  if  they  had  been  enacted  by 
parliament  (sect.  18). 

The  Court  has  power  to  confirm  a  scheme  which  converts 
mortgages  and  bonds  of  the  company  into  irredeemable  deben- 
ture-stock. In  re  Irish  North  Western  By.  Co.,  I.  R.  2  Eq.  425 ; 
3  Eq.  190. 

As  to  what  companies  are  within  the  Act,  see  p.  262. 

A  debenture-holder  who  has  obtained  judgment  is  still  a  Debenture- 
debenture-holder,  and  is  bound  by  the  assent  of  the  requisite 
majority  of  debenture-holdera    PotterieSy  Shrewsimry  dt  North 
Wales  By.  Co.  v.  Minor,  6  Ch.  621. 

A  *' preferred  ordinary  "  shareholder  is  not  a  preferred  share-  Prefemd 
holder  within  the  Act.    In  re  Brighton  &  Bylce  By.  Co.,  44  Ch.  shueh^der. 
D.  28. 

The  assent  of  a  class  is  required  if  any  existing  right  or 
interest  of  the  class  is  prejudicially  affected  by  the  scheme. 
Their  assent  cannot  be  dispensed  with  on  the  ground  that  the 
scheme,  as  a  whole,  is  beneficial  to  them.  In  re  Neath  & 
Brecon  By.  Co.,  (1892)  1  Ch.  349. 

Unpaid  vendors  of  land  and  outside  creditors  are  not  botmd  Unpaid  ven- 
by  the  scheme  unless  they  individually  assent  to  it.    In  re^^^ 
Cambrioji  By.  Co.'s  Scheme,  L.  R  3  Ch*  278 ;  In  re  East  dt  West 
Juncticm  By.  Co.,  8  Eq.  87 ;  Stevens  v<  Mid-Hants  By.  Co.,  8  Ch. 
1064. 

The  rights  of  an  outside  creditor  who  has  not  assented  can 
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neithor  be  prejudiced  nor  improved  by  a  scheme.  He  does 
not  by  virtue  of  a  scheme  gain  any  priority  over  secared 
creditors,  the  nature  of  whose  securities  is  altered  by  it. 
Stevens  v.  Mid-Hants  By,  Co.,  8  Ch.  1064 ;  In  re  Navan  Ry.  Co., 
17  L.  B.  Ir.  398. 

The  Court  will  not  confirm  a  scheme  which  in  terms  purports 
to  bind  outside  creditors  or  unpaid  vendors  of  land  without 
their  consent  In  re  Bristol  cfe  North  Somerset  By.  Co.,  6  Eq. 
448 ;  Be  Somerset  <&  Dorset  By.  Co.,  18  W.  R  332 ;  In  re  Easi 
&  West  India  Dock  Co.,  44  Oh.  Div.  38,  64. 

A  scheme  will  not  be  sanctioned  which  deprives  outside 
creditors  of  a  reasonable  prospect  of  payment.  In  re  East  dt 
West  Jwndion  By.  Co.,  8  Eq.  87  ;  In  re  East  &  West  India  Dock 
Co.,  44  Ch.  Div.  38. 


F.    Determination  as  against  a  Surety. 

A  consideration  of  the  circumstances  under  which  a  surety 

is  released,  wholly  or  partially,  belongs  to  the  law  of  principal 

and  surety.    Some  points  specially  bearing  on  mortgages  may 

here  be  noticed. 

is^ureiy  Where  a  surety  not  only  covenants  to  pay  a  debt,  but  also 

propfrty^as      mortgages  property  of  his  own  to  secure  it,  any  conduct  on  the 

Bocunty.         pj^j,|.  ^f  ^YiQ  creditor  which  discharges  the  personal  liability  of 

the  surety  also  releases  the  security  which  he  has  given. 

Hodgson  v.  Hodgson,  2  Kee.  704;  Bolton  v.  Salmon,  (1891) 

2  Ch.  48. 

The  obligations  of  the  creditor  to  the  surety,  by  the  breach 
of  which  the  surety  is  or  may  be  discharged,  are  not  confined 
to  cases  where  the  surety  enters  into  the  contract  as  a  surety, 
and  is  known  to  be  such  to  the  creditor. 

1.  Surety  1.  The  fact  that  the  surety  purports  to  contract  as  a  principal 
priiidpa\"^  **  debtor  does  not  affect  his  rights  as  against  the  creditor  if  the 
debtor.           creditor  is  aware  that  he  is  merely  a  surety.    Pooley  v.  Harra* 

dine,  7  E.  &  B.  431. 

2.  Creditor  -  2.  Although  the  creditor  believes  at  the  time  of  the  contract 
awwre^of  that  he  is  contracting  with  two  principal  debtors,  yet  if  he 
after^wnteact.  ^ft^'^^^^ds  leams  that  one  of  them  is  a  surety,  he  is,  as  from 
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that  time,  affected  with  all  equities  in  favour  of  the  surety. 
HoUier  v.  Eyre,  9  CI.  &  F.  1 ;  Overend,  Qumey  &  Co.  v. 
(Menial  Finaneial  Corporation,  L.  R.  7  Ch.  142;  7  H.  L. 
348 ;  Duncan,  Fox  &  Co.  v.  North  &  South  Wales  Bank,  6  App. 
Gas.  1, 12. 

3.  Where  a  creditor  has  two  joint  principal  debtors,  who  s.  Joint  prin- 
subsequently  agree  between  themselves  to  stand  in  the  re-^wwards' 
lation  of  principal  and  surety,  the  creditor  is  affected  by  the  ^^^^ 
agreement  if  he  becomes  aware  of  it,  and  cannot,  after  such 
knowledge,  give  time  to  the  principal  debtor  without  releasing 
the  surety.     OaMey  v.  Fashdler,  4  01.  &  F.  207 ;  10  Bli.  N.  S. 
548 ;  Maingay  v.  Lewis,  I.  R.  5  C.  L.  229 ;  Bouse  v.  Bradford 
Banking  Co.,  (1894)  2  Ch.  32,  A.  0.  586,  overruling  Swire  v. 
^Redman,  1  Q.  B.  D.  536. 

A  surety  who  has  mortgaged  property  to  secure  a  debt  Astienment 
is  not  released  if  the  creditor  assigns  the  debt  with  the  ^curitiei^ 
securities  for  the  same.     Wheatley  v.  Bastaiv,  7  D.  M.  &  G. 
261. 

A  release  of  the  principal  debtor  releases  the  surety.    The  Release  of 
creditor  cannot  release  the  principal  debtor  and  reserve  his^^^. 
rights  against  the  surety.    The  debt  is  gone  by  the  release. 
Webb  V.  Hetvitt,  3  K.  &  J.  438 ;  Commercial  Bank  of  Tasmania 
v.  Jones,  (1893)  A.  C.  313. 

If  the  creditor  takes  out  execution  against  the  principal 
debtor  and  waives  it,  he  discharges  the  safety.  Mayhew  v. 
Crickett,  2  Sw.  185 ;  Newton  v.  ChorUon,  10  Ha.  646,  660. 

A  release  of  the  principal  debtor  by  operation  of  law,  e.g.  Release  of 
by  a  composition  in  bankruptcy  or  under  the  Joint  Stock  o^^^oQ^f 
Companies  Arrangement  Act,  1870,  does  not    release   the^^* 
surety.    Andrew  v.  MacMin,  6  B.  &  S.  201 ;  Megrath  v.  Chray, 
L.  R.  9  C.  P.  216  ;  Ex  parte  Jacobs,  10  Ch.  211 ;  In  re  London 
Chartered  Bank  of  Australia,  (1893)  3  Ch.  540. 

Any  agreement  between  the  creditor  and  principal  debtor,  Alteration  of 
without  the  consent  of  the  surety,  which  alters  the  terms  of  original 
the  original  contract,  discharges  the  surety,  unless  it  is  without  **^*'*^** 
inquiry  evident  that  the  alteration  is  unsubstantial  or  must 
be  beneficial  to  the  surety.    Newton  v.  ChorUon,  10  Ha.  646, 
653 ;  Holms  v.  BrunskUl,  3  Q.  B.  Div-  495. 
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Agreement  to      Thus,  the  guretj  is  released  if  the  creditor,  withoat  his 

tnve  time 

consent,  agrees  to  give  time  to  the  principal  debtor.    SamueU 
y.  Howarihy  3  Mer.  272 ;  Davies  v.  Stainhank,  6  D.  M.  &  6. 
679 ;  BoUm  v.  Buckenhamy  (1891)  1  Q.  B.  278. 
Reservation  of     But  the  snrety  will  not  be  released  if  the  creditor,  while 

riflrhts  ftSTftinst 

surety.  agreeing    to  give  time  to   the  principal  debtor,  expressly 

reserves  his  rights  against  the  surety.    BauUbee  v.  SttMs,  18 

Yes.  20 ;  Ex  parte  Olendtnningy  Buck,  517  ;  Owen  v.  Homan,  4 

H.  L.  C.  997 ;  Webb  v.  EewiU,  3  K  &  J.  43a 

Release  An  instrument  by  which  the  creditor  purports  to  release 

agreement  not  the  principal  debtor,  and  reserves  his  rights   against  the 

^""^*  surety,  will  sometimes,  in  order  to  make  the  two  clauses 

consistent,  be  construed  as  merely  an  agreement  not  to  sae 

the  principal  debtor.    8oUy  v.  Forbes,  2  Brod.  &  R  38 ;  Chreen 

V.  Wyrmy  7  Eq.  28  ;  4  Ch.  204. 

A  surety  is  not  discharged  by  an  agreement  to  give  time 
to  the  debtor,  where  the  surety  has  agreed  not  to  require  the 
debtor  to  relieve  him  until  the  debtor  was  himself  saed. 
Bouse  V.  Bradford  Banking  Co.,  (1894)  2  Ch.  32.  See,  how- 
ever, S.  C.  in  H.  L.,  (1894)  A.  C.  586,  593,  599. 
Inaction  by         Mere  inaction  on  the  part  of  the  creditor  does  not  dischare^e 

creditor.  n  c\  -n  oo-i        ^      •    7  -r*        -. 

the  surety.    Eyre  v.  Everett,  2  Kuss.  381 ;  Creighton  v.  Ea^ikin^ 
7  CI.  &  F.  325,  346;  Mayor  of  Durham  v.  Fowler,  22  Q,  B.  D. 
394. 
Release  of  one     A  release  of  one  of  two  or  more  sureties  who  have  oon- 

of  several 

sureties.  tracted  jointly  and  severally  releases  the  others.  Bonser  v. 
Cox,  4  B.  379 ;  Ward  v.  National  Bank  of  New  Zealand,  8 
App.  Cas.  755,  764 ;  Mercantile  Bank  of  Sydney  v.  Taylor, 
(1893)  A.  C.  317;  Ellemere  Brewery  Co.  v.  Cooper,  (1896) 
1Q.B.75. 

But  where  two  or  more  sureties  are  severally  liable,  a 
release  of  one  does  not  necessarily  release  the  othera  It 
will  only  release  another  several  surety,  to  the  extent  to 
which  that  other  has  been  deprived  by  the  release  of  his 
right  to  contribution  from  the  surety  released.  Ward  y. 
National  Bank  of  New  Zealand,  8  App.  Cas.  755. 

MeroantUe  gy  virtue  of  the  Mercantile  Law  Amendment  Act,  1856 

Law  Amend-  '' 

ment  Act,8. 5.  (19  &  20  Vict.  c.  97),  scct.  5,  every  surety  for  the  debt  of 
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another  who  pays  snch  debt  is  entitled  to  have  assigned  to 
him,  or  to  a  trustee  for  him,  every  judgment,  specialty,  or 
other  security  which  shall  be  held  by  the  creditor  in  respect 
of  such  debt.    This  enactment  only  declared  the  existing  law. 

The  section  does  not  apply  to  a  surety  who  joins  in  a  mort- 
gage to  convey  his  interest  in  the  property,  but  does  not 
covenant  to  pay  the  mortgage  debt  Cooper  y.  Jenkins^  32 
B.  337. 

It  follows  that  a  creditor  who  by  his  laches  allows  the  Greditorallow- 
security  or  part  of  it  to  be  destroyed  releases  the  surety  pro  to  p^hT  ^ 
tanto.    Pearl  v.  Dea4son,  24  B.  186;   1  De  G.  &  Jo.  461; 
Strange  v.  FooJcs,  4  Giff.  408 ;  Wulff  v.  Jay,  L.  R  7  Q.  B.  756 ; 
Taylor  v.  Bank  of  New  South  Wales j  11  App.  Cas.  596. 

And  where  a  creditor,  after  taking  a  security  from  the 
debtor,  subsequently  releases  part  of  the  property  comprised 
in  the  security,  the  surety  is  altogether  discharged.  Pdak  v. 
EvereU,  1  Q.  B.  Div.  669. 

These  rules  apply  only  to  securities  taken  on  the  occasion,  Seonrities 
and  as  part  of  the  original  contract  under  which  the  surety  takenby 
is  liable.  «'«^^'^ 

Although  the  surety  is  entitled  on  paying  off  the  creditor 
to  securities  subsequently  given  to  him  for  the  original  debt, 
it  has  been  held  that  the  creditor  is  under  no  obligation  to 
the  surety  to  preserve  such  securities  for  his  benefit,  and  that 
he  does  not  release  the  surety  by  dealing  with  them  to  his 
prejudice.  Wade  v.  Coope,  2  Sim.  155 ;  Newton  v.  Chorlton,  10 
Ha.  646 ;  Polak  v.  Everett,  1  Q.  B.  Div.  669,  676. 
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Tender. 


The  rights  of  the  incambrancer  as  a  creditor  in  respect  of 
his  loan,  and  his  rights  in  respect  of  the  property  sabject  to 
his  secnrity,  are  not  interdependent.  The  determination  of 
his  rights  over  the  ineombered  property  does  not  affect  his 
right  to  recover  the  debt,  to  seonre  which  the  incumbrance 
was  created. 

Thus,  tender,  thongh  it  may  discharge  a  pledge  or  lien, 
does  not  discharge  the  debt  in  respect  of  which  the  pledge 
or  lien  arose.  BatdijS'  v.  Davis,  Yelv.  178;  Eider,  (1893) 
P.  119. 


A.    Mebgeb  of  the  Debt. 

''It  is  a  general  mle  of  law  that  a  party,  by  taking  or 

acquiring  a  security  of  a  higher  nature  in  legal  operation 

than  the  one  he  already  possesses,  merges  and  extinguishes 

his  legal  remedies  upon  the  minor  security  or  cause  of  action, 

that  IS  to  say,  the  taking  a  bond  or  covenant,  or  the  acquiring 

a  judgment  for  a  simple  contract  debt  merges  and  extinguishes 

the  simple  contract."    Per  Truro,  C,  in  Owen  v.  Romany  3 

Macn.  &  G.  378,  407. 

No  merger  There  will  be  no  merger  unless  the  remedy  on  the  higher 

rallies  are    security  is  co-extensive  with  the  remedy  on  the  lower  one. 

co^xteMive.   j^^^n  y^  SaJcer,  15  Q.  B.  20 ;  Sharpe  v.  Gibbs,  16  C.  B.  N.  S. 

527  ;  Boaler  v.  Mayor,  19  C.  B.  N.  S.  76 ;  Westmoreland  Slate 

Co.  V.  Feilden,  (1891)  3  Ch.  15. 

No  merger  A  simple  contract  debt  will  not  be  merged  in  a  specialty 

oontractr^'*"  where  the  parties  expressly  contract  that  no  merger  shall  take 

place.   Twopenny  v.  Young,  3  B.  (fe  C.  208 ;  Boaler  v.  Mayor,  19 
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C.  B.  N.  &  76 ;  Commissioner  of  Stamps  v.  flbpe,  (1891)  A.  C. 
476, 

A  jadgment  only  merges  the  particular  cause  of  action  in  Jadgment 
which  it  is  recovered,  and  does  not  affect  any  collateral  remedy  ooUaterai 
which  the  judgment  creditor  may  have.    Drake  v.  Mitchell,  3  '®™®^y' 
East,  251 ;  Wegg  Prosser  v.  Evans,  (1894)  2  Q.  B.  101 ;  (1895) 

1  Q.  B.  108. 

A  judgment  does  not  extinguish  a  simple  contract  debt  for  Jadgment 
the  purpose  of  bankruptcy  proceedings.    Such  a  debt  is  still  debt  for 
available  as  a  petitioning  creditor's  debt.     Bryants  v.  Withers,  p^^)^.  ^ 

2  M.  &  S.  123;  Ex  parte  Griffiths,  3  D.  M.  &  G.  174 ;  In  re 
King  £  Beedey,  (1895)  1  Q.  B.  189. 

Where  there  is  a  covenant  for  the  payment  of  a  principal  When 
sum,  and  a  judgment  has  been  obtained  upon  the  covenant  for  interest  ia 
that  sum,  the  covenant  is  merged  in  the  judgment,  and,  if  j^dgmenUor 
there  is  a  covenant  to  pay  interest  which  is  merely  incidental  principal 
to  the  covenant  to  pay  the  principal  debt,  that  covenant  also 
is  merged  in  a  judgment  on  the  covenant  to  pay  the  principal 
debt.    Ex  parte  Femngs,  25  Ch.  Div.  338. 

A  covenant  to  pay  interest,  so  long  as  the  principal  or  any 
part  thereof  shall  remain  unpaid,  is  merged  in  a  judgment  on 
the  covenant  to  pay  the  principal.  Florence  v.  Jenings,  2  C. 
B.  N.  S.  454 ;  Ex  parte  Femngs,  supra  ;  Arhttthnot  v.  BunsUall, 
62  L.  T.  234. 

Where  there  is  merely  a  covenant  to  pay  interest  until  the 
date  when  the  principal  is  made  repayable,  so  that  interest 
thereafter  could  only  be  recovered  as  damages,  no  claim  can  be 
made  for  interest  or  damages  after  judgment  recovered  on  the 
covenant.    In  re  European  Central  By.  Co,,  4  Ch.  Div.  33. 

Where,  during  the  pendency  of  an  action  by  the  creditor.  When 
there  is  a  fresh  contract  between  debtor  and  creditor  for  the  i^toreBUs^' 
continuance  of  the  loan  at  the  old  rate  of  interest,  judgment  ^^  merged, 
recovered  in  the  action  does  not  affect  the  creditor's  rights 
under  the  new  contract.    In  re  Agriculturist  Cattle  Insu/rance 
Co.,  4  Ch.  Div.  34  n. 

In  Popple  V.  Sylvester  (22  Ch.  D.  98)  the  headnote  is  mis-  Powfie  v. 
leading.     The  creditor's  claim  was  not  in  an  action  of  debt  bnt 
in  an  action  to  realize  the  security  (see  25  Ch.  Div.  345,  346, 
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350).  The  covenant  was  to  pay  interest  at  7  per  cent^  so  long 
as  the  principal  or  any  part  thereof  should  remain  due  on.  the 
security  of  the  mortgage,  and  it  was  held  that  the  mortgagee 
was  entitled  to  recover  interest  at  7  per  cent,  out  of  the  pro- 
ceeds of  mortgaged  policies,  although  he  had  recovered 
judgment  against  the  mortgagor  for  principal  and  interest. 
See  also  Lotvry  v.  WilUamSy  (1895)  1  I.  E.  274. 


B.    Limitations  on  the  Recovbbt  of  the  Debt, 
Real  Property     The  Beal  Property  Limitation  Act,  1874  (37  &  38  Vict  c 

Limitation  .  . 

Act,  1874,       57),  which  came  into  operation  (sect  12)  on  the  1st  of  January, 

^'  ^  1879,  enacts— . 

Sect.  8.  No  action  or  suit  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any  mort- 
S^g^>  judgment,  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  lega.cy, 
but  within  twelve  years  next  after  a  present  right  to  receive 
the  same  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
mean  time  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent,  to 
the  person  entitled  thereto,  or  his  agent;  and  in  such  case 
no  such  action  or  suit  or  proceeding  shall  be  brought  but 
within  twelve  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  one,  was  given. 

This  section  replaces  sect  40  of  the  Beal  Property  Limita- 
tion Act,  1833  (3  &  4  Wm.  IV.  c.  27). 

The  section  extends  (sect.  10)  to  sums  of  money  or  legacies 
secured  by  an  express  trust. 

Action  to  An  action  to  recover  a  legacy  charged  on  land  is  within 

charged  on  this  section,  and  not  within  sects.  1  and  2,  the  only  remedy  of 
the  legatee  being  to  have  his  legacy  raised  by  sale  or  mort- 
gage of  the  land.    In  re  Owen,  (1894)  3  Ch.  220. 

Judgments         Judgments  are  within  this  section  although  they  are  no 
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longer  charges  on  land.    Therefore^  a  judgment  cannot  be  are  within 
enforced,  even  as  against  the  personal  estate  of  a  judgment 
debtor,  after  twelve  years.     Watson  v.  Birehy  15  Sim.  523; 
Jay  V.  Johnsianey  (1893)  1  Q.  B.  25, 189. 

The  section  governs  the  personal  remedy  against  the  mort-  Aotions  on 
gagor  on  the  covenant  in  the  mortgage  deed  or  on  a  collateral  bom^are  ^ 
bond  given  by  him  to  secure  the  mortgage  debt.    Doe  v.  ^**^"*  section. 
WilUamSy  5  Ad.  &  E.  291,  296  ;  Sutton  v.  Stitton,  22  Oh.  Div. 
511 ;  Feamaide  v.  Flint,  22  Ch.  D.  579 ;  In  re  England,  (1895) 
2  Ch.  820. 

The  better  opinion  appears  to  be  that  the  section  is  con- 
fined to  proceedings  against  the  mortgagor,  i,e.  the  person 
whose  land  is  charged,  and  those  claiming  under  him. 

This  formed  the  ground  of  the  judgment  of  Kay,  L.J.  (then  Action  against 
Kay,  J.),  and  Bowen,  L.J.,  in  In  re  Frisby  (43  Ch.  Div.  106),  ""'^*y- 
where  the  action  was  against  a  surety  on  his  covenant  con- 
tained in  the  mortgage  deed.      Cotton,  L.J.,  appears  to  have 
been  of  the  contrary  opinion  (p.  116). 

In  In  re  Powers  (30  Ch.  Div.  291)  it  was  held  that  the 
section  did  not  apply  to  an  action  against  sureties  on  a  bond 
by  them  conditioned  to  bo  void  if  the  mortgagor  should  pay 
the  debt  and  interest  according  to  his  covenant  in  the  mort- 
gage deed. 

Even  if  the  section  applies  to  such  a  bond,  the  remedy  on 
it  will  not  be  barred  so  long  as  the  mortgage  subsists  which 
it  is  given  to  secure.  In  re  Powers,  supra;  and  see  the  obser- 
vations of  Kay,  J.,  in  In  re  Frisby,  43  Ch.  D.  106,  111, 

A  present  right  to  receive  arises  when  the  charge  comes  ''Present 
into  present  operation,  although  the  amount  receivable  has  reoeive." 
not  been  ascertained.    Hornsey  Local  Board  v.  Monarch  BuUd- 
ing  Society  J  24  Q.  B.  Div.  1. 

The  expression  **  capable  of  giving  a  discharge,"  is  intended  "Capable  of 
to  exclude  persons  under  a  legal  incapacity,  such  as  infants  Ssc^rge.** 
and  lunatics.    Hornsey  Local  Board  y.  Monarch  Bv/Udmg  Society , 
24Q.B.Div.  1. 

In  Chinnery  v.  Evcms  (11  H.  L.  C.  115)  Lord  Westbury  was  Payment, 
apparently  of  opinion  that  the  words,  ''by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent,"  referred  to  the 
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payment  as  well  as  to  the  signatiue  of  the  acknowledgmoit 
(p.  134).  At  the  same  time  he  treated  the  proTision  as  to 
payment  as  identical  with  the  provision  in  the  Real  Property 
Limitation  Act,  1837  (7  Wm.  IV.  &  1  Vict.  c.  28),  and  Lord 
Cranworth  bases  his  opinion  upon  the  latter  enactment.  The 
better  opinion,  however,  appears  to  be  that  these  words  do  not 
refer  to  the  payment.  See  Harladc  v.  AMerry,  19  Ch.  Div. 
539,  pp.  545,  548,  551 ;  In  re  FriAy,  43  Ch.  Div.  106,  pp.  116, 
117. 

Payment  is  not  confined  to  payment  by  the  person  against 
whom  or  whose  representatives  the  action  is  brought.  Pay- 
ment made  by  any  person  liable  to  pay  keeps  the  debt  alive 
as  against  any  other  person  liable.  In  re  FriAy,  43  Ch.  Div. 
106. 

Payments  made  by  a  mortgagor  who  has  sold  the  eqnity  of 
redemption  in  one  of  the  mortgaged  estates  keep  the  debt 
alive  as  against  the  purchaser  of  that  estate.  Chinnery  v. 
Evans,  11  H.  L.  C.  115. 

Payments  made  by  a  receiver  appointed  by  the  Court  under 
the  Irish  statute,  11  &  12  Greo.  III.  c.  10,  are  payments  within 
the  section.    Chirmery  v.  Evans,  11  H.  L.  C.  115. 

Payments  by  a  mortgagor  after  he  has  assigned  the  equity 
of  redemption,  subject  to  the  mortgages  and  charges  thereon, 
do  not  keep  the  mortgage  debt  alive  as  against  the  assignee. 
Newhould  v.  Smith,  29  Ch.  D.  882 ;  33  Ch.  Div.  127 ;  14  App. 
Ca£>.  423,  where  the  Lords  reserved  their  opinion  upon  the 
point. 

Payment  by  one  of  several  devisees  under  a  will  does  not 
keep  the  debt  alive  as  against  the  other  devisees.    Dickenson 
V.  Teasdale,  31  B.  511 ;  1  D.  J.  &  S.  52,  62. 
Acknowledg-       An  acknowledgment  by  trustees  of  an  estate  devised  in  trust 
"'^ '  for  payment  of  debts  keeps  a  debt  alive  against  the  parties 

beneficially  interested.    Lord  St  John  v.  Boughtony  li  Sim.  219 ; 
Toft  V.  Stephenson,  1  D.  M.  (&  G.  28. 
Time  does  not     Time  does  not  run  under  the  statute  so  long  as  the  same 
samrbftod      person  is  both  liable  to  pay  and  entitled  to  receive  interest 
***i!^??J-         Thus,  the  statute  does  not  run  during  the  life  of  a  tenant 

and  to  reoeire.  '  ° 

for  life  or  a  tenant  in  common  for  life  who  is  absolutely  entitled 
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to  a  mortgage  or  charge  upon  the  settled  estates  (BurreU  v. 
Earl  of  Egremont,  7  B.  205,  234 ;  Wynne  v.  Styan,  2  Ph.  303), 
or  during  the  life  of  a  tenant  for  life  who  has  a  life  interest 
in  the  mortgage  debt,  although  there  are  trustees  both  of  the 
settled  land  aud  of  the  mortgage  debt  {Topham  v.  Booths 
35  Ch.  D.  607). 

So,  where  a  wife  is  beneficially  entitled  to  the  mortgage  debt, 
and  the  husband  liable  to  pay  interest  to  her  trustee,  time  does 
not  run  while  husband  and  wife  are  living  together.  In  re 
Hawesy  62  L.  J.  Ch.  463. 

A  devisee  in  fee  is  only  accountable  to  creditors  of  his 
testator  to  the  extent  of  the  value  of  the  devised  estate,  and 
not  for  any  interest  received  by  him  before  the  issue  of  the 
writ.  Therefore,  where  a  devisee  in  fee  of  an  estate  was  also 
tenant  for  life  of  a  sum  of  money  which  his  testator  had 
charged  on  the  estate,  it  was  held  that  the  receipt  by  the 
devisee  of  the  rents  and  profits  of  the  estate  was  not  a  pay- 
ment of  interest  within  the  section.  In  re  England,  (1895)  2 
Ch.  100,  820. 

Cases  not  within  sect.  8  of  the  Beal  Property  Limitation  3&4Wra.  IV, 
Act,  1874,  are  governed  by  sect.  3  of  3  &  4  Wm.  IV.  c.  42,  *^  ^^' "'  ^• 
which  provides  that  all  actions  of  covenant  or  debt  upon  any 
bond  or  other  specialty  shall  be  commenced  and  sued  within 
twenty  years  after  the  cause  of  such  actions  or  suits. 

Sect  5  of  the  same  Act  provides  that  if  any  acknowledg-  s.  5. 
ment  shall  have  been  made,  either  by  writing  signed  by  the 
party  liable  by  virtue  of  such  specialty,  or  his  agent,  or  by 
part  payment  or  part  satisfaction  on  account  of  any  principal 
or  interest  being  then  due  thereon,  it  shall  be  lawful  for  the 
person  entitled  to  such  actions  to  bring  his  action  for  the 
money  remaining  unpaid  and  so  acknowledged  to  be  due 
within  twenty  years  after  such  acknowledgment  by  writing 
or  part  payment  or  part  satisfaction  as  aforesaid. 

This  section  differs  as  to  acknowledgment  from  sect.  8  of  Acknowledg- 
the  Eeal  Property  Limitation  Act,  1874.     Under  this  section  ™^°  ' 
it  is  not  necessary  that  the  acknowledgment  should  be  made 
to  the  party  entitled  to  the  money  or  his  agent.    Forsyth  Vi 
Bristowe,  8  Ex.  716. 
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An  acknowledgment  within  this  section  need  not  amount 
to  a  promise  to  pay.  A  written  statement,  although  not  made 
to  the  creditor,  that  the  debt  exists  is  sufficient.  Moodie  t. 
Bannister,  4  Drew.  432. 

An  acknowledgment  revives  the  debt,  although  made  after 
the  remedy  is  barred  by  the  Act.    Moodie  v.  Bannister,  8upr€L 
The  effect  of  an  acknowledgment  is  apparently  limited  to 
the  interest  of  the  person  making  it    Coope  v.  Cresswdl,  L.  B. 
2  Ch.  112, 124. 

Payment.  Payment  by  a  stranger  has  no  effect.    Payment  must  be 

made  by  a  person  liable  to  pay.  But,  subject  as  above^  P&7~ 
ment  by  any  person  liable  keeps  the  debt  alive  as  against  any 
other  person  liable.  Boddam  v.  Morley,  1  De  G.  &  Jo.  1 ; 
Pears  v.  Laing,  12  Eq.  41 ;  see,  however,  Coope  v.  CresswM, 
L.  R.  2  Ch.  112. 

MercanUle         The  Mercantile  Law  Amendment  Act,  1856  (19  &  20  Vict. 

Law  Ameod- 

ment  Act,       c.  97),  provides  (sect.  14)  that  no  co-contractor  or  co-debtor 
1856, 8. 97.      gj^jj  j^g^  ^^^  benefit  of  sect  3  of  the  Act  3  &  4  Wm.  IV.  c 

42,  by  reason  only  of  payment  of  any  principal,  interest,  or 

other  money  by  any  other  co-contractor  or  co-debtor. 
Payment  by        Payment  by  an  assignee  of  the  equity  of  redemption,  or  by 
equity  of        tenant  for  life  under  a  settlement  made  by  the  covenantor^ 
by  tooant  for'  keeps  the  debt  alive  as  against  the  assets  of  the  covenantor. 
1^®-  Forsyth  v.  Bristowe,  8  Ex.  716 ;  Boddam  v.  Morley,  1  De  G.  & 

Jo.  1;  In  re  Hollingshead,  37  Ch.  D.  651 ;  Dtbb  v.  Walker, 

(1893),  2  Ch.  429 ;  Leahy  v.  Be  Moleyns,  (1896)  1  L  R.  206. 
Payment  by        As  to  the  rule  to  be  applied  where  the  person  paying  fills 
two  capacities,  two  characters,  e,ff.  execntor  and  beneficial  devisee,  see  Ford- 

ham  V.  Wallia,  10  Ha.  217 ;  In  re  HoUingahead,  37  Ch.  D. 

651 ;  Bibb  v.  WalJcer,  (1893)  2  Ch.  429 ;  Shea  v.  Moore,  (1894) 

1 1.  R,  158, 171. 


C.    Limitations  on  the  Reooveby  of  Interest  ik 

Abbeaiu 

The  Real  Property  Limitation  Act,  1833  (3  &  4  Wmi  IV.  c, 
27),  enacts — 
Beal  Property     Sect.  42.  No  arrears  of  rent  or  of  interest  in  respedt  of  any 
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sum  of  money  charged  upon  or  payable  out  of  any  land  or  Limitation 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  g,  42. 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent :  Provided, 
nevertheless,  that  where  any  prior  mortgagee  or  other  incum- 
brancer shall  have  been  in  possession  of  any  land,  or  in  the 
receipt  of  the  profits  thereof,  within  one  year  next  before  an 
action  or  suit  shall  be  brought  by  any  person  entitled  to  a 
subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  sach  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole  time 
that  such  prior  mortgagee  or  incumbrancer  was  in  such  posses- 
sion or  receipt  as  aforesaid,  although  such  time  may  have 
exceeded  the  said  term  of  six  years. 

This  section  is  extended,  by  sect  10  of  the  Eeal  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  to  sums  of  money 
or  legacies  secured  by  an  express  trust. 

This  section  must  be  read  in  connection  with  sect.  3  of  the 
Act  3  «&  4  Wm.  IV.  c.  42. 

The  result  is  that,  in  an  action  brought  by  the  mortgagee  Arraan  in 
for  foreclosure,  six  years'  arrears  of  interest  only  can  be^'J^Jj*^ 
claimed,  although  the  mortgagor  has  covenanted  or  ei^tered  ^^^^^f , 
into  a  collateral  bond  for  payment  of  the  mortgage  money. 
But  where  the  mortgagee  brings  an  action  on  the  covenant  or 
bond,  he  can,  by  virtue  of  sect.  3  of  3  &  4  Wm.  IV.  c.  42, 
recover  twenty  years'  arrears.    Strachan  v.  HioTnas,  12  Ad.  & 
E.  536 ;  Hughes  v.  Kelly,  3  D.  &  War.  482 ;  Himter  v.  Noekolds, 
1  Mac.  &  G.  640 ;  Shaw  v.  Johnson,  1  Dr.  &  Sm.  412 ;  Lems  . 
V.  Duneombe,  29  B.  175 ;  Bound  v.  BeU,  31  L.  J.  Ch.  127. 

The  doctrine  that  the  mortgagee  in  a  personal  action 
against  the  mortgagor  may  recover  twenty  years'  arrears  is 
inconsistent  with  the  reasoning  in  Sutton  v.  Sutton  (22  Ch. 
Div.  511),  although  Hunter  v.  Noekolda  (1  Mac.  &  Q.  640)  may 


in 
ooyenant; 
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be  distinguished  on  the  ground  mentioned  by  Cotton,  HJ.,  in 
22  Ch.  D.  p.  518. 
in^emption  The  cases  of  Du  Vigier  v.  Lee  (2  Ha.  326)  and  Elvy  r. 
Ntyrwood  (5  De  G.  &  Sm.  240)  decided  that  the  heir  of  the 
mortgagor  can  only  redeem,  where  the  mortgagee  is  entitled 
to  a  bond  or  covenant  in  which  the  heir  is  bonnd,  on  the  terms 
of  paying  all  arrears  up  to  twenty  years  due  under  such  bond 
or  covenant. 

Kindersley,  Y.C,  appears  to  have  been  of  opinion  that  if 
the  mortgagor  instituted  an  action  for  redemption  be  would 
be  required  to  pay  all  arrears  due  (L.  B.  1  Eq.  418,  p.  421). 
in  action  to  The  mortgagee  is  entitled  to  retain  as  against  the  mortgagor, 
ceodTof^Mdo ;  ^^^  ^^  ^^  proceeds  of  sale  of  the  mortgaged  property,  all  arrears 
due  though  exceeding  six  years.  Edmunds  v.  Waugh^  L.  B.  1 
Eq.  418;  In  re  Marshfield,  34  Ch.  D.  711,  not  following 
Mason  v.  Broadbent,  33  B.  296 ;  see  Arcihdall  y.  Anderson,  25 
L.  E.  Jr.  433. 

Edmwnds  v.  Waugh  was  explained  in  In  re  Steals  Mortgaged 
Estates  (2  Ch.  D.  713,  p.  717),  as  based  on  the  principle  of 
retainer, 
in  petition  for     A  petition  by  a  mortgagee  for  payment  out  of  Court  of 
of  oonrt.         money  paid  in  under  the  Lands  Clauses  Act  for  purchase  of 
land  subject  to  a  mortgage  is  within  the  section,  and  the  mort- 
gagee is  only  entitled  to  six  years'  arrears.    In  re  Steals  Mori* 
gaged  Estates,  2  Ch.  D.  713 ;  see  In  re  Slater's  Trusts^  11  Ch. 
D.  227. 
"Money  Money  secured  by  mortgage  of  a  reversionary  interest  in 

obargett  upon         _  ,.,  -  i.i  \  tj 

land."  real  estate  devised  upon  trust  for  sale  is  charged  upon  lana 

within  the  section.    Bowyer  v.  Woodman,  L.  B.  3  Eq.  313. 

But  a  mortgage  of  the  reversionary  interest  of  the  mortgagor 

in  a  residue  of  personalty  which  happens  at  the  time  of  the 

mortgage  to  be  invested  in  a  mortgage  of  land  is  not  within 

the  section.    Smith  v.  Hill,  9  Ch.  D.  143. 

Mortgages  of      The  section  does  not  extend  to  mortgages  of  personal  estate* 

not  within      Therefore,  in  an  action  for  foreclosure  of  a  reversionary  interest 

■®^'^"'  in  personalty,  the  mortgagee  is  entitled  to  full  arrears.    5mttt 

y.  Hill,  9  Ch.  D.  143 ;  Mellersh  v.  Brown,  45  Ch.  D.  225* 

Clarkson  v.  Henderson  (14  Ch.  D.  348)  was  also  a  case  of 
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personalty,  but  it  seems  to  have  been  decided  on  the  ground 
that  the  mortgage  contained  a  provision  capitalizing  interest 
in  arrear. 

The  proviso  at  the  end  of  sect.  42  does  not  apply  to  the  Effeot  of 
case  of  a  purchaser  in  possession  who,  on  the  occasion  of  his  P™^^®- 
purchase,  has  had  various  old  incumbrances  assigned  to  a 
trustee  for  him.     Chinnery  v.  EvcmSy  11  H.  L.  0.  115. 

The  section  runs  against  the  mortgagee  of  a  reversionary  Mortgage  of 
interest  in  land  during  the  tenancy  for  life  to  which  it  ^^^\^^^^ 
subject     Vincent  v.  Qoingy  1  J.  &  Lat.  697 ;  Sinclair  v.  Jack-  ^^^ 
wny  17  B.  405 ;  Bowyer  v.  Woodman,  L.  R.  3  Eq.  313 ;  Smith 
V.  Eill,  9  Oh.  D.  143,  not  following  WheeUt  v.  HaweU,  3  K.  & 
J.  198. 

Where  a  mortgage  of  a  reversionary  share  in  the,  proceeds 
of  sale  of  realty  and  in  personalty  in  Court  in  an  adminintra- 
tion  action  contained  a  proviso  for  reconveyance  by  the  mort- 
gagee, if  the  mortgagor  should,  on  or  before  the  death  of  the 
tenant  for  life,  pay  the  principal  sum  '^  with  interest  for  the 
same  in  the  mean  time,"  and  also  a  covenant  by  the  mortgagor 
for  payment  of  interest  half-yearly,  it  was  held,  on  the  mort- 
gagor's application  for  payment  out  in  the  administration 
action,  that  the  mortgagee  was  entitled  to  all  interest  unpaid. 
In  re  Twner,  43  W.  R.  153. 

The  ratio  decidendi  was  that  the  mortgagee  could  not  fore- 
close till  the  death  of  the  tenant  for  life,  whether  interest  was 
paid  or  not,  and  that,  therefore,  no  interest  could  be  in  arrear 
till  then. 

An  acknowledgment  under  this  section  is  only  available  Aoknowledgw 
as  against  the  person  by  whom  it  was  given.     Therefore,  an  °*^*' 
acknowledgment  by  the  mortgagor  does  not  enable  a  first 
mortgagee  to  recover  more  than  six  years'  arrears  as  against 
a  second  mortgagee.    Bolding  v.  Lane^  1  D.  J.  &  S.  122. 

It  has  been  held  in  Ireland  that  an  acknowledgment  by 
the  tenant  for  life  of  a  settled  estate  as  to  an  arrear  of  interest 
due  under  a  mortgage  of  the  fee  was  binding  on  the  remainder- 
man.   In  re  Fitzmawrice's  Minors,  15  Ir.  Ch.  445. 
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CHAPTER  LIV. 


DISCHABGE  OF  THE  INCUMBEBED  PROPBBTY. 


Btatate- 
baned. 


The  extinction  (otherwise  than  by  payment  or  its  equivalent) 
of  a  seenred  debt  does  not  determine  the  right  of  the  in- 
cnmbrancer  to  realize  his  security. 
Seonriiyoan  A  mortgagee  is  entitled  to  realize  his  security  (a),  and 
ftlthoQgh  debt  ^  solicitor  to  retain  papers  over  which  he  has  a  lien  (i), 
although  the  debt  is  barred  by  the  Statute  of  Limitations, 
(a)  Seager  v.  AstMy  26  L.  J.  Ch.  809.  (6)  In  re  Carter,  55 
L.  J.  Ch.  230 ;  Cwwen  v.  MiOwm,  42  Ch.  Div.  424. 

A  solicitor,  who  has  taken  a  mortgage  from  his  client  for 
costs,  is  entitled  to  foreclose,  although,  an  order  for  taxation 
having  been  obtained  against  him  and  no  bill  delivered,  sect 
37  of  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  prevents 
him  from  suing.     Thomas  v.  Cross,  13  W.  B.  166. 

A  mortgagee  is  entitled  to  realize  his  security  (a),  and  a 
solicitor  to  enforce  his  lien  on  a  fund  recovered  (&),  althongh 
he  has  obtained  judgment  for  his  debt  and  taken  the  debtor 
in  execution,  (a)  O'Brien  v.  Lewis,  4  Giff.  396 ;  3  D.  J.  &  S. 
606 ;  Ex  parte  Sheil,  4  Ch.  Div.  789.  (6)  Lloyd  v.  Mason,  4 
Ha.  132 ;  O^Brien  v.  Lewis,  supra. 

A  solicitor  does  not  lose  his  lien  on  deeds  by  obtainiDg 
judgment  for  his  costs  (a),  or  by  getting  an  order  charging 
them  with  interest  on  stock  standing  in  the  client's  name  (i)* 
(a)  In  re  Aihin's  Estate,  (1894)  1  I.  K.  225 ;  (b)  Be  Lumtet/,  37 
Sol.  Jo.  83. 

Sect  3  of  the  Partnership  Act,  1890  (53  &  54  Vict  c.  39), 
provides  in  effect  that  a  lender,  under  a  written  contract 
signed  by  or  on  behalf  of  all  the  parties,  to  a  person  in 
business  at  a  rate  of  interest  varying  with  the  profits,  shall 


or  merged  in 
judgment. 


Partnership 
Act,  1890, 
0.8. 
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not  be  entitled  to  recover  anything  in  respect  of  his  loan  if 
the  borrower  is  adjadged  a  bankrupt,  enters  into  a  composition 
with  his  creditors,  or  dies  insolvent,  until  the  claims  of  the 
other  creditors  for  value  of  the  borrower  have  been  satisfied. 

This  section,  though  differing  in  language  from  the  corre- 
sponding section  of  Bovill's  Act  (28  &  29  Yict.  c.  86),  is 
probably  intended  to  have  the  same  effect  as  that  section, 
under  which  it  has  been  held  that,  where  such  a  loan  is 
secured  by  mortgage,  the  right  of  the  lender  to  realize  his 
security  is  not  affected  by  the  Act  Ex  parte  Sheil,  4  Ch. 
Div.  789 ;  Badeley  v.  Conmlidated  BmTc,  34  Cb.  D.  536 ;  38 
Ch.  Div.  238. 

The  circumstances  which  determine  the  incumbrancer's 
rights  over  the  property  secured  differ  according  as  his 
incumbrance  is  a  mortgage,  equitable  charge  or  lien,  pledge, 
or  common  law  lien. 


A.      MORTQAaES. 

In  the  case  of  a  mortgage,  whether  of  land  or  chattels,  a  Tender. 
tender,  properly  made  and  improperly  rejected,  neither 
extinguishes  the  mortgage  debt  nor  determines  the  mort- 
gagee's property  in  the  security.  Bank  of  New  South  Wales 
V.  QOonnoTy  14  App.  Cas.  273 ;  Johnson  v.  Diprose,  (1893)  1 
Q.  B.  512. 

The  Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  Real  Property 
c.  57).  enacts-  ^^^tm^ 

Sect.  1.  After  the  commencement  of  this  Act  no  person  ^  ^' 
shall  make  an  entry  or  distress,  or  bring  an  action  or  suit, 
to  recover  any  land  or  rent,  but  within  twelve  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action  or  suit,  shall  have  first 
accrued  to  some  person  through  whom  he  claims ;  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued  to  the  person  making 
or  bringmg  the  same. 
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Bent  Rent  here  includes  rent-charge  and  rent-seek  (a),  bnt  not 

rent-seryice,  i.e.  rent  reserved  in  consideration  of  a  demise  (I), 
(a)  James  v.  Salter^  3  Bing.  N.  C.  544 ;  Irish  Land  Cammismon 
V.  Grant,  10  App-  Cas.  14 ;  Paine  v.  Esdaile,  13  App.  Cas.  613; 
EawiU  V.  Earl  of  EarringUm,  (1893)  2  Ch.  497  ;  Joaes  t. 
Withers,  74  L.  T.  572.     Q>)  Grant  v.  EUis,  9  M.  &  W.  113. 

This  section  applies  to  actions  of  foreclosure,  whether  the 
mortgage  is  legal  or  equitable,  but  not  to  actions  for  raising 
a  sum  of  money  charged  on  land  by  sale  or  mortgage  of  the 
land.  Wrixon  v.  Vize,  3  D,  &  War.  104 ;  In  re  Often,  (1894) 
3  Ch.  220. 

When  right         Sect.  2  provides  as  to  when  the  right  to  recover  any  land 

aoemes  in  _ 

case  of  fntoie  or  rent  shall  be  deemed  to  have  first  accrued  in  the  case  of 
an  estate  or  interest  in  reversion  or  remainder,  or  other  futnre 
estate  or  interest. 

The  right  of  an  equitable  mortgagee  of  a  reversionaiy 
interest  in  land  first  accrues  when  the  reversionary  interest 
£Eklls  into  possession.  HugUl  v.  WUkinsany  38  Ch.  D-  480; 
In  re  Conlan's  Estate,  29  L.  R.  Ir.  199. 

Disabilitiet.  Sects.  3,  4,  and  5  provide  for  the  disabilities  of  infancji 
coverture,  idiotcy,  lunacy,  or  unsoundness  of  mind. 

Real  Property     The  Eeal  Property  Limitation  Act,  1833  (3  &  4  Wm.  lY. 

Limitation  f      J  '  \ 

Act,  1833,  c.  27),  enacts  (sect.  3)  that  when  the  person  claiming  snch 
land  or  rent,  or  the  person  through  whom  he  claims,  shall  hare 
become  entitled  by  reason  of  any  forfeiture  or  breach  of  con- 
dition, then  such  right  shall  be  deemed  to  have  first  accmed 
when  such  forfeiture  was  incurred  or  such  condition  was  brokes. 
The  right  to  bring  an  action  for  foreclosure  accrues,  under 
this  section,  on  breach  of  the  condition  contained  in  the  mort- 
gage-deed for  repayment  of  the  principal.  Wrixon  v.  Fia,  3 
D.  &  War.  104  ;  Heath  v.  Pugh,  6  Q.  B.  Div.  345,  363 ;  KSiOe 
V.  Fairthome,  (1895)  1  Ch.  219. 

Time  ceases  to     Time  ceases  to  run  against  a  mortgagee,  whether  legal  or 

mor^^M  on  ©qnitable,  when  he  issues  a  writ  in  an  action  for  foreclosure. 

issne  of  writ  j^  mortgagee  acquires  a  new  title  to  the  mortgaged  land  by 
virtue  of  the  order  for  foreclosure  absolute,  and  he  may  bring 
an  action  to  recover  the  land  within  twelve  years  from  that 
date.    Heath  v.  Pugh,  6  Q.  B.  Div.  345 ;  7  App.  Cas.  235. 
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The  Real  Property  Limitation  Act,  1833,  enacts — 

Sect  14.  When  an  acknowledgment  of  the  title  of  the  Acknowledg- 
person  entitled  to  any  land  or  rent  shall  have  been  given  to  ™®° 
him  or  his  agent  in  writing  signed  by  the  person  in  possession 
or  in  receipt  of  the  profits  of  quch  land  or  in  receipt  of 
such  rent,  then  such  possession  or  receipt  of  or  by  the 
person  by  whom  such  acknowledgment  shall  have  been 
given  shall  be  deemed,  according  to  the  meaning  of  this  Act, 
to  have  been  the  possession  or  receipt  of  or  by  the  person 
to  whom  or  to  whose  agent  such  acknowledgment  shall  have 
been  given  at  the  time  of  giving  the  same,  and  the  right  of 
snch  last-mentioned  person,  or  any  person  claiming  through 
him,  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given. 

The  Real  Property  Limitation  Act,  1837  (7  Wm.  IV.  &  1  Payment 
Vict  c.  28,  as  altered  by  the  Real  Property  Limitation 
Act,  1874,  sect.  9),  enacts  (sect  1)  that  it  shall  be  lawful  for 
any  person  entitled  to  or  claiming  under  any  mortgage  of 
land  ...  to  make  an  entry  or  bring  an  action  at  law  or  suit 
in  equity  to  recover  such  land  at  any  time  within  twelve  years 
next  after  the  last  payment  of  any  part  of  the  principal  money 
or  interest  secured  by  such  mortgage. 

The  payment  must  be  on  account  of  principal  or  interest. 
Payment  of  rent  by  a  tenant  of  the  mortgaged  land  is  not  pay- 
ment within  the  section.    Harlock  v.  AMerry,  19  Ch.  Div.  539. 

A  payment  not  professedly  made  on  account  of  principal 
or  interest  cannot  be  ratified  by  the  mortgagor.  Harlock  v. 
AMerry,  19  Oh.  Div.  539. 

The  payment  must  be  made  by  a  person  liable  to  pay  Payment  by 
principal  or  interest,  but  it  is  not  necessary  that  the  payment  ii^5i^^|[^g 
should  be  made  by  the  party  sought  to  be  charged  in  the  ^'^^  "?^* 
suit  or  by  his  agent    Hence,  payments  made  by  a  principal 
debtor  keep  alive  the  right  to  foreclose  a  mortgagor  surety. 
Chinnery  v.  Evans,  11  H.  L.  C.  115 ;  Harlock  v.  Ashberry,  19 
Ch.  Div.  539  ;  Lemn  v.  Wilson,  11  App.  Gas.  639. 
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Payments  made  by  a  mortgagor^  who  has  sold  the  mort- 
gaged estate,  keep  the  right  alive  as  against  the  pnichaser. 
In  re  Muskerry,  9  Ir.  Ch.  94. 
Payment  mi2st  Payment  must  be  made  to  the  person  entitled  to  receive  the 
entitled.  money.  Where  the  administrator  of  the  mortgagee,  who  was 
also  one  of  several  residuary  legatees,  had  appropriated  the 
mortgage  in  satisfaction  of  his  share  of  the  residue,  it  was 
held  that  the  debt  was  kept  alive  by  payment  to  his  executrix. 
Barclay  v.  Owen,  60  L.  T.  220. 

Time  does  not  run  against  the  mortgagee  while  the  person 
entitled  to  receive  interest  on  the  mortgage  debt  is  tenant  for 
life  of  the  mortgaged  property.    Lard  Carhery  v.  PresUm,  13 
Ir.  Eq.  455. 
Extinction  of       Sect.  34  of  the  Act  of  1833  provides  that,  at  the  determina- 
title.  tion  of  the  period  limited  by  the  Act  to  any  person  for  making 

an  entry  or  distress,  or  bringing  any  writ  of  quare  impadit 
or  other  action  or  suit,  the  right  and  title  of  such  person  to 
the  land,  rent,  or  advowson  for  the  recovery  whereof  such 
entry,  distress,  action,  or  suit  respectively  might  have  been 
made  or  brought  within  sucii  period,  shall  be  extinguished. 
See  Dawkins  v.  Lord  Penrhyn,  4  App.  Cas.  51. 

The  right,  as  well  as  the  remedy,  of  an  equitable  mortgagee 
is  barred  under  this  section,  although  there  is  a  prior  out- 
standing legal  estate.    Kibble  v.  Fairthomey  (1895)  1  Ch.  219. 
Payment  after     A  payment  or  acknowledgment  made  by  the  mortgagor 

gnished  has    after  the  mortgagee's  title  is  extinguished  by  virtue  of  sect, 
no  effect.        34  j^  ^^  ^^^^^    j^  ^^  ^^^^^  ^^  q^  jjj^  284;  Sanders  v. 

Sanders,  19  Ch.  Div.  373 ;  Becher  v.  Ddaeour,  11  L.  B.  Ir.  187 ; 
KibUe  V.  Fairthome,  (1895)  1  Ch.  219.  Stansfidd  v.  Edbsm 
(3  D.  M.  &  G.  690),  so  far  as  contra,  is  overruled. 


B.    Equitable  Chakges  and  Liens. 

Merger  of  An  equitable  charge   on   property  may  be  merged  in   a 

mortgage.       mortgage  of  the  property.    Thus,  where  a  policy  of  insurance 

was  deposited  to  secure  an  amount  then  due  to  the  depositee, 

and  the  depositor  afterwards  executed  a  formal  mortgage  of 

the  policy  to  secure  further  advances  only,  it  was  held  that 
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the   depositee  had  no  right  to  retain  the  policy  after  the 
mortgage  was  satisfied.    In  re  AwnesUy^  2  Eq.  Bep.  1257. 

Where  a  company  had  a  lien  under  its  articles  on  the  Gompany'B 
shares  of  a  member  for  debts  due  from  him^  with  a  power  of 
selling  the  shares  fourteen  days  after  notice  to  the  share- 
holder, and  a  member  who  was  indebted  to  the  company  gave 
them  his  promissory  note  for  the  amount  of  the  debt,  and 
transferred  certain  of  the  shares  to  a  trustee  for  the  company 
with  power  of  selling  immediately  on  default,  it  was  held  that 
the  lien  under  the  articles  on  all  the  shares  was  not  extin- 
guished. Bwnh  of  Africa  v.  8aliAury  Gold  Mimng  Co.,  (1892) 
A.  G  281. 

A  vendor  of  land  does  not  as  a  rule  lose  his  lien  for  the  Unpaid  ven- 
unpaid  purchase-money  by  taking  a  personal  security,  e.g.  a 
bond  (a),  bill  of  exchange  (6),  or  promissory  note  (c),  from  the 
purchaser,  (a)  Saunders  v.  Leslie^  2  Ba.  &  Be.  509 ;  Winter 
v.  Lord  Anson,  3  Buss.  488;  see  Machreth  y.  SymmonSy  15 
Ves.  329.  (J)  Grant  y.  MiUsy  2  V.  &  B.  306;  Ex  parte  Peake, 
1  Madd.  346,  356 ;  Teed  y.  Oarruthers,  2  T.  &  C.  C.  31,  40. 
(c)  Hughes  y.  Kearney ,  1  Sch.  &  L.  132 ;  Ex  parte  Loaring,  2 
Bose,  79. 

Where  a  vendor  took  a  mortgage  for  part  of  the  purchase- 
money  and  a  note  tot  the  balance,  it  W6t8  held  that  his  lien 
was  lost  as  to  both  amounts.    Bond  v.  Eent^  2  Yem.  381. 

The  vendor  does  not  lose  his  lien  as  against  a  railway  com- 
pany by  accepting  a  deposit  in  the  names  of  trustees  in  lieu 
of  the  statutory  deposit.  Walker  v.  Ware  d  Bu/ntingford  By. 
Co.,  L.  R  1  Eq.  195. 


C.    Pledges. 

A  pledge  is  not  determined  by  delivery  of  the  article  Delivery  of 
pledged  to  an  agent,   either  for  safe  custody  or  for  sale,  agent^ 
although  that  agent  be  the  pledgor.    North  Western  Bank  v. 
Poynter,  Son,  &  Maedonalds,  (1895)  A.  C.  56,  68. 

But  where  the  pledgor  has  by  fraud  got  possession  of  the 
pledge  from  the  pledgee,  the  latter  cannot  maintain  trover 
against  a  bond  fide  purchaser  or  pledgee  from  the  fraudulent 
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Tender  of 
amount  due. 


pledgor.      Bahcoek  v.   Latvson,  4    Q.  B.  D.  394;  5   Q.    B» 
Div.  284. 

A  pledge  is  determined,  and  the  special  property  of  the 
pledgee  divested,  by  a  proper  tender  of  the  amount  dne. 
Batdiff  V.  DavtBy  Yelv.  178 ;  Goggs  y,  Bernard,  1  Smi.  L.  C. 
201,  214  ;  DoncM  v.  Suckling,  L.  E.  1  Q,  B.  585,  610  ;  Burdid 
V.  SeweU,  10  Q.  B.  D.  363,  367 ;  Bank  of  New  SotUh  Wale» 
v.  (fGowMTy  14  App.  Cas.  273 ;  Ywngmaiin  y.  Briesemann,  67 
L.  T.  642. 
Tenderormnst     The  person  tendering  must  not  only  make  the  tender,  bat 


keep  money 
reaay. 


Coin,  bank- 
notes. 


Oheqne. 


Waiver  of 
production. 


Demand  of 
more  than  is 
due. 


he  must  keep  the  money  ready  to  pay  over  to  the  tenderee. 
Gylea  y.  Hall,  2  P.  W.  378 ;  Dixon  v.  Cla/rk,  5  0.  B.  365 ; 
Kinnaird  v.  TroUope,  42  Ch.  D.  610. 

The  creditor,  to  do  away  with  the  efifect  of  a  tender,  mnst 
demand  only  the  sum  previously  tendered.  Spyhey  y.  Hide,  1 
Camp.  181 ;  Bivera  y.  Griffiths,  5  B.  &  A.  630. 

A  plea  of  tender  at  common  law  must  be  accompanied  with 
payment  into  Court  of  the  amount.  Dixon  y.  Glark,  5  C 
B.  365. 

As  to  what  coin  is  legal  tender,  see  The  Coinage  Act,  1870 
(33  Vict,  a  10),  sect.  4. 

By  the  Bank  of  England  Act,  1833  (3  &  4  Wm.  IV.  c.  98). 
sect.  6,  notes  of  the  Bank  of  England  are  made  a  legal  tender 
except  by  the  Bank. 

Tender  by  cheque  is  good  if  the  creditor  does  not  object  on 
that  ground  at  the  time.  Polglass  y.  Oliver,  2  C.  &  J.  15  ; 
Jones  y.  Arthur,  8  Dowl.  P.  C.  442. 

To  constitute  a  valid  tender  at  law,  there  must  be  either  pro- 
duction or  a  waiyer  of  production.  Douglas  y.  Patrick,  3.  T. 
R.  683. 

A  waiver  of  production  is  not  equiyalent  to  tender,  unless 
the  debtor  has  the  money  ready  and  offers  to  produce  it. 
Dickinson  y.  8hee,  4  Esp.  68 ;  Glasscott  v.  Day,  5  Esp.  48 ; 
Thomas  v.  Evans,  10  East,  101 ;  Ex  parte  Danks,  2  D.  M.  &  G. 
936,  945. 

A  mere  demand  of  more  than  is  due  does  not  dispense  with 
production  (a),  but  it  does,  if  it  is  in  such  terms  as  to  show  that 
the  creditor  would  not  accept  any  smaller  sum,  if  offered  (i). 


DISCHARGE   OP  PLEDGE.      TENDER.  505 

(a)  Scwrfe  v.  Morgan,  4  M.  &  W.  270 ;  Allen  v.  Smith,  12  C.  B. 
K  S.  638.  (b)  Wallis  v.  Glynn,  19  Ves.  380 ;  Ex  parte  DanJcs, 
2  D.  M.  &  G.  936 ;  Kerfard  v.  Mondel,  28  L.  J.  Ex.  303 ;  Weeks 
V.  Goode,  6  C.  B.  N.  S.  367 ;  Norway,  Br.  &  Lush.  377,  396 ; 
404,  409 ;  3  Moo.  P.  C.  N.  S.  245,  266. 

Where  the  debt  is  an  unliquidated  demand,  a  refusal  toBefusalto 

_  iTij»  "i.  J       state  axnouDi 

state  the  amount  dispenses  the  debtor  from  making  a  tender,  duo. 
Ashmole  v.  Waimuright,  2  Q.  B.  845 ;  Watson  v.  Pearson,  9  Jur. 
N.  S.  501 ;  Norway,  Br.  &  Lush.  377,  396. 

A  tender  of  more  than  is  due  is  good,  if  the  creditor  has  Tender  of 
only  to  select  the  amount  of  his  debt  (a) ;  it  is  bad,  where  the  dae. 
creditor  is  required  to  make  change  (6).     (a)  Wade*8  Case, 

5  Rep.  114 ;  Watkins  v.  Bohb,  2  Esp.  710 ;  Dean  v.  James,  4  B. 

6  Ad.  546 ;  Bevan  v.  Bees,  5  M.  &  W.  306.  (b)  Betterlee  v. 
Davis,  3  Camp.  70 ;  Bdbinson  v.  Cook,  6  Taunt.  336. 

If  a  debtor  tenders  more  than  is  due  in  a  form  which  requires 
change  to  be  given,  the  tender  is  good  if  the  creditor  does  not 
take  objection  on  that  account  Douglas  v.  Patrick,  3  T.  B. 
683  ;  Black  y.  Smith,  Peake,  88 ;  Cadman  y.  Lubbock,  5  D.  & 
By.  289. 

A  conditional  tender  is  bad.    A  conditional  tender   is  a  Conditional 

lender 

tender  made  on  such  terms  that  the  creditor,  by  accepting  it, 
acknowledges  that  he  has  receiyed  payment  in  full.  Evoms  y. 
Judkins,  4  Camp.  156;  Glasscott  v.  Day,  5  Esp.  48 ;  Griffith  y. 
Hodges,  1  C.  &  P.  419 ;  Cheminant  y.  Thornton,  2  C.  &  P.  50 ; 
Strong  y.  Harvey,  3  Bing.  304 ;  Mitchell  y.  King,  6  C.  &  P.  237 ; 
Hough  y.  May,  4  Ad.  &  E.  954 ;  Sutton  y.  Hawkins,  8  C  &  P. 
259  ;  Mar^pHs  of  Hastings  y.  Thorley,  8  C.  &  P.  573 ;  Focrd  y. 
NoU,  2  Dowl.  N.  S.  617. 

The  old  cases  which  decided  that  a  tender,  with  a  demand 
for  a  stamped  receipt,  was  conditional  and  bad  cannot  be 
considered  law,  hayiug  regard  to  sect  103  of  the  Stamp  Act, 
1891. 

An  allegation  by  the  person  making  the  tender  that  no 
more  is  due  does  not  make  the  tender  conditional.  It  merely 
expresses  what  is  implied  in  eyery  tender.  It  does  not  pre- 
clude the  creditor  from  recoyering  the  residue,  if  due.  Henwood 
y.  Oliver,  1  Q.  B.  409 ;  Bull  y.  Parker,  2  Dowl.  N.  S.  345 ; 
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protest. 


Tender  after 
defaalt. 


Tender  where 
debt  made 
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Apparent 
agent 

dieclaiming 
authority. 


Sale;  sub- 
pledge  ; 
assertion  of 
ownership. 


Bowen  v.  Oioen,  11  Q.  B.  130;  Jones  v.  Bridgman,  39  L.  T. 
500. 

A  tender  under  protest  is  good.  Manning  v.  Ltmn,  2  C.  & 
K.  13;  Thorpe  v.  Burgess,  8  Dowl.  P.  C,  603;  SeoU  v. 
Uxbridge  &  Bicknumsworth  Ry.  Co.,  L.  R.  1  C.  P.  596 ;  StDemf 
V.  Smith,  7  Eq.  324 ;  Greenwood  v.  Sutdiffe,  (1892)  1  Ch.  I. 

Thus,  a  tender  is  good  which  reserves  to  the  person  who 
made  it  the  right  to  tax  the  mortgagees'  costs  and  to  review 
their  account     Greenwood  v.  SutcUffe,  (1892)  1  Ch.  1. 

If  money  is  tendered  after  it  beccone  due  and  the  creditor 
accepts  ity  his  acceptance  is  a  waiver  of  the  objection.  NorUm 
V.  Wood,  1  K.  &  M.  178. 

Where  a  tender  is  insufScient  to  cover  the  whole  of  a 
claim  made  up  of  several  items,  it  is  (in  the  absence  of  express 
appropriation  by  the  debtor)  insufficient  to  cover  any  specific 
part.    Hardvngham  v.  Allen,  12  Jur.  584. 

Tender  by  an  agent  is  good,  although  of  a  larger  sum 
than  he  was  authorized  to  offer.  Bead  v.  Goldring,  2  Man.  & 
S.  86. 

Tender  is  good  if  made  to  an  agent  who  is  authorized, 
either  expressly  or  by  implication,  to  receive  payment  (a), 
or  if  made  to  a  person,  whose  agency  the  principal  by  his 
conduct  has  estopped  himself  from  denying,  e.g.  a  person 
found  in  his  place  of  business  and  apparently  entrusted  with 
its  conduct  (6).  (a)  Goodla/nd  v.  Blemth,  1  Camp.  477 ;  Finch 
V.  Boning,  4  C.  P.  D.  143.  (i)  BarreU  v.  Deere,  1  M.  &  M. 
200 ;  WilmoU  v.  Smith,  1  M.  &  M.  238  ;  Moffat  v.  Parsons,  5 
Taunt.  307 ;  Kirtm  v.  Braithwaite,  1  M.  &  W.  310. 

Where  the  person  to  whom  the  tender  is  made  disclaims 
authority  to  receive  it,  the  tender  is  made  at  the  risk  of  the 
maker  (a) ;  but  a  mere  statement  by  a  clerk  in  the  principal's 
office  that  he  has  no  instructions  is  not  such  a  disclaimer  (b). 
(a)  Watson  v.  Hetherington,  1  C.  &  K.  36  ;  Bingham  v.  Allport, 
1  Nev.  &  M.  398.     (b)  Finch  v.  Boning,  4  C.  P.  D.  143. 

A  sale  by  the  pledgee  of  the  chattel  pledged,  unauthorized 
by  the  terms  of  the  contract  of  pledge,  a  sub-pledge  for  more 
than  the  amount  due  on  the  original  pledge,  or  an  assertion 
by  the  pledgee  that  he  is  absolute  owner  of  the  chattel 
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pledged,  does  not  determine  the  pledge.  Johnson  v.  Steary  15 
C.  B.  N.  S.  330 ;  Dmald  v.  Suchlmg,  L.  E.  1  Q.  B.  585 ; 
HaUiday  v.  Holgate,  L.  E.  3  Ex.  299 ;  Yungmarm  v.  Brieseinann, 
67  L.  T.  642 ;  Neihram  B6bay\'^Y.  Bomk  of  Bengal,  19  Ind.  Ap, 
60. 


D.    Common  Law  Liens. 

a.  A  possessory  lien  is  lost  by  voluntarily  parting  with  the  a.  Lobs  of 
possession,  e.g.  by  a    sale.    Em  parte  Shanks  1  Atk.  234 ;  SSeTdeteV- 
Eruger  v.   Wilcox,  Ambl.  252 ;  Ex  parte  Bhmd,  2  Eose,  91 ;  °^i^'°s  "«°- 
Jacobs  V.  Latovr,  5  Bing.  130 ;  Clark  v.  QHbert,  2  Bing.  N.  C. 
343 ;  MuUvner  v.  Florence,  3  Q.  B.  Div.  484 ;  In  re  Bwrowes' 
Estate,  I.  E.  1  Eq.  445. 

But  it  is  not  lost  where  the  person  claiming  it  is  wrongfully 
deprived  of  possession.     Dicas  v.  StocTdey,  7  C.  &  P.  587. 

Thus,  the  lien  of  a  firm  of  solicitors  on  the  deeds  is  not 
destroyed  if  a  retiring  partner  takes  them  away  without  the 
consent  of  the  continuing  partners.  In  re  Carter,  55  L.  J. 
Ch.  230. 

A  pledge  of  the  goods  for  more  than  the  amount  in  respect  Pledge  for 
of  which  the  lien  exists  determines  the  lien.    Davhigny  v.  JSJ^t  due. 
Duval,  5  T.  E.  604 ;  MVombie  v.  Bavies,  7  East,  5. 

The  benefit  of  a  lien  may  be  transferred  to  a  third  person  Transfer  to 
with  notice  of  the  lien,  he  being  treated  as  the  servant  of  the  ^^  ' 
person  originally  entitled.    M*Comhie  v.  Davis,  7  East,  5. 

Where  A.,  solicitor  of  a  mortgagor,  sent  the  engrossment 
of  a  re-conveyance  of  the  mortgaged  property  to  B.,  the  mort- 
gagee's solicitor,  requesting  B.  to  hold  it  6n  his  account  as  he 
had  a  lien  upon  it,  and  the  mortgagee  executed  the  re-con- 
veyance, it  was  held  that  A.  retained  his  lien  on  the  executed 
deed.     Watson  v.  Lyon,  7  D.  M.  &  G.  288. 

Where  a  client  deposited  title-deeds  with  his  solicitor  for  Change  of 
the  purpose  of  preparing  a  mortgage,  and  the  solicitor  con-  ^j^  pro^ 
tinned  to  hold  the  title-deeds  as  solicitor  for  the  mortgagee,  ^^^^  "  ^^^^' 
it  was  iield  that  his  lien  subsisted  as  against  the  mortgagor. 
In  re  Messenger,  3  Ch.  D.  317;  Be  Walker,  68  L.  T.  517; 
aee,  however.  Ex  parte  Quinn,  53  L.  J.  Ch.  302. 
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Lien  of  The  I088  of  the  lien  of  the  unpaid  vendor  of  goods  is  now 

of  goods.        regulated  by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict,  c  71), 
which  provides — 

.  Sect.  43,  (1).  The  unpaid  seller  of  goods  loses  his  lien  or 
right  of  retention  thereon — 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  bailee 
or  custodier  for  the  purpose  of  transmission  to  the 
buyer  without  reserving  the  right  of  disposal  of  the 
goods; 

(h)  When  the  buyer  or  his  agent  lawfully  obtains  possession 
of  the  goods; 

(c)  By  waiver  thereof. 

(2)  The  unpaid  seller  of  goods,  having  a  lien  or  right  of 
retention  thereon,  does  not  lose  his  lien  or  right  of  retention 
by  reason  only  that  he  has  obtained  judgment  or  decree  for 
the  price  of  the  goods. 

The  right  of  stoppage  in  trwnsUu  is  regulated  by  sects.  44 
to  46  of  the  Act 

As  to  the  effect  of  a  sub-sale  or  pledge  by  the  buyer,  see 
sects.  47  and  48. 
MaBter'B^lien  Sects.  492  to  499  of  the  Merchant  Shipping  Act,  1894  (57  & 
58  Vict.  c.  60),  which  correspond  to  sects.  66  to  76  of  the 
repealed  Merchant  Shipping  Act,  1862  (25  &  26  Vict.  c.  63), 
provide,  (1)  for  enabling  the  owner  of  any  ship  arriving 
from  foreign  parts  to  land  the  goods  on  a  wharf  or  in  a  ware- 
house (sect.  493) ;  (2)  for  preserving  his  lien  for  freight  and 
other  charges  on  the  goods  so  landed  (sect.  494) ;  (3)  for  the 
discharge  of  this  lien,  either  by  the  production  of  a  receipt  or 
release  from  the  shipowner,  or  by  a  deposit  by  the  owner  of 
the  goods  of  the  amount  claimed  for  freight  and  other  charges 
(sect.  495) ;  (4)  for  the  payment  by  the  warehouseman  to  the 
shipowner  of  the  whole  deposit  in  fifteen  days,  if  there  is  do 
dispute  betv\  een  the  shipowner  and  the  owner  of  the  goods  as 
to  the  amount  properly  payable,  and  for  the  payment  to  the 
shipowner  of  so  much  of  the  deposit  as  is  admitted  by  the 
owner  of  the  goods,  and  for  returning  the  balance  to  the  owner 
of  the  goods,  unless  the  shipowner  shall  within  thirty  days 
take  proceedings  to  recover  the  amount  in  dispute  from  the 
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owner  of  the  goods  (sect.  496) ;  (5)  for  the  sale  of  the  goods  by 
the  warehouseman,  if  the  lien  is  not  discharged  and  no  deposit 
is  made  as  aforesaid  (sect.  497),  and  for  the  application  of  the 
proceeds  of  sale  (sect.  498) ;  and  (6)  for  giving  the  wharfinger 
or  warehouseman  a  lien  on  the  goods  for  the  rent  and  expenses 
(sect  499).  On  these  sections,  see  Miedbrodt  v.  Fitzsimon,  L. 
R.  6  P.  C.  306 ;  White,  &  Go,  v.  Fv/mess,  Withy  d  Co.,  (1895) 
A.  C.  40. 

Apart  from  these  sections,  a  master  landing  goods  would 
not  lose  his  lien  if  he  placed  them  in  a  warehouse  over  which 
he  or  the  consignee  of  the  ship  had  exclusive  control.  Mors- 
le-hlanch  v.  Wilson,  L.  R  8  C.  P.  227. 

Where  a  lien  is  waived  by  giving  up  possession,  it  does  not  BeoovOTy  of 
revive  if  the  person  who  had  the  lien  recovers  possession  of  P*'**®*®^^^* 
the  goods.    Jones  v.  Pearhy  1  Stra.  557. 

Where  a  ship  is  captured,  the  master's  lien  for  freight 
revives  upon  its  recapture.    Ex  parte  Cheesman,  2  Ed.  181. 

b,  A  possessory  lien  is  discharged  by  tender.    See  Eider,  6.  Tender  de- 
(1893)  P.  119.  **™'°^  "*°- 

A  lien  on  goods  is  determined  by  a  refusal  to  deliver  them 
up  on  some  ground  inconsistent  with  the  existence  of  the 
lien.  Boardman  v.  SHI,  1  Camp.  410  n. ;  White  v.  Quiner,  2 
Bing.  23 ;  Birhs  v.  Richards,  4  Man.  &  G.  574 ;  Ytmgmann  v. 
Briesemann,  67  L.  T.  642. 

c.  Whether  a  lien  is  waived  or  not  by  taking  a  security  e.  Lien  lost 
depends  upon  the  nature  of  the  lien.    Different  considerations  Beourity.^ 
apply,  for  instance,  to  an  innkeeper's,  a  banker's,  and  a  solicitor's 

lien.    In  re  Taylor,  StUeman,  <&  Underwood,  (1891)  1  Ch.  590. 

An  insurance  broker  was  held  to  have  waived  his  lien  by  insurance 
taking  a  bill  of  exchange  at  twelve  months.   Hewison  v.  OiUhrie, 
2  Bing.  N.  C.  755. 

Where  a  solicitor  takes  a  substantial  security,  e.g.  a  bond  Solicitoi'fllien 
or  promissory  note,  whether  payable  on  demand  or  at  a  future 
time,  the  presumption  is  that  he  intends  to  waive  his  lien, 
and  the  presumption  is  still  stronger,  if  the  security  bears 
interest.  CoweU  v.  Simpson,  16  Ves.  275;  Balch  v.  Symes, 
T.  &  E.  87 ;  Roharts  v.  Jefferys,  8  L.  J.  0.  S.  Ch.  137  ;  Hansm 
V.  Nicholl,  Coop.  P.  Cas.  493 ;  Brownlow  v.  Keatinge,  2  Ir.  Eq. 
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243 ;  WiOms  v.  Tandy,  5  Ir.  Eq.  1 ;  Kehoe  v.  HaleB,  5  Ir.  Eq. 
597 ;  In  re  Taylor,  Stileman,  &  Underwood,  (1891)  1  Ch.  590 ; 
Bis9ell  V.  Bradford  Tramways  Co.,  9  T.  L.  R  337 ;  (1893) 
W.  N.  44;  In  re  Aihin's  Estate,  (1894)  1 1.  R  225. 

Taking  a  promissory  note  would  apparently  not  amount  to 

note*i^oh  is  waiver  of  a  lien,  if  the  note  w6tB  dishonoured  before  the  claim 

dishonoured,   made  to  enforce  the  lien.    Stevenson  v.  BlaJcdoek,  1  M.  &  S. 

535,  544;    Waison  v.  Lyon,  7   D.  M.   &  G.   288,   299;  see 

Brydges  v.  Brydges,  4  Ha.  135  w. 

Where  a  solicitor  took  a  security  for  part  of  his  claim,  it 
was  held  that  he  could  enforce  his  lien  in  respect  of  the  other 
part.    EnnishiUen  BaUway  Go.  y.  CoUum,  29  L.  B.  Ir.  421. 

The  acceptance  by  an  innkeeper  of  a  security  from  liis 
guest  does  not  of  itself  amount  to  a  waiver  of  the  lien,  unless 
the  terms  of  the  security  are  inconsistent  with  the  enforcement 
of  the  lien.    Angtis  v.  MoLaehla/n,  23  Gh.  D.  330. 
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CHAPTER  LV. 

DETERMINATION     OF     THE     MOBTGAGOR'S     RIGHTS. 

A.    Release  of  the  Equity  of  Redehption. 

A  release  of  the  equity  of  redemption  by  mortgagor  to 
mortgagee  for  valuable  consideration  stands  on  the  same 
footing  as  any  other  sale,  and  can  only  be  set  aside  on  grounds 
which  would  justify  rescission  as  between  an  ordinary  vendor 
and  purchaser.  Knight  v.  MarjoribanJcSf  2  Mac.  &  Q.  10; 
Melbourne  Banking  Corporation  v.  Brougham,  7  App.  Cas.  307. 

The  fact  that  the  mortgagor  is  given  a  right  of  repurchase  Qualified 
in  certain  events  or  on  certain  conditions  does  not  invalidate  repurdiase. 
the  transaction.    Ensworth  v.  Oriffiths^  5  B.  P.  C.  184 ;  Sevier 
V.  Greemoay,  19  Ves.  412 ;  Williams  v.  Owen,  5  My.  &  Cr.  303 ; 
Ogden  v.  Battams,  1  Jur.  N*.  S.  791 ;  Oo9sip  v.   Wright,  32 
L.  J.  Oh.  648 ;  aflfd.  in  H.  L.  17  W.  R.  1137. 

A  release  in  consideration  of  the  mortgage  debt  is  for  what  is 
valuable  consideration.    Knight  v.  Marjoriba/nks,  2  Mac.  &  G.  ^jj^deration. 
10 ;  Melboume  Banking  Corporation  v.  Brougham,  7  App.  Cas. 
307. 

The  burden  of  proof  rests  on  the  party  seeking  to  impeach 
the  release,  and  mere  inadequacy  of  price  is  not  a  sufficient 
ground  for  setting  it  aside.    Cases  supra. 

Releases  of  the  equity  of  redemption  have  been  set  aside  when  release 
where  the  consideration  was  nominal,  and  the  relefiwee  treated  "  *®*  ^^^ 
the  mortgage  as  subsisting  iVernon  v.  BetheU,  2  Ed.  110), 
where  there  was  pressure  and  inequality  of  position  (Ford  v. 
Olden,  3  Eq.  461),  where  the  mortgagee  was  a  solicitor  and 
the  mortgagor  a  labourer,  acting  without  independent  advice 
{Frees  v.  Coke,  6  Ch.  645).  See  Kevans  v.  Joyce,  (1896)  1 
I.  R.  442. 
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Release 
does  not 
neceasarily 

mortgage. 


Merger  of 
term. 


In  Bvshhrook  v.  Lawrence  (8  Eq.  25 ;  5  Ch.  3)  it  was  held 
that  there  was  no  binding  agreement  for  sale. 

A  release  of  the  equity  of  redemption  to  a  mortgagee  does 
not  necessarily  extinguish  the  mortgage.  It  is  a  question  of 
intention  whether  it  is  extinguished  or  not.  There  is  a  pre- 
sumption that  it  is  not  extinguished,  if  it  is  for  the  mort- 
gagee's benefit  to  keep  it  alive.  Hoyden  v.  Kirkpatriek,  34  B. 
645 ;  Adams  v.  Angell,  5  Ch.  Div.  634. 

Thus,  where  a  first  mortgagee  parchased  the  equity  of 
redemption  from  the  trustee  in  bankruptcy  of  the  mortgagor 
in  consideration  of  13S01.  retained  by  the  first  mortgagee  in 
full  satisfaction  of  the  mortgage  debt,  from  which  he  released 
the  trustee  and  the  bankrupt,  and  of  202.  paid  to  the  trustee, 
it  was  held  that,  having  regard  to  the  surrounding  circum- 
stances, the  first  mortgage  was  kept  alive  as  against  a  second 
mortgagee,  subject  to  whose  claim  the  equity  of  redemption 
was  ponveyed.    Adams  v.  Angell,  5  Ch.  Div.  634. 

Smith  V.  Phillips  (1  Kee.  694),  where,  under  similar  circum- 
stances, the  first  mortgage  was  held  to  be  merged^  would 
probably  not  now  be  followed. 

Where  mortgagees  of  a  term  vested  in  a  trustee  for  them 
took  a  conveyance  of  the  fee  simple,  which  was  not  subject 
to  the  mortgage,  from  the  assignees  in  bankruptcy  of  the 
mortgagor,  and  released  them  from  the  mortgage  debt,  it  was 
.  held  that  they  could  avail  themselves  of  the  term  against 
.  the  right  of  the  mortgagor's  widow  to  dower.  Anderson  v. 
Pignet,  8  Ch.  180. 


B.    Ordeb  fob  Foreolosure  Absolute. 

The  eflfect  of  an  order  for  foreclosure  absolute  is  to  vest  the 
ownership  of,  and  the  beneficial  title  to,  the  land  in  respect  of 
which  it  is  obtained  in  the  person  who  previously  was  a  mere 
incumbrancer.  The  equitable  estate  of  the  mortgagor  is 
transferred  to  the  mortgagee  as  effectually  as  if  it  had  been 
conveyed  or  re-leased.  Casbome  v.  Scarf e^  1  Atk.  603 ;  2  J. 
&  W.  194 ;  Silberschildt  v.  Schiott,  3  V.  &  B.  45  ;  i^  Oros  v. 
Cockerell,  5  Sim.  384 ;  Heath  v.  Pugh,  6  Q.  B.  Div.  345,  360. 
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If,  after  the  order  of  foreclosure  absolute,  the  mortgagee  Suing  mort- 
sues  the  mortgagor  on  his  covenant  or  bond,  the  mortgagor  foJI^ioBure. 
acquires  a  new  right  to  redeem,  even  though  he  has  parted 
with  the  equity  of  redemption.  Perry  v.  Barker^  8  Ves.  527  ; 
13  Ves.  198;  Loclchart  v.  Hardy,  9  B.  349 ;  Palmer  v. 
Hendrie,  27  B.  349 ;  28  B.  341 ;  Kirmaird  v.  Trollope,  39  Oh. 
D.  636. 

Even  apart  from  this  case,  the  Court  will  give  the  mort-  Opening 
gagor  a  new  right  of  redemption  wherever  it  appears  equitable 
to  do  so.  Jones  v.  Oreswickey  9  Sim.  304 ;  Ford  v.  WasteU,  6 
Ha.  229  ;  2  Ph.  591 ;  ThamhiU  v.  Manning,  1  Sim.  N.  S.  451 ; 
Patch  V.  Ward,  L.  R  3  Ch.  203 ;  Campbdl  v.  Hdyland,  7  Ch 
D.  166 ;  Ingham  v.  Sutherland,  63  L,  T.  614. 

A  sale  by  the  mortgagee  after  the  order  for  foreclosure  Sale  after 
absolute  to  one  of  the  persons  entitled  to  redeem  at  a  price 
equal  to  the  amount  due  on  the  mortgage,  and  made  payable 
at  the  expiration  of  five  years,  with  interest  meantime  at  a 
lower  rate  than  that  secured  by  the  mortgage,  does  not  open 
the  foreclosure.  In  re  Power  db  Carton's  Contract,  25  L.  R. 
Jr.  459. 

As  to'  whether  a  foreclosure  is  opened  by  an  agreement  to 
sell  under  the  power  of  sale  in  the  mortgage-deed,  see  Waiaon 
V.  Marston,  4  D.  M.  &  G.  230,  240 ;  In  re  Alison,  11  Ch. 
Div.  284. 

A  foreclosure  has  been  opened  as  against  a  purchaser  from 
the  mortgagee,  who  contracted  to  purchase  before  the  order 
for  foreclosure  absolute.  Campbell  v.  Holyland,  7  Ch.  D.  166 ; 
see  In  re  Power  dt  Carton^s  Contract,  25  L.  R.  Jr.  459. 

The  exercise  of  the  power  of  opening  the  foreclosure  is  a 
matter  for  the  discretion  of  the  Court. 

The  mortgagor  must  come  promptly  in  order  to  entitle 
himself  to  this  indulgence.  Thomhill  v.  Ma/nningy  1  Sim. 
N.  S.  451 ;  Campbell  v.  Holyland,  7  Ch.  D.  166. 

The  fact  that  the  mortgagor  has  not  paid  at  the  appointed  Under  what 
time  by  reason  of  inevitable  accident  (Nanfan  v.  Perkins,  9  forecloenze  is 
Sim.  308  n. ;  Jones  v.  Creswicke,  9  Sim.  304 ;  Patch  v.  Ward,  ^"^^^ 
L.  R.  3  Ch.  203,  212),  or  under  the  reasonable  belief  that  the 
mortgagee  would  extend  the  time  for  payment  (Thornhill  v. 
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Manning,  1  Sim.  N.  S.  451 ;  Campbell  y.  Hdylandf  7  CL  D. 
166),  that  the  estate  is  much  moie  valuable  than  the  mortgage 
debt  (Ford  y.  WasteU,  6  Ha.  229 ;  2  Ph.  291 ;  Gampbdl  v. 
Holyland,  7  CL  D.  166 ;  Beaton  y.  BouUon,  (1891)  W.  N.  30), 
or  that  it  has  a  special  value  to  the  mortgagor  (Campbell  ?. 
Solyland,  9fupra\  are  circumstances  to  induce  the  CSomt  to 
open  the  foreclosure. 

A  foreclosure  has  been  opened  where  the  mortgagee  received 

rents  between  the  report  and  the  day  fixed  for  redemption 

(Joaekim  v.  MeDotuM,  9  Sim.  314  n.),  but  not  where  a  receiver 

appointed  in  the  action  had  received  rents  for  which  he  bad 

not  accounted  (Ingham  v.  Sutherlamdy  63  L.  T.  614). 

^SX  ^  After  the  order  for  foreclosure  absolute  the  mortgagee  is 

foreolofluxe      entitled  to  treat  the  estate  as  his  own.     The  mortgagor,  there- 

^  fore,  will  only  be  allowed  to  redeem  on  the  terms  of  repaying 

expenditure  incurred  on  the  estate  by  the  mortgagee.     Thorn- 

hill  y.  Manning,  1  Sim.  N.  S.  451,  456. 


C.    Dismissal  of  Bedemptiok  Action. 

If  a  mortgagor  brings  an  action  for  the  redemption  of  a 
formal  mortgage,  and  it  is  dismissed  for  any  reason,  except  for 
want  of  prosecution,  the  dismissal  operates  as  a  decree  for 
foreclosure  against  him.  Cholmley  v.  Countees  Dowager  of 
Oxford,  2  Atk.  267 ;  Bishop  of  Winchester  v.  Paine,  11  Ves. 
194 ;  Hansard  v.  Hardy,  18  Ves.  455,  460 ;  Inman  v.  Wearing, 
3  De  G.  &  Sm.  729  ;  MarshaM  v.  Shrewsbury,  10  Ch.  250. 

This  rule  applies  where  the  mortgage  is  in  the  form  of  a 
conveyance  on  trust  for  sale.  In  re  Alison,  11  Ch.  Div.  284, 
293. 

It  does  not  apply  where  redemption  is  sought  by  an  equi" 

table  mortgagee  by  deposit  of  title-deeds.    Marshall  v.  Shrews- 

hi/ry,  10  Ch.  250. 

Against  whom      The  dismissal  of  the  action  operates  as  a  foreclosure  odIj  ^ 

operates  as     against  the  person  seekiog  redemption,  and  not  as  against  a 

foreclosure,     defendant  to   the  action  who  is  given  a  permissive  right  to 

redeem  by  the  decree,  or  as  against  a  person  having  a  prior 

right  to  redeem  who  has  waived   liis  right  in   favour  of  the 
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plaintiff.    ChappeU  v.  Bees,  1  D.  M.  &  G.  393 ;  Ex  parte  Paine, 
8  D.  J.  &  S.  458. 


D.    LnoTATiON  OF  Redemption  Action. 

The  Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  Real  Property 
c.  57),  enacts—  Act,  1874, 

Sect  7.  When  a  mortgagee  shall  have  obtained  the  posses- ** 
sion  or  receipt  of  the  profits  of  any  land  or  the  receipt  of  any 
rent  comprised  in  his  mortgage,  the  mortgagor  or  any  person 
claiming  through  him,  shall  not  bring  any  action  or  suit  to 
redeem  the  mortgage  but  within  twelve  years  next  after  the 
time  at  which  the  mortgagee  obtained  such  possession  or 
receipt,  unless  in  the  mean  time  an  acknowledgment  in  writing 
of  the  title  of  the  mortgagor,  or  of  his  right  to  redemption, 
shall  have  been  given  to  the  mortgagor  or  some  person  claim- 
ing his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
signed  by  the  mortgagee  or  the  person  claiming  through  him ; 
and  in  such  case  no  such  action  or  suit  shall  be  brought  but 
within  twelve  years  next  after  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given. 

The  section  further  provider  (1)  that  an  acknowledgment 
given  to  one  of  several  mortgagors  shall  be  as  effectual  as  if 
it  had  been  given  to  all,  (2)  that  'an  acknowledgment  signed 
by  one  or  more  of  several  mortgagees  shall  be  effectual  only 
as  against  the  signer  or  signers,  and  (3)  that,  where  a  signer 
is  entitled  to  a  divided  part  of  the  land  or  rent  mortgaged, 
and  not  to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  may  redeem  the  divided  part  on  payment,  with 
interest,  of  an  amount  bearing  the  same  proportion  to  the 
whole  of  the  mortgage  money  as  the  value  of  the  divided 
part  bears  to  the  value  of  the  whole  property  in  mortgage. 

This  section  substantially  reproduces  sect  28  of  the  Real 
Property  Limitation  Act,  1833. 

A  mortgage  by  way  of  trust  for  sale  is  a  mere  mortgage.  Mortgage  on 
and  the  mortgagor's  right  to  redeem  is  barred  by  this  section. 
Locking  v.  Parker,  8  Ch.  30 ;  In  re  Alison,  11  Ch.  Div.  284. 
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The  statute  runs  from' the  time  when  the  mortgagee  took 
possession  as  mortgagee.  Possession  from  an  earlier  time 
under  another  title  does  not  coalesce  with  the  possession 
as  mortgagee.  Markwich  y.  Hardingham^  15  Ch.  Div.  339, 
351. 

Thus,  where  a  mortgagee  takes  possession  as  assignee  of 
a  life  interest  in  the  equity  of  redemption^  time  does  not 
run  against  the  remainderman  until  the  death  of  the  tenant 
for  life.  CorleU  y.  Barker y  3  Anst  755 ;  Beeve  y.  Hicks,  2  SL 
&  St.  403 ;  Safety  y.  King,  1  Kee,  601. 

The  mortgagor's  title  is  barred  as  to  any  land  of  which 
the  mortgagee  has  been  in  possession  without  acknowledg- 
ment during  the  statutory  period,  although  the  mortgagor 
has  been  in  possession  within  that  period  of  other  land  com- 
prised in  the  mortgage.    Kinsman  y.  Botise,  17  Ch.  D.  104. 

No  allowance  is  made  to  the  mortgagor  for  ^disabflities 
under  this  section.  Kinsman  y.  Bouse,  17  Ch.  D.  104  (Act 
of  1833)  ;  FarsUr  y.  Patterson,  17  Ch.  D.  132  (Act  of  1874). 

In  the  case  of  a  Welsh  mortgage,  the  statute  does  not  nm 
against  the  mortgagor  until  the  mortgagee  has  paid  himself 
by  perception  of  rents  and  profits.  Yates  y.  HanMy,  2  Atk. 
360,  362 ;  Walters  y.  WM,  5  Ch.  531. 

The  proyisions  as  to  acknowledgment  by  some  of  seyeral 
mortgagees  apply  only  where  they  haye  separate  interests 
either  in  the  money  or  in  the  land.  An  acknowledgment  by 
one  of  two  joint  mortgagees  who,  on  the  face  of  the  deed,  are 
shown  to  be  trustees,  is  wholly  inoperatiye.  BicJutrdson  y. 
Yoimge,  10  Eq.  275 ;  6  Ch.  478. 

An  acknowledgment  made  after  the  statute  has  barred  the 
right  of  redemption  does  not  reyiye  it.  In  re  Alison,  11  Ch. 
Diy.  284,  296 ;  Markwich  y.  Hardingham,  15  Ch.  Diy.  339, 
346  ;  Sanders  y.  Sanders,  19  Ch.  Diy.  373,  not  following  Stansfield 
y.  Hohson,  16  B.  236 ;  3  I>.  M.  &  G.  620.  Pendleton  y.  Booth  (1 
D.  F.  &  J.  81)  was  decided  upon  the  law  before  the  Act. 

The  decisions  that  an  acknowledgment  made  after  the 
statntory  bar  has  accrued  is  ineffectual  may  be  supported 
either  on  the  words  ^^  in  the  mean  time  "  in  sect.  7,  or  on  sect. 
34  of  the  Act  of  1833. 
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An  acknowledgment  to  a  bankrupt  mortgagor  has  no  effect,  to  bankiupt 
It  cannot  be  made  use  of  either  by  the  trastee  in  bankruptcy  °^*^'  ^^s^'- 
or  by  the  mortgagor  in  an  action  for  redemption  after  the 
annulment  of  the  bank^ptcy.    Markwich  y.  Hardingham,  15 
Ck  Div.  339,  352, 


E.  LlMrTATION  OF  BiGHT  TO  BEOOVER  SURPLUS  PROCEEDS 

OF  Sale. 

The  mortgagee,  so  far  as  he  is  merely  a  constructive  trustee  Where 
of  the  surplus  proceeds,  has  always  been  entitled  to  the  benefit  ^^fuy^ 
of  the  Statutes  of  Limitation.    Therefore,  evidence  cannot  be  *'"«*««• 
brought,  after  the  expiration  of  six  years  from  receipt  of  the 
sale  moneys  by  the  mortgagee,  to  show  that  there  was  a 
surplus,  and  thereby  impose  a  constructive  trust  upon  him. 
Banner  v.  Berridge,  18  Ch.  D.  254,  269.    See  Taumshend  v. 
Toumshend,  1  B.  C.  C.  550 ;  Beckford  v.  Wade,  17  Yes.  87 ; 
Soar  V.  Ashwell,  (1893)  2  Q.  B.  390. 

Beceipt  of  sale  moneys  by  the  solicitor  employed  by  the  Receipt  by 
mortgagee  to  conduct  the  sale  is  receipt  by  the  mortgagee*  J!^*^JU  in 
Thome  v.  Heard,  (1893)  3  Ch.  530 ;  (1894)  1  Ch.  599 ;  (1895)  8^«- 
A.  C.  495. 

Where  two  mortgagees  concur  in  a  sale  and  employ  the 
same  solicitor,  each  is  only  deemed  to  have  received  so  much 
of  the  sale  moneys  as  he  expressly  authorized  the  solicitor  to 
receive.  West  London  Commercial  Bank  v.  Beliance  Bvdlding 
Society,  29  Ch.  Div.  954. 

Express  trustees  are  now  protected  by  the  Trustee  Act,  1888  Tnuiee  Act, 
(51  &  52  Vict  c.  59),  which  (sect  8)  enables  a  trustee  to  set  up  ^^' ""  ^' 
the  Statute  of  Limitations  as  if  he  had  not  been  a  trustee, 
except  where  the  claim,  (1)  is  founded  upon  any  fraud  or 
fraudulent  breach  of  trust  to  which  he  was  party  or  privy,  or 
(2)  is  to  recover  trust  property  or  the  proceeds  thereof  still 
retained  by  him,  or  (3)  previously  received  by  him  and  con- 
verted to  his  use.  See  How  v.  EaH  Winterton,  (1896)  2 
Ch.  626. 

As  to  the  exceptions  in  the  statute,  (1)  is  confined  to  cases 
where  the  trustee  has  personally  participated  in  the  fraud,  and 
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(2)  to  cases  wheie,  at  the  date  of  the  writ,  he  has  the  properfy 
in  his  hands  or  under  his  control     Thome  y.  Heard,  supra. 
Concealed  Concealed  fraud,  in  order  to  take  a  case  out  of  the  Statute 

of  Limitations,  must  be  fraud  imputable  to  the  person  who 
seeks  the  protection  of  the  statute.  If  the  fraud  is  committed 
by  his  agent,  the  agent  must  be  acting  within  the  scope  of  his 
authority  and  for  the  benefit  of  the  principal. 

Hence,  where  a  solicitor  employed  by  a  mortgagee  to  sell 
the  mortgaged  property  misapplies  the  surplus  proceeds  of 
sale,  the  cause  of  action  accrues  to  the  mortgagor  as  against 
the  mortgagee  at  the  time  when  the  misapplication  takes 
place,  and  not  at  the  time  when  it  is  disooyered.  Thome  t. 
Eeardj  supra. 
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CHAPTER  LVI. 

JtJBISDIOTION, 

A.    Pkooebdings  in  Equity. 

The  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  assigns  Jndioatoe 
(sect.  34)  to  the  Chancery  Division  of  the  High  Court  ofg.34.  " 
Justice  (subject  to  any  rules  of  Court  or  orders  of  transfer 
to  be  made  under  the  authority  of  the  Act)  all  causes  and 
matters  for  the  redemptioD  or  foreclosure  of  mortgages,  the 
raising  of  portions  or  other  charges  on  land,  and  the  sale  and 
distribution  of  the  proceeds  of  property  subject  to  any  lien 
or  charge. 

The  jurisdiction  may  be  affected  by  (i.)  the  local  situation 
of  the  property  mortgaged  or  charged,  (ii.)  the  amount  of  the 
debt,  (iii.)  circumstances  relating  to  the  mortgagor,  or  (iv.) 
circumstances  relating  to  the  mortgagee. 

L  As  to  the  jurisdiction  over  foreign  property — 

1.  Where  movable  property  is  validly  transferred,  either  1.  Movables 
by  way  of  sale  or  charge,  according  to  the  law  of  the  country  J^wictitn. 
where  it  is  situated,  whether  in  pursuance  of  a  contract  made 
in  that  country  or  by  the  judgment  of  a  court  of  law  of  that 
country,  the  transfer  is  valid  everywhere  and  as  against  all 
the  world.  Cwmmell  v.  Sevfell,  3  H.  &  N.  617 ;  5  R  &  N.  728; 
Hooper  v.  Ovmm,  L.  R  2  Ch.  282 ;  Castrigue  v.  Inrne^  L.  B.  4 
H.  L.  414 ;  Cohnidl  Bank  y.  Cody,  15  App.  Cas.  267 ;  In  re 
Queendcmd  Meremtile  Co.,  (1891)  1  Ch.  536 ;  (1892)  1  Ch.  219 ; 
Alco^A  V.  Smith,  (1892)  1  Ch.  238. 

Where  a  contract  is  entered  into  which  is  valid  according 
to  the  law  of  the  country  in  which  it  is  made,  with  the  inten- 
tion of  transferring  movable  property  in  another  country, 
the  contract  will  be  enforced  as  between  the  parties,  although 
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the  transfer  is  invalid  according  to  the  law  of  the  country 
where  the  property  is  situated.  Lee  v.  Abdy,  17  Q.  B.  D.  309; 
Colonial  Bank  v.  Cady^  15  App.  Cas.  267. 

2.  The  jurisdiction  of  a  Court  of  Equity  is  exercised  in 
personam.  It  acts  only  upon  the  conscience  of  the  party 
against  whom  relief  is  sought.  Its  authority  over  immor- 
ables  out  of  the  jurisdiction  is  based  on  its  authority  over  the 
person  of  a  defendant  within  the  jurisdiction.  Penn  y.  Lori 
Baltimore^  1  Ves.  S.  444,  454 ;  BvMy  v.  Munday  5  Madd. 
297,  307;  Lord  Portarlington  v.  Sovlby,  3  My.  &  K.  104, 108; 
British  Sovih  Africa  Co.  y.  Companhia  de  Mogamhiqiie,  (1893) 
A.  C.  602,  626. 

(a)  Where  an  agreement  has  been  entered  into  between 
persons  within  the  jurisdiction,  with  the  intention  of  creating 
a  valid  charge  upon  immovables  out  of  the  jurisdiction,  a 
Court  of  Equity  will  enforce  the  charge  as  between  the  parties, 
although  the  agreement  did  not  in  fact  create  a  valid  charge 
under  the  lex  hoi  rei  sUss,  Ex  parte  Pollard,  Mont  & 
Oh.  239. 

(I)  Where  a  person  claiming  a  charge  on  immovables  out 
of  the  jurisdiction  has  an  equity  to  enforce  the  charge  against 
a  person  in  possession  of  the  immovables  who  is  within  the 
jurisdiction,  the  Court  will  enforce  the  charge  against  that 
person,  although  there  is  no  direct  contract  between  him  and 
the  person  claiming  the  charge.  Lord  Cranstown  v.  Joha^i 
3  Ves.  170 ;  Mercantile  Investment  Co.  v.  Biver  PUUe  Trust  Co,, 
(1892)  2  Ch.  303. 

Thus,  where  a  company  domiciled  in  Connecticut  created 
a  charge  on  land  in  Mexico  for  payment  of  a  debenture  debt, 
which  was  invalid  under  Mexican  law,  and  subsequently  sold 
the  land  to  an  English  company  subject  to  the  charge,  part  of 
the  consideration  for  the  sale  being  the  undertaking  of  the 
English  company  to  pay  the  debentures,  it  was  held  that  the 
English  company  were  liable  to  the  debenture-holders  for 
proceeds  of  such  land  come  to  their  hands.  Mercantile  Invesi- 
ment  Co.  v.  Biver  Plate  Trust  Co.,  (1892)  2  Ch.  303. 

In  the  exercise  of  this  jurisdiction,  the  Court  will  appoint 
a  receiver  or  make  an  order  for  sale  or  foreclosure  of  land  out 
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of  the  jurisdiction.  Toller  v.  Cartaret,  2  Vern.  494 ;  Bechford 
V.  KemUe,  1  Si.  &  St.  7 ;  Paget  v.  Ede^  18  Eq.  118 ;  In  re 
Longdendale  Cotton  Spinning  Co.,  8  Ch.  D.  150. 

But  except  in  cases  of  contract  or  fraud,  the  Courts  will  not 
entertain  a  claim  depending  on  the  title  to  foreign  immoy- 
ables.  Norris  v.  Chambers,  29  B.  246 ;  3  D.  F.  &  J.  583 ;  In 
re  Hawthorne,  23  Ch.  D.  743. 

IL  An  action  cannot  be  brought  in  the  High  Court  to  Jurisdiction 
enforce  a  charge  for  an  amount  under  lOZ.    Westbury-on-Sevem  by  amount 
Sanitary  Authority  v.  Meredith,  30  Cb.  Div.  387.  ^^^®^*- 

The  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  sect.  67,  County  Courts 
confers  on  county  courts  all  the  powers  and  authority  of  the  g.^.      ' 
High  Court  in  actions  for  foreclosure  or  redemption,  or  for 
enforcing  any  charge  or  lien,  where  the  mortgage,  charge, 
or  lien  shall  not  exceed  in  amount  the  sum  of  five  hundred 
pounds. 

Sect.  75   provides  that  proceedings  which  relate  to  the  S.  75. 
recovery  or  sale  of  any  mortgage,  charge,  or  lien  on  lands, 
tenements,  or  hereditaments,  shall  be  taken  in  that  court 
within  the  districts  of  which  the  lands,  tenements,  or  heredita- 
ments, or  any  part  thereof,  are  situate. 

IIL  As  to  the  effect  of  the  mortgagor's  bankruptcy  upon 
the  jurisdiction — 

The  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  enacte—     Bankruptcy 

Sect  102,  (1).  Subject  to  the  provisions  of  this  Act,  every  ^^  %2.  ' 
court  having  jurisdiction  in  bankruptcy  under  this  Act  shall 
have  full  power  to  decide  all  questions  of  priorities,  and  all 
other  questionH  whatsoever,  whether  of  law  or  fact,  which 
may  arise  in  any  case  of  bankruptcy  coming  within  the 
cognizance  of  the  Court,  or  which  the  Court  may  deem  it 
expedient  or  necessary  to  decide  for  the  purpose  of  doings 
complete  justice  or  making  a  complete  distribution  of  property 
in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not  be 
exercised  by  the  county  court  for  the  purpose  of  adjudicating 
upon  any  claim,  not  arising  out  of  the  bankruptcy,  which 
might  heretofore  have  been  enforced  by  action  in  the  High 
Court,  unless  all  parties  to  the  proceeding  consent  thereto 
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or  the  money,  money's  worth,  or  right  in  dispnte  does  not 
in  the  opinion  of  the  judge  exceed  in  valne  two  hnndied 
pounds. 

The  jurisdiction  conferred  by  this  section  is  identical  with 
that  conferred  by  sect.  72  of  the  Bankruptcy  Act,  1869.  In  re 
Lmenihai,  18  Q.  B.  D.  238. 

There  is  no  similar  jurisdiction  conferred  upon  the  Gout 
in  winding-up.    In  re  Wdey  Hotel  Co.,  (1893)  1  Q.  R  24& 

1.  Where  by  the  operation  of  the  bankruptcy  law  the 
trustee  claims  by  a  higher  and  better  title  than  the  bankropt, 
where,  for  instance,  a  transaction  is  impeached  as  a  fraudulent 
preference  or  an  act  of  bankruptcy,  the  Court  of  Bankroptcj 
has,  under  this  section,  jurisdiction,  and  ought  to  entertain  it. 
Ex  parte  Brown,  11  Ch.  Div.  148. 

The  Court  of  Bankruptcy  has  also  jurisdiction  where  the 
trustee  seeks  to  set  aside  a  mortgage  made  by  the  bankrupt 
as  fraudulent  under  13  Eliz.  c  5.  It  is  doubtful  whether, 
if  the  mortgagee  objects,  the  Court  ought  to  exercise  its 
jurisdiction.    Ex  parte  Butters,  14  Ch.  Div.  265. 

At  any  rate,  the  County  Court  ought  not  to  exercise  its 
bankruptcy  jurisdiction,  either  in  cases  of  fraudulent  preference 
or  under  13  Eliz.  c.  5,  where  the  mortgagee  objects  on  the 
ground  that  the  amount  at  stake  is  large  and  that  questions 
of  character  are  inyolved.  Ex  parte  Armita^e,  17  Ch.  Diy.  13; 
Ex  parte  Price,  21  Ch.  Div.  553. 

2.  Where  the  trustee  claims  only  the  same  right  as  the 
bankrupt  himself  would  have  had,  the  Court  of  Bankruptcy^ 
even  if  it  has  jurisdiction,  ought  not  to  exercise  it.  EBis  v. 
Silher,  8  Ch.  83;  Ex  parte  BicUn,  8  Ch.  Div.  377 ;  JBc  |wrfc 
Musgrave,  10  Ch.  Div.  94;  Ex  parte  Brown,  11  Ch.  Div.  148; 
In  re  Champagni,  (1893)  W.  N.  153. 

Where  the  Court  has  jurisdiction,  and  the  only  question 
is  whether  it  ought  to  exercise  it,  the  objection  to  its  exercisiDg 
it  ought  to  be  taken  at  the  earliest  opportunity.  Ex  po^ 
SvombamJcB,  11  Ch.  Div.  525;  Ex  parte  Butters,  14  Ch.  Kt. 
265. 

3.  The  bankruptcy  of  the  mortgagor  does  not  affect  the 
right  of  the  mortgagee,  whether  legal  or  equitable,  or  of  his 
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trustee  in  bankraptcy,  to  realize  his  security,  either  by  fore- 
closure or  sale^  in  the  Chancery  Division.  White  v.  Simmons, 
6  Ch.  555 ;  Ex  parte  Pcmndl,  6  Ch.  Div.  335 ;  Waddell  v. 
Tdeman,  9  Ch.  D.  212 ;  Ex  parte  Hirst,  11  Ch.  D.  278 ;  Bank- 
ruptcy Act,  1883,  sect.  9,  (2). 

But  where  a  mortgagee  is  willing  to  submit  the  determina- 
tion of  his  rights  to  the  Court  in  Bankruptcy,  the  trustee  in 
bankruptcy  ought  not  to  raise  objections.  Ex  parte  Fletcher, 
9  Ch.  Div.  381. 

lY.  As  to  the  jurisdiction  over  mortgages  to  buildiog  and 
other  societies — 

1.  The  Building  Societies  Act,  1874  (47  &  48  Vict.  c.  41),  Building 
provides  (sect.  2)  that  the  word  '^  disputes  '*  in  the  Building  ^^er  the 
Societies  Acts,  or  in  the  rules  of  any  society  thereunder,  shall  ^^  ^  ^^*- 
be  deemed  to  refer  only  to  disputes  between  the  society  and 

a  member,  or  any  representative  of  a  member  in  his  capacity 
of  a  member  of  the  society,  unless  by  the  rules  for  the  time 
being  it  shall  be  otherwise  expressly  provided ;  and,  in  the 
absence  of  such  express  provision,  shall  not  apply  to  any 
dispute  between  any  such  society  imd  any  member  thereof, 
or  other  person  whatever,  as  to  the  construction  or  effect  of 
any  mortgage  deed,  .  •  .  and  shall  not  prevent  any  society, 
or  any  member  thereof  or  any  person  claiming  through  or 
under  him,  from  obtaining  in  the  ordinary  course  of  law  any 
remedy  in  respect  of  any  such  mortgage  ...  to  which  he  or 
the  society  would  otherwise  be  by  law  entitled. 

The  words  *'  any  such  mortgage "  in  the  latter  part  of  the 
section  mean  any  mortgage,  and  not  merely  any  mortgage 
as  to  the  construction  or  effect  of  which  there  is  a  dispute. 
Hence,  a  society  may  bring  an  action  against  a  member  on 
the  covenant  contained  in  his  mortgage,  although  the  rules 
provide  that  any  dispute  arising  between  the  society  and  a 
member  shall  be  referred  to  arbitration.  Western  Suburban 
BuOding  Society  v.  Martin,  17  Q.  B.  Div.  609. 

As  to  the  law  before  the  Act,  see  Munioipal  Building  Society 
V.  Kent,  9  App.  Cas.  260. 

2.  The  provisions  for  arbitration  made  by  the  Act  6  &  7  Bailding 
Wm.  lY.  c.  32,  and  the  Act  10  Geo.  lY.  c.  56,  therewith  under  the 

Act  of  1S86. 
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incorporated,  apply  only  to  disputes  between  the  society  and 
its  members  as  such,  and  not  to  disputes  arising  out  of  moit- 
gages  made  by  members  of  the  society.  Morrison  y.  Ghv^,  4 
Ex.  430 ;  Fleming  v.  8df,  3  D.  M.  &  G.  997 ;  Beg.  v.  Traffard, 
4  E.  &  B.  122;  Farmer  v.  Oilea,  5  H.  &  N.  753;  MtiOem  t. 
Lord,  4  App.  Cas.  182. 

3.  As  to  the  decision  of  disputes  between  friendly  societies 
and  their  members,  see  sect.  68  of  the  Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  25). 

As  to  Indostrial  and  Provident  Societies,  see  sect.  49  of  the 
Industrial  and  Provident  Societies  Act,  1893  (56  &  57  Vict 
c.  39). 
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B.    Proceedings  in  Admiralty. 

The  Judicature  Act,  1873  (sect.  34),  assigns  to  the  Probata^ 
Divorce,  and  Admiralty  Division,  subject  to  any  roles  of 
Court  or  orders  of  transfer  to  be  made  under  the  authority 
of  the  Act,  all  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  High  Court  of  Admiralt; 
if  the  Act  had  not  passed. 

The  Higli  Court  of  Admiralty  had  jurisdiction  in  cafies 
of  maritime  lien.  See,  as  to  seaman's  wages  and  master's 
wages  and  disbursements,  sect.  10  of  the  Admiralty  Court 
Act,  1861  (24  Vict.  c.  10),  as  to  salvage  and  towage,  sect  6 
of  the  Admiralty  Court  Act,  1840  (3  &  4  Vict  c.  65),  as  to 
damage  done  by  any  ship,  sect.  7  of  the  Act  of  1861.  See 
also,  as  to  salvage,  sect.  565  of  the  Merchant  Shipping  Act^ 
1894. 

As  to  restrictions  on  Admiralty  proceedings  for  the  recovery 
of  wages  not  exceeding  fifty  pounds,  see  sect  165  of  the 
Merchant  Shipping  Act,  1894. 

The  Court  may,  under  sect.  167,  (3),  of  the  Merchant  Shipping 
Act,  1894,  adjudicate  upon  questions  of  set-ofiT  arising  in  a& 
Admiralty  proceeding  by  a  roaster  for  wages  and  disburse- 
ments. 

The  High  Court  of  Admiralty  had  also  jurisdiction,  by 
sect.  11  of  the  Admiralty  Court  Act,  1861,  over  any  daim 
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io  respect  of  any  registered  mortgage,  whether  the  ship  or 
the  proceeds  thereof  were  under  arrest  of  the  Court  or  not. 

The  jurisdiction  of  County  Courts  having  Admiralty  juris-  Jnrisdiotion 
diction  is  determined  by  the  County  Courts  Admiralty  Juris-  conrteT 
diction  Act,  1868  (31  &  32  Vict  c.  71),  sect  3,  and  the  County 
Courts  Admiralty  Jurisdiction  Amendment  Act,  1869  (32  &  33 
Vict  c.  51),  sects.  2,  3,  and  4. 

The  jurisdiction  of  Vice- Admiralty  Courts  is  determined  Yioe- 
by  sect  10  of  the  Vice-Admiralty  Courts  Act,  1863  (26  Vict  cS^*^ 
C.24). 

Where  a  company  is  being  wound  up,  proceedings  to  enforce 
a  maritime  lien  against  a  ship  of  the  company  should  be 
taken  before  the  judge  to  whose  Court  the  winding-up  is 
attached.  In  re  Atutralia/n  Steam  NcmgcUion  Oo,^  20  Eq. 
325. 

Where  a  ship  is  mortgaged  and  the  mortgagee  is  not  a 
party  to  the  winding-up,  the  person  claiming  a  lien  should 
apply  in  the  winding-up  for  leave  to  proceed  in  Admiralty. 
In  re  Bio  Ora/nde  do  8id  Steamship  Co.,  5  Ch.  Div.  282. 

As  to  the  Admiralty  jurisdiction  over  bottomry  and  respon-  Bottomry  and 
dentia  bonds,  see  Bayal  Areh,  Swa.  269 ;  Helgoland,  Swa  491 ;  b^^ 
Cargo  ex  SuUa/n,  Swa.  504. 

As  to  the  jurisdiction  in  Chancery,  see  Dwncam,  v.  MoCalmonli 
3  B.  409 ;  Olaacott  v.  Lam^,  2  Ph.  310. 

The  lien  for  general  average  was  not  enforceable  in  Admiralty,  General 
but  where  the  cargo  was  in  the  master's  possession,  the  Court 
of  Admiralty  would  not  deprive  him  of  possession  without 
satisfying  his  lien.  Constancia,  2  W.  R  487;  North  Star,  1 
Lush.  45 ;  Cargo  ex  Oalam,  Br.  &  Lush.  167 ;  Baring,  L.  R  2 
A,  &  E.  260. 
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ACTIONS  FOB  FOBECLOSUBE  OB  BEDEMPTION. 

Mortgagor      Neitheb  the  mortRaRor  nor  any  one  claiming  under  him 

cannot  make  ,  ^  ^  .     , 

mortgagee  can  make  a  mortgagee  party  to  any  suit  he  may  entertain 
fflig'to''''*  tirithout  offering  to  redeem.  TasJcer  y.  SmaU,  3  My.  &  Or.  63, 
69  ;  DaUon  v.  Hayter,  7  B.  313,  319 ;  Inmm  v.  Wearingy  3  De 
G.  &  Sm.  729 ;  Gordon  y.  Eorafall,  5  Moo.  T.  G.  393 ;  Kniffht 
Y.  Bowyer,  2  De  Q.  &  Jo.  421,  446  ;  Hughes  v.  Cooh,  34  B.  407 ; 
Jeff&rys  v.  DteJc8on,  L.  R.  1  Ch.  183, 189. 

The  rule  does  not  apply  to  annuities  charged  upon  an  estate, 
whether  redeemable  or  irredeemable.  Knight  y.  BowyeVy  2  De 
G.  &  Jo.  421,  446. 

The  rule  does  not  apply  where  the  parties  stand  in  other 
relations  as  well  as  that  of  mortgagor  and  mortgagee.  Thus, 
if  the  mortgagee  becomes  party  to  a  deed  whereby  trusts 
are  created  affecting  the  equity  of  redemption,  any  person 
interested  in  those  trusts  may  enforce  their  due  performance 
without  offering  redemption.  Jefferys  y.  Biokson^  L.  B.  1  Ch. 
183. 

Where  the  plaintiff  impeaches  the  mortgage  security,  while 
the  defendant  insists  on  his  rights  as  mortgagee  and  nothing 
more,  the  plaintiff  will  not  be  allowed  to  baYC  a  decree  for 
redemption  on  a  bill  which  disputes  the  existence  of  the 
mortgage  relation,  and  which  contains  no  prayer  for  redemption. 
Martinez  v.  GoopeVy  1  Buss.  198,  215 ;  Gordon  y.  EorsfaU,  5 
Moo.  P.  0.  393  ;  Johnson  y.  Fesenmeyer,  25  B.  88,  96 ;  Crenver 
Mining  Co.  v.  Willyams,  35  B.  353. 

But  where  the  defendant  to  such  an  action  sets  up  a  title 
as  absolute  owner,  the  plaintiff  will  be  allowed  to  redeem  in 
the  same  action.  National  Bank  of  Australasia  y.  United 
Hand-in-Hand  Co.^  4  App.  Gas.  391. 
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Under  Order  LTV.  a.,  rule  1,  a  mortgagor  may  apply  for  Application 
the  determination  of  a  question  of  construction  arising  under  i,iy.  ^. ,.  i. 
the  mortgage  deed  without  o£fering  to  redeem.    In  re  Ncibbsy 
(1896)  2  Ch,  830. 

A  mortgagee  of  property  held  in  common  cannot,  without  Partition 
his  consent,  be  made  party  to  an  action  for  partition  of  the 
equity  of  redemption.    Swan  v.  Swan,  8  Pri.  518  ;  Waite  v. 
Bingley,  21  Oh.  D.  674 ;  Sinclair  v.  James,  (1894)  3  Oh.  554. 

The  owner  of  an  undivided  share  in  property  who  has 
mortgaged  it  cannot  combine  in  the  same  action  a  claim 
against  his  mortgagee  for  redemption  with  a  claim  for  par- 
tition against  another  defendant.  Oibbs  y.  Haydon,  30  W.  R. 
726 ;  Stnehir  v.  James,  (1894)  3  Ob.  554. 

A  prior  incumbrancer  is  not  bound  to  come  in  under  a 
decree  obtained  by  a  puisne  incumbrancer,  but  may  institute 
a  suit  of  his  own.    Arnold  y.  Bavribrigge,  2  D.  F.  &  J.  92. 

As  to  how  the  action  may  be  commenced.  Order  LY.,  rule  Commenoe- 

e  -J  ment  of  action 

Oa,  provides—  by  originating 

Any  mortgagee  or  mortgagor,  whether  legal  or  equitable,  «»n"n<»^ 
or  any  person  entitled  to  or  haying  property  subject  to  a 
legal  or  equitable  charge,  or  any  person  having  the  right  to 
foreclose  or  redeem  any  mortgage,  whether  legal  or  equitable, 
may  take  out  as  of  course  an  originating  summons,  returnable 
in  the  chambers  of  a  judge  of  the  Ohancery  Division  for  such 
relief  of  the  nature  or  kind  following  as  may  by  the  summons 
be  specified,  and  as  the  circumstances  of  the  case  may  require ; 
that  is  to  say — 

Sale,  foreclosure,  delivery  of  possession  by  the  mortgagor, 
redemption,  re-conveyance,  delivery  of  possession  by  the 
piortgagee. 

The  Oourt  has  no  jurisdiction  to  decide  a  question  of 
priority  between  mortgagees  on  an  originating  summons.  In 
re  Oiles,  43  Oh.  Div.  391. 


Pabties  to  the  Action. 

An  action  for  redemption  must  be  so  constituted  in  respect 
of  parties  and  otherwise,  and  the  decree  made  in  it  must  be 
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such  as  to  enable  the  Court  to  do  complete  jostice,  not  onlr 
to  the  plaintiffs  and  the  incumbrancers  whom  they  seek  to 
redeem,  but  to  all  other  parties  before  or  behind  them,  whose 
redemption  or  foreclosure  may  be  necessary  to  work  oat  the 
equities  of  the  case.  Bishop  of  WinchetUr  y.  Beavor,  3  Yes. 
314 ;  Palk  y.  Clinton,  12  Yes.  48 ;  Henley  t.  8Ume,  3  R  355; 
Thometferqft  y.  CroekeU,  2  H.  L.  G.  239 ;  Anderson  y.  SHaiker, 
2  Coll.  209 ;  Caddick  y.  Cook,  32  B.  70 ;  Jennings  y.  Jordan,  6 
App.  Cas,  698,  704. 

1.  A  mortgagee  foreclosing  must  foreclose  the  nltiinate 
equity  of  redemption ;  but  a  puisne  mortgagee  who  brings  as 
action  to  foreclose  subsequent  mortgagees  and  the  mortgagor 
is  not  obliged  at  the  same  time  to  redeem  prior  mortgagees. 

Hence,  prior  incumbrancers  are  not,  but  all  subsequent 
incumbrancers  are,  necessary  parties  to  a  foreclosure  action. 
Rose  y.  Page,  2  Sim.  471 ;  Brisco  y.  Kenriek,  1  Coop.  t.  Cott 
371 ;  Blade  y.  Bigg,  3  Ha.  35,  38 ;  Richards  y.  Cooper,  5  R 
304. 

One  of  seyeral  joint  mortgagees  cannot  foreclose  without 
making  the  others  parties.  They  may  be  made  defendants,  if 
they  are  unwilling  to  be  joined  as  plaintiffs,  or  haye  done  some 
act  which  precludes  them  from  being  so  joined.  Z^we  y. 
Morgan,  1  B.  C.  C.  368 ;  Palmer  y.  Earl  of  Carlisle,  1  Si.  A 
St.  423 ;  DavenpoH  y.  James,  7  Ha.  249 ;  Luke  y.  South  Ken- 
sington Eotd  Co.,  11  Ch.  Diy.  121. 

2.  Where  there  are  seyeral  successiye  mortgagees,  the 
mortgagor  or  a  puisne  mortgagee  can  redeem  the  mortgagee 
next  before  him  without  redeeming  any  other,  but  if  he 
wishes  to  redeem  any  anterior  mortgagee,  he  miut  also 
redeem  all  who  are  between  that  mortgagee  and  himsel£ 
Teevan  y.  Smith,  20  Ch.  Diy.  724,  729. 

3.  Where  a  puisne  mortgagee  brings  an  action  for  redemp- 
tion, he  must  also  foreclose  all  persons  between  him  and  the 
ultimate  equity  of  redemption.  Teevan  y.  Smith,  20  Ch.  D. 
724,  729. 

Hence,  where  ft  puisne  mortgagee  brings  an  .action  for 
redemption,  the  mortgagor  and  all  incumbrancers  subsequent 
to  the  mortgagee  redeeming  are  necessary  parties.     Fell  v. 
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Brown,  2  B.  C.  C.  276 ;  Folk  v.  Lord  ClintoUy  12  Yes.  48,  58 ; 
Farmer  v.  Curtis,  2  Sim.  466 ;  RamaboUom  v.  Wallis,  5  L.  J. 
N.  S.  Ch.  92 ;  Johmon  v.  Holdsworth,  1  Sim,  N.  S.  106,  109. 

Where  two  different  estates  are  mortgaged,  a  person  entitled  Mortgage  of 

two  QSt&tfiS. 

to  redeem  one  estate  cannot  bring  an  action  to  redeem  without 
making  the  persons  entitled  to  the  equity  of  redemption  in  the 
other  estate  parties.  Palk  v.  Lord  Clinton,  12  Ves.  48; 
Cholmondeley  y.  Clinton,  2  J.  &  W.  1, 134 ;  Hall  v.  Heward,  32 
Ch.  Div.  439. 

But  a  puisne  mortgagee  of  two  properties,  each  of  which  has 
preyiously  been  mortgaged  separately,  may  redeem  either  or 
both  of  the  prior  mortgagees ;  and,  according  as  he  redeems 
one  or  both,  must  foreclose  his  mortgagor  as  to  that  one  or  as 
to  both.    PeUy  v.  Wathen,  7  Ha.  364. 

Where  two  tenants  in  common  mortgage  an  estate,  one  Tenants  in 
cannot  bring  an  action  to  redeem  without  making  the  other  ^ 
a  party.    Bolton  v.  Salmon,  (1891)  2  Ch.  48. 

A  surety  who  mortgages  his  estate  as  a  collateral  security  is  Surety, 
(a),  but  a  surety  merely  by  covenant  is  not  (b)  a  necessary 
party  to  an  action  for  foreclosure  against  the  principal  debtor, 
(a)  StoJces  v.  Clendon,  2  B.  C.  C.  276  n. ;  3  Sw.  150  n.{b),  Newton 
V.  Earl  of  Egmmit,  4  Sim.  574 ;  Oedye  v.  Matron,  25  B.  310. 

The  heir  of  a  mortgagor  of  real  estate,  whether  the  mortgage  Heir, 
is  in  fee  or  for  a  long  term  of  years,  is,  but  the  executor  is 
not,  a  necessary  party  to  a  foreclosure  action.    Fell  v.  Brtywn, 
2  B.  C.  C.  276,  279;  Bradshaw  v.  Outram,  13  Ves.  234; 
Farmer  v.  Curtis,  2  Sim.  466. 

Where  the  tenant  for  life  of  an  equity  of  redemption  had  Tenant  for 

life 

mortgaged  his  life  estate  for  a  term  of  two  hundred  years,  and 
IX  purchaser  from  the  mortgagee  under  his  power  of  sale  brought 
an  action  to  redeem  incumbrances  on  the  fee,  it  was  held  that 
the  tenant  for  life  was  a  necessary  party.  .  HmUer  v.  Macklew, 
5  Ha.  238. 

The  personal  representative  of  a  tenant  for  life  of  a  mort- 
gaged estate  is  not  a  necessary  party  to  an  action  for  fore- 
closure against  the  remainderman,  although  the  mortgagee 
claims  arrears  of  interest  which  accrued  dae  during  the 
tenancy  for  life.     Wynne  v.  Styan,  2  Pli.  303. 
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Patron  of  The  patron  of  a  living  is  not  a  neoesaary  party  to  an  action 

iTing.  ^^^  foreclosure  of  glebe-land  charged  by  the  vicar.     Chodden  v. 

Cole$,  59  L.  T.  309. 
Tro^ecs  TmsteeSy  ezecatorsy  and  admimstrators  may  sne  and  be  saed 

trust  estate,  on  behalf  of  or  as  representing  the  property  or  estate  of  which 
they  are  trustees  or  representatives,  without  joining  any  of  the 
persons  beneficially  interested  in  the  trust  or  estate,  and  shall 
be  considered  as  representing  such  persons.  .  .  .  This  role 
shall  apply  to  trustees,  executors,  and  administrators,  sued  in 
proceedings  to  enforce  a  security  by  foreclosure  or  otherwise. 
Bules  of  the  Supreme  Court,  Order  XVL,  rule  8.  See  In  re 
Booth  &  KetOewelPa  Contract^  62  L.  J.  Gh.  40. 

Before  the  last  proviso  was  added  to  this  rule,  it  was  held 
that,  though  trustees  sufficiently  represented  their  cestuis  que 
trust  as  plaintifiB3  in  a  redemption  action  (a),  they  did  not 
sufficiently  represent  them  as  defendants  to  an  action  of  fore- 
closure (&),  unless  it  was  probable  that  the  trustees,  from,  being 
executors  or  otherwise,  had  funds  in  hand  sufficient  to  enable 
them  to  redeem  (c),  (a)  Jenning9  v.  Jordwn,  6  App.  Cas.  698. 
(i)  Goldsniid  v.  Stonehewery  9  Ha.  App.  v  xxxviii. ;  Coles  t. 
Forrest,  10  B.  557  ;  Francis  v.  Harrison,  43  Ch.  D.  183 ;  Wavdl 
V.  Mitchdl,  64  L.  T.  560.  (c)  Hanmam,  v.  Riley,  9  Ha.  4JL ;  Sak 
V.  Kitson,  3  D.  M.  &  G.  119 ;  In  re  Mitchell,  65  L.  T.  851. 
Inheritanco,  Where  a  mortgaged  estate  is  in  settlement,  the  person 
sented?*^^'  entitled  to  the  first  estate  of  inheritance  and  the  intermediate 
remaindermen  for  life  must  be  brought  before  the  Court.  Crore 
V.  Stacpoole,  1  Dow,  18,  31. 

The  first  tenant  in  tail  in  being,  and,  if  there  is  no  tenant 
in  tail  in  being,  the  first  person  entitled  to  the  inheritance, 
and  if  there  is  no  such  person,  then  the  tenant  for  life 
sufficiently  represents  the  inheritance.  Lloyd  v.  Johnes,  9  Ves. 
37,  55 ;  CocKImm  v.  Thompson,  16  Ves.  321,  326 ;  Oiffard  y. 
Hort,  1  Sch.  &  L.  386,  408 ;  Cholmondeley  v.  Clinton,  2  J.  &  W. 
1, 133 ;  Gore  v.  Stacpoole,  1  Dow,  18,  31* 

The  inheritance  is  not  sufficiently  represented  by  an  owner 
in  fee  whose  estate  is  subject  to  be  defeated  by  a  shifting  use, 
conditional  limitation,  or  executory  devise.  Goodess  v. 
Williams,  2  T.  &  C.  C.  595. 
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Order  XVI.,  rule  9,  provides  that,  where  there  are  numerous  Nmnorous 
persons  haying  the  same  interest  m  one  cause  or  matter,  one  game  interest 
or  more  of  such  persons  may  sue  or  be  sued,  or  may   be 
authorized  by  the  Court  or  a  judge  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  persons  so  interested. 

Where  an  action  was  brought  to  foreclose  six  properties, 
the  equity  of  redemption  in  one  of  which  was  subject  to 
debentures,  it  was  held  that  an  order  under  this  rule  appoint- 
ing two  debenture-holders  to  defend  on  behalf  of  the  others 
did  not  enable  the  presence  of  the  others  to  be  dispensed  with* 
CMffith  V.  Pound,  45  Ch.  D.  553,  564. 

Where  a  debenture-holder  is  sued  in  a  representative 
capacity,  an  order  should  be  obtained  authorizing  him  to 
defend  in  that  capacity.  Fairfield  Shij^building  Co.  v.  London 
&  East  Coast  Steamship  Co.,  (1895)  W.  N.  64. 

Order  XVT.,  rule  46,  enables  the  Court,  where  a  deceased  Legal 
person  has  no  legal  personal  representative,  to  proceed  in  the  presentative, 
absence  of  any  person  representing  the  estate  of  the  deceased  dismoaed 
person  or  to  appoint  a  representative  for  the  purposes  of  the  ^*^' 
cause.     See  Scott  v.  Streatham  Estates  Co.,  (1891)  W.  N.  153 ; 
In  re  Bicherson  (No.  2),  (1893)  3  Ch.  146. 

The  power  given  by  this  rule  will  not  be  exercised  where 
proceedings  are  actually  pending  for  the  appointment  of  a 
personal  representative,  or  where  duties  would  have  to  be 
performed  by  the  personal  representative  if  appointed.  Curtius 
V.  Caledonian  Insurance  Co.,  19  Cb.  Div.  534. 

An  order  for  foreclosure  absolute  of  leaseholds  will  not  be 
made  in  the  absence  of  a  properly  constituted  representative 
of  the  mortgagor,  although  the  mortgagor  dies  insolvent, 
Aylward  v.  Lewis,  (1891)  2  Ch.  81. 

Where  a  mortgagor  becomes  bankrupt  in  the  course  of  a  Bankruptcy 
foreclosure  or  redemption  action,  his  trustee  in  bankruptcy  ^^^^^^^^^  *  * 
must  be  made  a  party.     Wood  v.  Surr,  19  B.  551. 

Where  a  party  to  a  redemption  or  foreclosure  action  assigns  Assignment 
his  interest  pendente  lite,  the  assignee  is  not  a  necessary  party  ^'*'****'***     * 
(a),  but  he  is  not  entitled  to  object  if  the  other  party  thinks 
it  right  to  have  him  before  the  Court  (6).    (a)  Eades  v.  Harris, 
1  Y.  &  C.  C.  230,  235 ;  Wood  v.  Swtr,  19  B.  551, 554 ;  Patch  v* 


532  ACTIONS  FOR  FORECLOSURE  OR  REDEMPTIOK. 

Ward,  L.  E.  3  Ch.  203,  208.    (b)  8ol<mon  v.  Solomon,  13  Sim. 

516;  Johnston  y.  Thomas,  11  B.  501;  CampbeU  t.  Hol^ami, 

7  Ch.  D.  166. 
stranger  to         As  a  role,  only  the  parties  to  the  mortgage-deed  or  those 
raor  gage.       claiming  under  them  should  be  made  parties  to  a  foreclosare 

or  redemption  action.    Audsley  y.  Horn,  26  B.  195. 

A  stranger  to  the  mortgage  who,  under  the  authority  of  the 

mortgagee,  has  received  and  retains  part  of  the  mortgaged 

property,  may  be  made  a  party  to  a  suit  for  redemptico. 

ffood  V.  Eastim,  2  Jup.  N.  S.  729. 
An  objection  for  want  of  parties  to  a  foreclosure  sait  ougbt 

to  be  taken  in  the  suit  before  decree.  Bromitt  y.  Moor,  9  Ha.  371 


Costs  of  Disclaiming  Dependants. 

As  to  the  costs  of  disclaiming  defendants  in   actions  fix 
foreclosure  or  redemption — 

1.  Dt;rondaiit  1.  Where  a  defendant  disclaims  in  such  a  manner  as  to  shov 
hadorciaimed  *^*^  ^^  neyer  had  and  never  claimed  an  interest,  at  or  after 
interest.         the  filing  of  the  bill,  he  is  entitled  to  his  costs.     Odbrid  t. 

Sturgis,  5  Ha.  97 ;  Hiorm  v.  Soltom,  16  Jur.  1077 ;  Hurd  v, 
Eurst,  22  L.  J.  Ch.  546 ;  Ford  v.  Earl  of  Chesterfield,  16  B. 
516;  Bellamy  v.  Brickenden,  4  K.  &  J.  670;  Ward  v.  Shake- 
shaft,  1  Dr.  &  Sm.  269 ;  Bidgway  v.  Kynnerdey,  2  H.  A'  E 
565 ;  Earl  of  Cork  v.  Bussell,  13  Eq.  210 ;  Day  v.  Gudgen, 
2  Ch.  D.  209. 

2.  Dorcndant  2.  If  a  defendant  having  an  interest  shows  that  he  dis- 
beforoTuuf     claimed  or  ofTered  to  disclaim  before  the  institution  of  tire 

suit,  he  is  entitled  to  his  costs.  Loch  v.  Lomas,  15  Jun  162 ; 
Ford  V.  Earl  of  Chesterfield,  16  B.  516. 

3.  Defendant  3.  Where  a  defendant  having  an  interest  allows  himself  to 
byaniwer.^     be  made  a  party  to  the  suit,  and  does  not  disclaim  or  offer  to 

disclaim  till  he  puts  in  his  answer  or  disclaimer,  he  is  not 
entitled  to  his  costs.  CUbson  v.  Nichol,  9  B.  403 ;  Buchanan  t. 
Oreenway,  11  B.  58 :  Origg  v.  Sturgis,  5  Ha.  93 ;  Ford  v.  Eati 
of  Chesterfield,  16  B.  516 ;  Ward  v.  Shakeshafl,  1  Dr.  &  Sm. 
269 ;  Fwber  v.  Furler,  30  B.  523 ;  Howkins  v.  Bennet,  2  E 
&  M.  567  n. ;  Roberts  v.  Hughes,  6  Eq.  20* 
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A  statement  by  the  defendant  in  bis  answer  tbat  be  would 
have  disclaimed  if  he  bad  been  applied  to  does  not  entitle 
him  to  his  costs.  Collins  v.  Shirley^  1  B.  &  M.  638.  Oumey 
V.  Jackson  (1  Sm.  &  G.  97)^  which  appears  to  be  eontray  is 
doubted  in  Ford  v.  Earl  of  Chesterfield^  supra. 

Where  a  defendant  disclaims  by  his  answer,  and  the 
plaintiff  replies  to  the  disclaimer,  and  the  defendant  is  in 
consequence  compelled  to  go  into  evidence  in  support  of  the 
statement  in  his  answer,  the  plaintiff  must  pay  his  costs  of 
the  evidence.    Ford  v.  Earl  of  Chesterfieldy  16  B.  516. 

4.  Where,  after  the  institution  of  the  suit,  a  defendant  4.  DofeDdant 
properly  made  a  party  offers  to  convey  his  interest  or  to  dis-  ^tg  after 
claim,  and  does  not  ask  for  costs,  he  is  entitled  to  his  costs  ^^^^^i"*®'- 
subsequently  incurred.      Talhot  v.  KemsJhead,  4  E.  &  J.  93 ; 
Ward  V.  Shakeshaft,  1  Dr.  &  Sm.  269  ;  Davis  v.  Whitmore,  28 
B.  617 ;  Cowing  v.  Mowherry,  11  W.  B.  851 ;  Dillon  v.  Ashmn, 
12  W.  B.  366 ;  Greene  v.  Foster,  22  Ch.  D.  566. 

But  he  is  not  entitled  to  his  costs  if,  after  having  disclaimed, 
he  puts  in  an  answer  or  appears  on  notice  of  motion  for  judg- 
ment against  him.  Maxwell  v.  Wightitnck,  L.  B.  3  Eq.  210 ; 
Clarke  v.  Tolman^  42  L.  J.  Ch.  23 ;  Lewin  v.  Jones,  53  L.  J. 
Ch.  1011. 

The  doctrine  of  some  of  the  earlier  cases  (such  as  SHcock  v. 
Bot/non,  2  Y.  &  C.  C.  376)  that  a  puisne  mortgagee  disclaim- 
ing is  entitled  to  his  costs  as  against  the  first  mortgagee,  who 
adds  them  to  his  security,  is  no  longer  correct.  See  Ohrly  v. 
Jenkins,  1  De  G.  &  Sm.  543.  The  form  in  Piersan  v.  Orundell, 
Seton,  1654,  appears,  therefore,  to  be  incorrect. 


The  Judgment. 

The  ordinary  form  of  judgment  in  an  action  for  foreclosure  Fona  of 
or  redemption  of  a  legal  mortgage  provides  that,  on  the  mort-  ^wb^morU 
gagor  paying  to  the  mortgagee  the  amount  certified  to  be  due  ^^^  "  ^^^^ 
by  the  chief  clerk's  certificate  within  six  months  from  the 
date  of  the  certificate,  the  mortgagee  shall  re-convey  the 
mortgaged  property  to  the  mortgagor  free  from  incumbrances, 
and  deliver  up  to  him  (on  oath,  if  required)  all  deeds  and 
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writings  in  his  custody  or  power  relating  thereto,  but  that, 
in  default  of  payment  at  the  specified  time  (in  a  foreclosure 
action),  the  mortgagor  shall  be  foreclosed  from  his  equity 
of  redemption  in  the  mortgaged  property,  or  (in  a  redemption 
action)  the  action  shall  stand  dismissed  with  costs.  Seton» 
1575, 1593. 

In  an  action  to  foreclose  an  equitable  mortgage,  the  judg- 
ment should  declare  that  the  plaintiff  is  entitled  to  a  mort- 
gage of  the  defendant's  estate  and  interest  in  the  property 
comprised  in  the  deposit  and  agreement,  or  in  the  agreement, 
as  the  case  may  be;  and  should  direct  that,  in  default  of 
payment,  the  defendant  will  be  foreclosed,  that  the  mortgaged 
property  will  be  discharged  from  all  equity  of  redemption, 
and  that  a  conveyance  from  the  defendant  to  the  plaintiff 
must  be  executed.  Lees  v.  Fisher^  22  Ch.  Div.  283 ;  Seton, 
1695. 

A  judgment  for  foreclosure  will  not  be  made  under  Order 
XV.  rule  1.  See  Smith  v.  Davies,  28  Ch.  D.  650 ;  Bhke  v- 
Harvey,  29  Cb.  Div.  827,  831 ;  BisseU  v.  Jmes,  32  Ch.  D.  635. 

The  judgment  is  not  an  interlocutory  order  for  the  purpose 
of  determining  the  time  of  appealing  from  it.  Smith  v.  Davies, 
31  Ch.  Div.  595. 

As  to  the  practice,  where  an  affidavit  of  documents  is  required, 
see  Weeks  v.  Stourton,  11  Jur.  N.  S.  278. 

As  to  the  form  of  the  judgment  where  the  mortgage  debt  is 
payable  by  instalments,  see  Greenough  v.  Littler^  15  Ch.  D.  93 ; 
Seton,  1698. 

The  judgment  should  show  where  one  mortgagor,  e.g.  the 
mortgagor's  trustee  in  bankruptcy,  is  entitled  to  redeem  for 
less  than  others.  Knowles  v.  Dibbs,  60  L.  T.  291 ;  Seton, 
1628. 

As  to  the  foreclosure,  where  leaseholds  are  mortgaged  by 
sub-demise,  of  a  reversionary  term  of  one  day,  of  which  the 
mortgagor  had  declared  himself  trustee,  see  British  Empire 
Assurance  Co,  v.  Sugderiy  47  L.  J.  Ch.  691. 

The  Crown  cannot  be  foreclosed.  Where  the  Crown  is 
interested  in  the  equity  of  redemption,  the  judgment  will 
direct  that,  in  default  of  payment,  the  mortgagee  be  at  liberty 
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to  hold  the  mortgaged  property  until  the  Crown  shall  think 
fit  to  redeem  the  same.  Hancock  v.  A.-O.,  33  L.  J.  Gh.  661 ; 
Seton,  1702 ;  Bartlett  v.  Bees,  12  Eq.  395. 

The  conveyance  made  by  an  equitable  mortgagor  to  the  Conveyance 
mortgagee  under  an  order  for  foreclosure  is  a  conveyance  mort^gor.  ° 
on  sale  within  sect.  54  of  the  Stamp  Act,  1891,  the  considera- 
tion being  whichever  of  the  two  amounts  is  less,  the  mortgage 
debt  or  the  value  of  the  mortgaged  property.    Bimtingtan 
V.  Commimoners  of  Inland  BevenuCy  (1896)  1  Q.  B.  422. 

Where  the  mortgagor  is  an  in&nty  the  direction  should 
be  that  he  conveys  upon  attaining  twenty-one.  Price  v. 
Carver,  3  My.  &  Cr.  157 ;  MeUor  v.  Porter,  25  Ch.  D.  158. 

Where  the  interest  of  the  mortgagor  has  become  vested 
in  the  Crown,  the  Court  will  make  an  order  for  sale  with 
the  consent  of  the  Attorney-General,  but  cannot  direct  the 
Crown  to  convey  to  a  purchaser.  Hancock  v.  A.-G.,  8ii>pra; 
Bartlett  v.  Bees,  supra. 

In  an  action  by  an  equitable  mortgagee  for  foreclosure  or  Bestraining 

1  ••x«  aj  j.  i*x»"i-     transfer  of 

sale,  an  injunction  was  granted,  on  an  ^  parte  application  by  legal  estate 
the  plaintiff,  restraining  the  defendant  from  parting  with  the 
legal  estate  in  the  mortgaged  premises.    London  &  Cotmty 
Banking  Co,  v.  Lewis,  21  Ch,  D.  490. 

Since  the  Judicature  Act  the  mortgagee  may  combine  his  Personal 
personal  remedy  against  the  mortgagor  with  the  action  of  J^gj[^e.  * 
foreclosure.    Dymond  v.  Croft,  3  Ch.  D.  512,  515 ;  Farrer  v. 
Lactf,  HartUnd  &  Co.,  25  Ch.  D.  636  ;  31  Ch.  Div.  42. 

In  such  an  action,  he  is  entitled,  if  the  debt  and  interest  Form  of 
are  proved,  admitted,  or  agreed  at  the  trial,  to  a  judgment  ^™^° ' 
for  immediate  payment  of  principal,  interest  to  date  of  judg- 
ment, and  costs.  If  the  debt  and  interest  are  not  proved, 
admitted,  or  agreed  at  the  trial,  he  is  entitled  to  an  account 
of  what  is  due  for  principal  and  interest,  and  to  judgment  for 
immediate  payment  of  the  amount  certified  and  costs.  Farrer 
V.  La>cy,  Harthmd  &  Co.,  supra. 

Where  an  account  is  directed,  interest  is  brought  down  interest  np  to 
to  the  date  of  the  certificate.    Earl  Poulett  v.  Viscomt  Hill,  ^'^^^^^ 
(1893)  1  Ch.  277. 

It  is   a  matter   for    the  judge's  discretion  whether  the  When  amonnt 
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amount  due  should  be  made  immediately  payable  or  wheth^ 
payment  should  be  postponed.  It  is  usual  to  make  the 
amount  admitted  or  found  due  payable  one  month  from  the 
date  of  the  judgment.  Hunter  y.  Myatty  28  Ch.  D.  181 ;  In$bme 
V.  Elmdie,  54  L.  T.  730 ;  Farrer  v.  Lact/y  Hartland  A  Co^ 
sup'a. 

The  Judgments  Act,  1838  (1  &  2  Vict  c.  110),  proyids 
(sect.  17)  that  judgment  debts  shall  carry  interest  at  4  pa 
cent,  from  the  time  of  entering  up  the  judgment. 

This  section  applies  to  judgments  given  by  way  of  security. 
Knight  y.  Bowyety  4  De  G.  &  Jo.  619. 

A  county  court  judgment  debt  does  not  carry  interest 
under  this  section.  Qusen  v.  Cowniy  Court  Judge  of  Essex,  18 
Q.  B.  Diy.  704. 

The  costs  made  personally  payable  by  the  mortgagor  will 
be  so  much  of  the  mortgagee's  costs  of  the  action  as  would 
haye  been  incurred  if  it  had  been  brought  for  payment  only. 
Farrer  y.  Laey,  Hartland  &  Co.,  31  Oh.  Diy.  42. 

Where  the  plaintiff  does  not  ask  for  payment  by  his  writ 
and  the  defendant  has  not  appeared,  the  plaintiff  cannot,  by 
his  statement  of  claim,  enlarge  the  scope  of  the  action  by 
asking  for  payment.     Law  y.  Philby,  35  W.  R.  450. 

Where  the  relief  asked  by  the  statement  of  claim  does  not 
include  an  order  for  payment  of  the  amount  due  under  the 
covenant,  the  Court  will  not  make  such  an  order,  though 
the  mortgagor  does  not  enter  an  appearance  to  the  writ 
Wethered  v.  Cox,  W.  N.,  1888,  165 ;  FaithfuU  v.  Woodley,  43 
Ch.  D.  287. 

A  writ  endorsed  with  a  claim  for  foreclosure,  and  also  with 
a  claim  for  a  specific  sum  under  the  mortgage  covenant^  is 
not  specially  endorsed  under  Order  III.  rule  6,  so  as  to  enable 
the  plaintiff  to  proceed  under  Order  XIV.  rule  1  (a),  but  is 
within  Order  XIII.  rule  3,  so  as  to  enable  the  plaintiff  to 
enter  final  judgment  for  the  sum  endorsed  with  interest  and 
costs  (6).  (a)  HiU  v.  SidehottoMy  47  L.  T.  224 ;  Imbert-Terry 
v.  Carvery  34  Ch.  D.  506.     (l)  Bissett  v.  Jonesy  32  Ch.  D.  635. 

The  mere  appointment  of  a  receiver  does  not  prevent  the 
plaintiff  in  a  foreclosure  action  from  endorsing  his  writ  with 
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a  claim  for  a  liquidated  sum  so  as  to  enable  him  to  apply 
for  judgment  under  Order  XIV.  But  where  the  receiver 
has  been  in  receipt  of  rents  and  profits,  and  there  is  a  dispute 
as  to  what  will  be  found  due  to  the  mortgagee  on  taking  the 
accounts,  the  judge  ought  not  to  give  leave  to  sign  judgment 
under  that  order.  Earl  Pordett  v.  Viscownt  Eillf  (1893)  1  Ch. 
277  ;  Lynde  v.  Waithmm,  (1895)  2  Q.  B.  180. 

A  writ  by  the  transferee  of  a  mortgage  is  specially  endorsed, 
although  it  does  not  mention  that  notice  in  writing  of  the 
transfer  was  given  by  the  plaintifif  to  the  defendant.  Satchwell 
v.  Clarke,  66  L.  T.  641. 


Time  Allowed  for  Bedemption. 

In  a  simple  case  between  mortgagor  and  mortgagee,  where  Six  montlia 
there  are  no  other  incumbrances,  the  mortgagor  has,  whether  J^empti(?n. 
he  is  defendant  in  a  foreclosure  action  or  plaintiff  in  a  re- 
demption action,  six  months  only  to  redeem.    Ploitt  v.  Mendel, 
27  Ch.  D.  246. 

The  trustee  in  bankruptcy  of  the  mortgagor  will  be  given 
six  months  to  redeem,  though  he  admits  that  he  has  no  other 
assets  than  the  equity  of  redemption.  Ex  parte  Fletcher,  10 
Ch.  Div.  610. 

An  equitable  mortgagor  by  deposit  of  title-deeds  is  allowed 
six  months  to  redeem  (a),  even  though,  the  mortgage  debt 
not  carrying  interest,  there  is  no  compensation  for  delay  (b). 
(a)  Parker  v.  Housefield,  2  My.  &  K.  419 ;  (i)  Melhr  v.  Woods, 
1  Kee.  16. 

"   A  mortgagor  under  a  mortgage  by  way  of  trust  for  sale  is 
entitled  to  six  months  to  redeem.    Bell  v.  Garter,  17  B.  11. 

Where  the  defendants  to  a  foreclosure  action  do  not  appear, 
one  time  only  is  fixed  for  redemption,  whether  the  statement 
of  claim  alleges  that  they  are  entitled  or  only  that  they 
claim  to  be  entitled  to  incumbrances.  Smith  v.  Olding,  25 
Ch.  D.  462 ;  Doble  v.  Manley,  28  Ch.  D.  664. 

As  to  the  form  of  judgment  where  one  time  only  is  fixed 
for  redemption,  see  Seton,  1628,  No.  22,  as  altered  in  Biddulph 
V.  Billiter  Street  Offices  Co.,  72  L.  T.  834. 
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Where  any  subsequent  mortgagee  appears  and  claims  to 
have  successive  periods  fixed,  the  onus  lies  on  him  of  showiBg 
that  he  is  entitled  to  them.  Doble  v.  Manley^  28  Ch.  D.  661  ; 
SmUhett  v.  Eeskdh,  44  Ch.  D.  161. 

Successive  periods  were  directed  where  the  subject  of  the 
security  was  a  reversionary  interest  which  was  likely  to  rae 
in  value.    BertUn  v.  Gordon^  W.  N.,  1886,  31. 

Under  the  earlier  practice,  if  the  defendants  in  a  fore- 
closure action  put  in  a  defence  or  appeared  at  the  bar  and 
proved  their  incumbrances,  and  there  was  no  qnestion  d 
priority  between  them,  successive  periods  of  redemption  were 
as  a  rule  allowed.    Leiuis  v.  Aherdare  Co.,  53  L.  J.  Ch*  741. 

But  only  one  period  of  redemption  was  allowed  where  tiiere 
was  a  dispute  as  to  priorities,  or  where  the  mortgaged  property 
was  deteriorating.  Ba/rtlett  v.  Beet,  12  Eq«  895 ;  Genend 
Credit  &  Diseomt  Co.  v.  Olegg,  22  Ch.  D.  549 ;  TvfdnOL  v. 
NicholU,  56  L,  T,  152 ;  Leum  v.  Aberdare  Co.,  53  L.  J.  CL 
741* 


Enlarging  the  Time  for  Redemption. 

1.  Receipt  of  1.  The  time  originally  fixed  for  redemption  by  the  judg- 
certificate  ment  is  enlarged,  as  of  course,  where  the  mortgagee  receives 
payment^      rents  of  the  mortgaged  property  between  the  date  of  the 

certificate  finding  the  amount  due  and  the  time  fixed  for 

payment.     Ga/rlick  v.  Jackson,  4  B.  154 ;  Alden  v.  i^os^er,  5  B. 

592 ;  Seton,  1647 ;  Ellis  v.  Griffiths,  7  B.  83 ;  Buchanan  v. 

Greenway,  12  B.  355 ;  Patch  v.  Ward,  L.  R.  3  Ch.  203,  208 ; 

Frees  v.  Coke,  6  Ch.  645,  650 ;  Allen  v.  Edwards,  42  L.  J. 

Ch.  455. 
The  same  rule  applies  where  rents  have  been  received  by 

a  receiver  appointed  in  the  foreclosure  action.     Jenner-Fusi  v. 

Needham,  31   Ch.  D.  500;  32  Ch.  Div.  582;  Seton,  1649; 

Peat  V.  Nicholson,  54  L.  T.  569,  overruling  Hoare  v.  Stephens, 

32  Ch.  D.  194. 
As  a  rule  a  fresh  account  must  be  taken,  and  a   fresh 

certificate  made.    Where  the  mortgagor  waived  the  taking 

of  the  account  in  chambers  the  mortgagee  was  allowed  to 
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file  an  affidavit  bringing  down  the  account  to  a  day  fixed, 
and  the  time  for  redemption  was  fixed  a  month  from  that  day, 
no  interest  being  given  to  the  mortgagee  after  the  date  of 
the  affidavit.    Jenner-Fvat  v.  Needham,  32  Ch,  Div.  582. 

The  rule  in  Jenner-Fust  v.  Needham  does  not  apply  where  Direction  ex- 
the  judgment  directs  that  any  person  redeeming  or,  in  the  inJm^^t^t 
event  of  foreclosure,  the  mortgagee  may  apply  in  chambers  ^*  '^««<^^»»- 
for  the  payment  or  transfer  to  him  of  the  money  which  might 
be  in  Court  or  in  the  hands  of  the  receiver.     Coleman  v. 
LlemlUn,  34  Ch.  Div.  143. 

Where  such  a  direction  is  inserted,  one  order  will  be  made 
for  foreclosure  absolute  and  for  payment  of  the  money  to  the 
mortgagee.    Coleman  v.  LleweUin,  34  Ch.  Div.  143. 

A  direction  to  this  or  a  similar  effect  will  only  be  inserted  When  direo- 

•I  •  1     •  ^  i_  J 1  •      1  tion  inserted. 

under  special  circumstances,  e,g»  where  the  moneys  received 
represent  the  inheritance,  such  as  proceeds  of  sale  of  minerals 
(a),  or  proceeds  of  calls  on  shareholders  (b),  or  where  they 
represent  the  takings  of  a  business,  of  which  the  receiver  is 
manager  (d).  (a)  Coleman  v.  LleivelUn,  34  Ch.  Div.  143. 
(b)  Wdeh  V.  National  Cyele  Works  Co.,  55  L.  T.  673.  (c)  Holt 
<&  Co.  V.  Beagle,  55  L.  T.  592 ;  Smith  v.  Pearman,  58  L.  T. 
720.    See  Cheston  v.  Welh,  (1893)  2  Ch.  151. 

The  order  was  made  absolute  without  a  further  account 
where  the  rents  received  by  the  receiver  were  insufficient  to 
cover  his  out-of-pocket  expenses  and  remuneration.  EUenor 
V.  Ugle,  (1895)  W.  N.  161. 

The  receipt  of  rents  by  the  receiver  after  the  certificate  Mortgagee 
will  not  enlarge  the  time  for  redemption  where  in  the  judg- t^beohuled 
ment  nisi  the  mortgagee  submits  to  be  charged  with  a  certain  ^^  ^^^ 
sum  in  respect  of  rents  and  profits  io  the  receiver's  hands  at 
the  date  of  the  certificate,  or  to  come  into  his  hands  prior  to 
the  order  absolute,  and  the  receiver  receives  no  more  than  the 
amount  for  which  credit  is  given.    Barber  v.  JecJcells,  (1893) 
W.  N.  91 ;  Christy  v.  Godmn,  38  SoL  Jo.  10. 

The  judgment  in  such  a  case  should  give  liberty  to  any 
party  to  apply  at  chambers  for  payment  of  any  money  paid 
into  Court  by  the  receiver  or  his  agent.  LusJc  v.  Sebright, 
(1894)  W.  N.  134. 


sum. 
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The  mortgagor  is  not  entitled  to  an  enlargement  of  time 
where  rents  have  been  received  by  the  mortgagee  after  de&nlt 
in  payment  by  the  mortgagor  at  the  time  fixed  by  the  eer- 
tificate,  but  before  the  a£Sdayit  in  support  of  the  applicatiffi 
for  an  order  absolute,  and  the  order  for  foreclosure  absohte 
will  be  granted  without  a  further  account.  Constable  t.  HovsiA^ 
5  Jur.  N.  S.  331 ;  Frees  v.  Coke,  6  Ch.  645,  650 ;  TTdefer  t. 
Patteson,  25  Ch.  D.  626 ;  National  Permanent  Building  Soeidi 
V.  Baper,  (1892)  1  Ch.  54. 

Where  time  is  enlarged,  not  as  an  indulgence  to  the  mort* 
gagor,  but  because  the  mortgagee  has  received  rents  after  the 
certificate,  the  mortgagor  is  not  required  to  pay  arrears  of 
interest  and  costs.    Buchanan  v.  Qreemoay,  12  B.  355. 

2.  As  to  the  practice,  where  time  is  enlarged  pending  an 
appeal,  see  Finch  v.  Shaw,  20  B.  555,  and  the  notes  to  Order 
LVIU.  rule  16. 

3.  The  time  originally  fixed  for  redemption  by  the  judg- 
ment is  sometimes  enlarged  on  a  proper -case  for  it  beiog 
made  by  a  person  entitled  to  redeem.  Nanny  v.  Edward^  4 
Bass.  124 ;  Eyre  v.  Hanson,  2  B.  478 ;  Patch  v.  Ward,  L.  R  3 
Ch.  203,  212. 

Time  is  not  enlarged,  as  an  indulgence  to  the  mortgagor, 
where  he  is  plaintiff  in  a  redemption  action.  Novosielski  v. 
Wakefield,  17  Ves.  417 ;  Faulkner  v.  BolUm,  7  Sim.  319. 

Time  was,  however,  enlarged  where  the  plaintiff,  under  a 
bona  fide  mistake,  failed  to  lodge  the  mortgage-money  in 
Court  within  the  period  prescribed  by  the  judgment.  CoUima^ 
V.  Jeffery,  (1896)  1  Ch.  644. 

Where  the  Court  enlarges  the  time  for  redemption  as  an 
indulgence  to  the  mortgagor,  it  generally  does  so  only  on 
the  terms  of  the  mortgagor  paying  all  arrears  of  interest 
and  costs,  either  at  the  time  originally  fixed  for  redemption  or 
within  a  short  time  afterwards.  Monkhouse  v.  Corporation  of 
Bedford,  17  Ves.  380;  Edwards  v.  Cunliffe,  1  Madd.  287; 
Whatton  V.  Cradock,  1  Kee.  267  ;  Brewin  v.  Austin,  2  Kee.  211; 
Eyre  v.  Hanson,  2  B.  478 ;  Geldard  v.  Hornby,  1  Ha.  251 ; 
Coombe  v.  Stewart,  13  B.  111. 

Where    the  arrears  are  very  large,  time  has  sometimes 
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been  enlarged  on  condition  of  the  mortgagor  paying  part  on 
account,  e,g.  3000Z.  where  the  arrears  were  8000Z.  {Eolford  v. 
Yate,  1  K  &  J.  677) ;  5000Z.  where  the  arrears  were  10,000Z. 
(Forrest  v.  Shore,  32  W.  R  356). 

Where  the  mortgagor  is  only  required  to  pay  part  of  the  Computation 
arrears  due,  subsequent  interest  will  be  computed  on  the  interest, 
aggregate  amount  due  for  principal,  interest,  and  costs  at 
the  time  fixed  for  redemption.    Eolford  v.  Yate,  1  K  &  J.  677. 

In  Forrest  v.  Shore  (32  W.  R  356),  where  the  mortgage 
carried  interest  at  8  per  cent.,  subsequent  interest  was  only 
computed  on  the  principal  due. 

Under  the  earlier  practice,  time  was  enlarged  without  the 
mortgagor  being  required  to  make  any  immediate  payment, 
and  subsequent  interest  was  computed  upon  the  aggregate 
amount  found  due  for  principal,  interest,  and  costs.  Bruere 
y.  Wlharton,  7  Sim.  483 ;  WhaMon  v.  Cradock,  1  Kee.  267 ; 
Breioin  v.  Austin,  2  Kee.  211.  See,  however,  Wilkinson  v. 
Charlesworth,  2  B.  470;  Whitfield  v.  Boberts,  7  Jur.  N.  S. 
1268. 


Accounts  and  Inquiries. 

The  general  rale  is,  that,  where  a  plaintiff  only  asks  aHortgagoe« 
general  account,  he  is  not  ordered   to  give  particulars,  but]|^^°ye 
he  must  give  particulars  when  he  asks  for  payment  of  a  definite  i«rtic«laM. 
sum.    Augustinvs  v.  Nerinckx,  16  Ch.  Div.   17;    Blackie  v. 
Omaston,  28  Ch.  Div.  119. 

Where,  although  the  plaintiff  in  a  foreclosure  action  asks 
for  an  account,  his  claim  is  in  reality  for  a  definite  sum,  e.g. 
where  he  states  that  a  definite  sum  became  owing  but  that 
he  has  received  divers  sums  on  account,  he  will  be  ordered  to 
give  particulars.    Kemp  v.  Ooldherg,  36  Ch.  D.  505. 

Where  a  mortgagee  defendant  to  a  redemption  action  admits  when  bound 
himself  to  be  redeemable,  he  is  bound  in  answer  to  iuter- J^^o^^j  ^^g 
^rogatories  to  state  generally  the  amount  due  on  his  mortgage,  ^  ^^°^' 
imd  what  securities  he  holds  for  his  debt.    Beavan  v.  Cook,  17 
W.  R  872 ;  Elmer  v.  Creasy,  9  Ch.  69 ;  West  of  England  Bank 
V.  Niekolh,  6  Cb.  D.  613. 
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Clusesof  Accounts  in  a  foreclosure  or  redemption  action   &11   into 

two  classes.  The  first  class  comprises  accounts  whicii  are 
normally  incident  to  the  action,  namely,  an  account  of  tfe 
mortgagee's  principal  and  interest,  and  the  costs  of  the  actic», 
an  account,  where  the  mortgagee  has  been  in  possessiony  of 
rents  and  profits  on  the  footing  of  wilful  default,  and  an 
account^  where  he  has  sold,  of  proceeds  of  sale  received  or 
which  ought  to  have  been  received  by  him. 

The  second  class  comprises  accounts  which  are  only  giTen 
as  the  result  of  inquiries,  namely,  an  account  of  the   mort- 
gagee's costs,  charges,  and  expenses,  an  account  of  lastn^ 
improvements,  an  account  of  deteriorations,  and  an  account  ijl 
the  inadequacy  of  sales  effected  by  him. 
1.  Account  of     1.  The  ordinary  form  of  judgment  in  a  foreclosure  action 
interest,  and   Only  gives  the  mortgagee  an  account  of  his  principal   and 
*^***  interest  and  the  taxed  costs  of  the  action.    Bolingbnke  r. 

ninde,  25  Ch.  D.  795. 

Where  the  mortgage-deed  is  a  security,  not  only  for  the 
loan  with  interest,  but  also  for  costs  and  charges  to  be  incurred 
under  the  powers  of  or  in  connection  with  the  mortgage-deed, 
such  costs  and  charges,  if  proper  to  be  allowed,  will  be  allowed 
under  an  account  of  principal  and  interest  Bluekford  v.  Davisy 
4  Ch.  304. 

The  chief  clerk's  certificate  calculates  interest  up  to  the  day 
appointed  for  payment.    Seton,  1651, 1652. 
Share  in  As  to  the  form  of  account  where  a  share  in  a  partnership  is 

partnerahtp.    mortgaged,  see  Bedmayne  v.  Forster,  L.  R.  2  Eq.  467  ;  Seton, 
1697 ;  Kelly  v.  Hutton,  L.  R.  3  Ch.  703 ;  Whetham  v.  Davey,  30 
Ch.  D.  574. 
2.  Account  of     2.  Where  a  special  case  is  made  out,  the  mortgagee  will  be 
and^xpenfes.'  ©i^titlod  to  an  inquiry  whether  anything  and  what  is  due  to 
him  for  any  and  what  costs,  charges,  and  expenses  properly 
incurred  by  him  in  respect  of  his  mortgage  security,  not  being 
costs  of  the  action.     Under  that  inquiry  he  is  entitled  to  all 
just  allowances.    Special  inquiries  will  not  be  given.    Bees  v« 
Metropolitan  Board  of  Works,  14]  Chi  D.  372 ;  Bclingbroke  v. 
Einde,  25  Ch.  D.  795 ;  see  Seton,  1627, 162& 

Kecessary  Necessary  repairs  are  included  in  just  allowances,  and  will, 

repairs. 
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therefore,  be  given  under  an  account  of  costs,  charges,  and 
expenses.     Tipton  Oreen  Co.  v.  Tipton  Moat  Co.,  7  Oh.  D.  192. 

It  would  appear,  therefore,  that  an  account  of  necessary 
repairs  is  only  proper  where  there  is  no  account  of  costs, 
charges,  and  expenses.  See  SchtUdt  y.  Ee7it,  Seton,  1624; 
Townley  v.  Moore,  Seton,  1621;  Qlencrosa  v.  Pulman^  Seton, 
1623;  Houghton  v.  Sevenoaks  Estate  Co.^  33  W.  R.  341 ;  Seton, 
1621. 

As  to  the  jurisdiction  to  allow  the  mortgagee  costs  and  Expenses 
expenses  properly  incurred  by  him  after  the  certificate,  see  certificate. 
Barron  v.  Laneefield,  17  B.  208 ;  Oamkam  v.  Mis,  18  B.  593. 

3.  Where  a  mortgagee,  having  charged  in  his  pleadings  3.  Aooount  of 
that  he  has  laid  out  money  in  lasting  improvements,  produces  provementk 
evidence  that  he  has  laid  out  money  on  works  which  are  prima 

faeie  improvements,  he  is  entitled  to  an  inquiry.  If  he  proves 
that  the  works  have  improved  the  property  to  the  extent  of 
the  money  laid  out,  he  is  entitled  to  an  account  Sandon  v* 
Hooper,  6  B.  246,  on  appL  14  L.  J.  Ch.  120;  Tipton  Grem 
Co.  V.  Tipton  Moat  C7o.,  7  Ch.  D.  192 ;  Shepard  v.  Jones,  21  Ch, 
Div.  469 ;  Houghton  v.  Sevenoaks  Estate  Co.,  33  W.  R.  341. 

Where  the  mortgagee  in  a  redemption  action  states  that  he 
has  made  repairs  and  improvements,  the  mortgagor,  if  he 
wishes  to  set  up  that  they  were  improper,  must  do  so  in  his 
pleadings.    Powell  v.  Trotter,  1  Dr.  &  Sm.  388. 

4.  The  ordinary  form  of  account  against  a  mortgagee  in  4.  Aocon&t  of 
possession  is  an  account  of  rents  and  profits  received  by  him,  ^gts! 

or  by  his  order,  or  for  his  use,  or  which,  without  his  wilful 
default,  might  have  been  so  received.  Yoimg  v.  Jarvis,  Seton, 
1580. 

This  account  includes  an  occupation  rent  of  property  of  Oooapation 
which  the  mortgagee  has  been  in  actual  occupation  and  enjoy- 
ment.   Arthur  V.  Higgs,  Seton,  1623. 

5.  An  account  of   the  extent    to   which    the  mortgaged  ^-  Aooount  of 
premises  have  been  deteriorated  by  the  wilful  neglect  of  the 
mortgagee  in  possession    is    only   given    after  an    inquiry. 
Prettyijohn  v.  Pyke,  Seton,  1624 ;  Batehelor  v.  Middleton,  6  Ha, 

75,  85 ;  Sehuldt  v.  Eeftt,  Seton,  1624. 

6.  The  proper  form  of  account  ag^iinst  a  mortgagee  in  ^*  Aoconmt  of 
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possession  who  has  sold  is  an  account  of  the  proceeds  of  stk 
received  by  him,  or  by  his  order,  or  for  his  nse,  or  whiek, 
without  his  wilful  default,  might  have  been  so  receiTed.  Tk 
mortgagor  is  not  entitled  under  such  an  account  to  impeid 
or  question  the  propriety  of  the  different  sales  or  the  adequa^ 
of  the  amounts  for  which  the  properties  were  sold.  Mayr  t. 
Murray,  8  Ch.  D.  424 ;  see  King  v.  Kitehener,  Seton,  1622. 

Where  evidence  is  brought  that  the  sale  was  at  an  un^- 
value,  special  inquiries  will  be  directed.  Wolff  v.  Vandentt, 
SetOD,  1626 ;  National  Bamlc  of  AmtralaMa  v.  United  Hand-iM- 
Ea/nd  Co.,  4  App.  Cas,  391,  410 ;  Tomltn  v.  Luce,  43  Ch.  Div. 
191;  Seton,  1626. 

An  account  is  only  binding  on  parties  to  the  action  in  whid 
the  accounts  are  taken.     HaU  v.  Heward,  32  Ch.  Div.  430. 

But  an  account  taken  in  the  presence  of  the  tenant  for  life 
is  prima  facie  binding  on  the  remainderman,  whether  tbe 
remainder  is  vested  or  contingent  at  the  time  of  the  proceed- 
iogd.  He  is  entitled  to  surcharge  and  falsify  the  accouit, 
Jbut  not  to  have  a  new  one.  KnigJU  v.  Bampfeild,  1  Vem.  179; 
Allen  V.  Papumih,  1  Ves.  S.  163;  Belt,  92;  Wrixon  v.  Viix^i 
D  &  War.  192. 

Ajiy  special  matter  affecting  the  account,  e.g.  a  valuation  of 
the  security  in  bankruptcy,  should  be  raised  at  the  trial,  dsi 
cannot  be  raised  on  taking  the  account.  Sanguinetti  t. 
Stuckeys  Banking  Co.  (No.  2),  (1896)  1  Ch.  502. 

The  objection  to  the  allowance  to  a  solicitor  mortgagee  d 
profit  costs  need  not  be  taken  at  the  hearing,  but  may  be  takei 
before  the  taxing  master  after  judgment  in  the  usual  fonn, 
containing  the  common  order  for  taxation  of  costs,  has  been 
given  in  a  mortgagor's  redemption  action.  Stone  v.  Lickmrvij 
(1891)  2  Oh.  363,  not  following  Price  v.  MeBeih,  33  L.  J.  Ck 
460. 

Where  mortgagees  have  taken  a  foreclosure  decree  directing 
the  usual  accounts,  the  mortgagors  can  as  a  rule  insist  on  the 
.mortgagees  carrying  in  those  accounts  which  they  must  carrr 
jn  in  order  that  the  accounts  directed  by  the  decree  may  be 
taken.     Taylor  v.  Mostyn,  25  Ch.  Div.  48. 

But   where   it  is  probable  that  the  balance  due  to  the 
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mortgagees  will  coosiderably  exceed  the  value  of  the  mort- 
gaged property,  and  the  mortgagors  hare  practically  no  other 
property^  the  taking  of  the  accounts  will  be  stayed  imless  the 
mortgagors  give  security  for  the  costs  of  taking  them. 
Exchange  Warehau$es  v.  Association  of  Land  Financiers,  34 
Ch.  D.  195. 


Opening  Settled  Accounts. 

A  party  seeking  to  open  a  settled  account  must  allege  some 
specific  error  in  the  account.  Taylor  v.  Haijlin,  2  B.  C.  C. 
310 ;  Johnson  v.  Curtis,  2  B.  C.  C.  311  n.;  Chambers  v.  Ooldmn, 

9  Ves.  254,  266 ;  Parkinson  v.  Eanbury,  L.  R.  2  H.  L.  1. 

Where  a  single  error  is  alleged  and  proved,  liberty  will  be  Liberty  to 
given  to  surcharge  and  falsify.     Davies  v.  Spurling,  Taml.  and  faUify. 
199 ;  Lawless  v.  Mansfield,  1  D.  &  War.  557,  603 ;  Oething  v. 
KeiglOey,  9  Ch.  D.  547. 

Liberty  will  be  given  to  surcharge  and  falsify  where  the 
accounts  are  taken  on  a  wrong  basis  under  a  mistaken  view, 
common  to  both  parties,  of  the  legal  effect  of  the  contract 
between  them.     Da/nieU  v.  Sinclair,  6  App.  Cas.  181. 

If  errors  of  sufficient  number  and  magnitude  are  shown,  the  Opening; 
account  may  be  opened  generally,  in  the  absence  of  fraud,  goiiomily. 
Clarke  v.  Tipping,  9  B.  284 ;  Williamson  v.  Barbour,  9  Ch.  D. 
529. 

Where  a  single  instance  of  fraud  on  the  part  of  the  account-  Fraud  by 
ing  party  is  proved,  the  account  will  be  opened  generally,  party." 
Vernon  v.  Vawdry,  2  Atk.  119 ;  Wharton  v.  May,  5  Ves.  27 ; 
Wedderhwm  v.  Wedderbum,  4  My.  &  Cr.  41 ;  Allfrey  v.  AUfrey, 

10  B.  353 ;  1  Mac.  &  G.  87 ;  Williamson  v.  Barbour,  9  Ch.  D. 
529. 

Where  the  accounting  party  stood  in  a  fiduciary  relation  to  Accounting 
the  person  seeking  to  open  the  account,  e.g,  as  agent,  solicitor,  Sduciary 
trustee,  the  account  will  be  opened  generally  on  slighter '®^**^^^ 
grounds  than  would  be  required  if  there  was  no  such  relation 
between  the  parties.    Lawless  v.  Mansfield,  1  D.  &  War.  557, 
B05 ;  Coleman  v.  MeUersh,  2  Mac.  &  G.  309 ;    Williamson  v. 
Barbour,  9  Ch.  D.  529 ;  In  re  WM,  (1894)  1  Ch.  73,  84. 
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The  right  to  open  settled  accounts  may  be  lost  by  acqui- 
escence or  laches,  even  as  against  a  trustee.  Lyddon  t.  Kb& 
4  De.  G.  &  Jo.  104;  In  re  Webb,  supra. 

As  to  pleading  a  settled  account,  see  Order  XX.  rale  i, 
and,  as  to  the  old  practice,  see  Buckeridge  v.  Whalley,  33  L 
J.  Ch.  649. 


Affidavit 
in  support 
of  order. 


Order  for  Foreclosure  absolute. 

Where  the  order  nisi  allows  successive  periods  of  redemption 
to  a  second  mortgagee  and  to  the  mortgagor,  the  order  absolute 
against  the  second  mortgagee  ought  to  be  obtained  before 
proceeding  to  foreclose  the  mortgagor.  Whitbread  v.  Xyoft 
8  D.  M.  &  G.  383 ;  Webster  v.  Patteson,  25  Ch.  D.  626; 
Martineau  v.  Yarke,  38  Sol.  Jo.  42. 

The  application  for  an  order  absolute  must  be  suppoited 
by  an  affidavit  by  the  mortgagee  or  his  attorney  of  doc 
attendance  at  the  place  appointed  for  payment,  and  bv  the 
mortgagee  of  nonpayment  of  the  amount  certified  to  be  due. 
Seton,  1651, 1652 ;  see  Docksey  v.  Else,  64  L.  T.  256. 

The  mortgagee  must  make  an  affidavit  that  he  has  not, 
between  the  day  of  attendance  and  the  date  of  the  order 
absolute,  received  the  mortgage  moneys  or  any  part  thereot 
Barrow  v.  Smith,  33  W.  R.  743. 

Where  an  agent  of  the  mortgagee  attends  at  the  place  ii^ 
bymOTtgugee.  for  payment  of  the  mortgage  money,  but  without  a  power  of 
attorney  to  receive  it,  and  the  mortgagor  does  not  appear, 
the  order  may  be  made  absolute,  but  the  application  for  the 
order  absolute  must  be  made  to  the  judge  in  Court  L^ 
mere  v.  Clamp,  (No.  3)  31  B.  578 ;  London  Monetary  Advane^ 
Society  v.  Brown,  16  W.  R.  782 ;  Cox  v.  Watson,  7  Ch.  D.  196; 
Hart  V.  Havjthorne,  42  L.  T.  79 ;  Macrae  v.  Evans,  24  W.  £ 
55 ;  Crawley  v.  Fuller,  W.  K,  1890,  35 ;  King  v.  Ewj^ 
(1895)  W.  N.  60. 

The  order  may  be  made  absolute,  although  the  mortgagee 
does  not  attend  during  the  first  fifteen  minutes  of  the  timd 
prescribed.  Anon.,  1  Coll.  273 ;  Bernard  v.  Norton,  10  L  1» 
183. 


Imperfect 
attendaDce 


OBDER   ABSOLtJTE.     DELIVERY  OP  POSSESSION.  547 


Obdeb  fob  Dblivbby  op  Possession. 

Order  XVTIL  rule  2,  after  declaring  that  no  cause  of  action  Order  XVIII. 
shall,  unless  hy  leave,  be  joined  with  an  action  for  the  re-  "^  ^ 
covery  of  land,  provides  that  nothing  in  the  Order  shall 
prevent  any  plaintiff  in  an  action  for  foreclosure  or  redemption 
from  asking  for  or  obtaining  an  order  against  the  defendant 
for  delivery  of  the  possession  of  the  mortgaged  property  to 
the  plaintiff  on  or  after  the  order  absolute  for  foreclosure  |'or 
redemption,  and  that,  in  case  any  mortgage  security  shall  be 
foreclosed  by  reason  of  the  default  to  redeem  by  any  plaintiff 
in  a  redemption  action,  the  defendant  in  whose  favour  such 
foreclosure  has  taken  place  may  by  motion  or  summons  apply 
to  the  Court  or  a  judge  for  an  order  for  delivery  to  him  of 
possession  of  the  mortgaged  property,  and  such  order  may 
be  made  thereupon  as  the  justice  of  the  case  shall  require. 

The  judgment  should  provide  that,  in  default  of  the 
defendant  redeeming,  he  should  deliver  up  possession. 
Williamson  v.  Burrage,  56  L.  T.  702. 

Where  the  judgment  provides  for  delivery  of  possession, 
the  order  absolute  should  repeat  the  provision  for  delivery 
of  possession,  and  may  be  made  ex  parte.  Withall  v.  Nixon, 
28  Ch.  D.  413. 

Where  an  action  for  foreclosure  is  commenced  by  writ,  an  Aotion 
order  for  delivery  of  possession  may  be  made,  though  it  is  i^"^j?^ 
not  asked  for  either  by  the  writ  or  the  statement  of  claim, 
and  though  the  mortgagor  on  being  served  with  notice  of 
motion  does  not  appear.     Salter  v.  Edgar,  54  L.  T.  374. 

Where  the  action  is  commenced  by  originating  summons,  Action 
an  order  may  be  made,  though  not  asked  for  by  the  summons,  b^^j^^^ating 
and  though  the  defendant  on  being  served  does  not  appear.  "iinMnonB. 
Cravm  Bank  v.  Hartley,  W.  K,  1886,  189 ;  Laeon  v.  Tyrrell, 
56  L.  T.  483 ;  Best  v.  Applegate,  37  Ch.  D.  42 ;  Manchester  & 
Liverpool  Bank  v.  Pa/rkinson,  60  L.  T.  258 ;  Jenkins  v.  Bidgley, 
68  L.  T.  671. 

But  it  cannot  be  made  ex  parte,  if  not  asked  for  by  the 
summons  or  provided  for  by  the  order  nisi.  Le  Bas  v.  Qra^f, 
64  L.  J.  Ch.  368. 
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In  an  action  commenced  by  originating  summons  to  enforce 
a  charge  on  consols,  an  order  may  be  made  for  transfer  of  the 
consols  to  the  plaintiff,  although  neither  asked  for  by  the 
summons  nor  provided  for  by  the  order  nm.  Bicketts  v. 
BickeUs,  (1891)  W.  N.  29. 
Wlion  order  An  order  for  delivery  of  possession  can  be  made  on  an 
may  ma  e.  iJ3^tQ^lQ(5^tory  application  (a),  or  after  the  order  for  foreclosure 
has  been  made  absolute  (&).  (a)  Eawkes  v.  Holland^  W.  N. 
1881,  28 ;  EdgeU  v.  Wilson,  (1893)  W.  N.  145 ;  Ind,  Coape  & 
Go.  v.  Mee,  (1895)  W.  N.  8.  (b)  Keith  v.  Day,  39  Ch.  Div. 
452 ;  Jenkins  v.  Bidgley,  68  L.  T.  671 ;  Manchester  dt  Liverpool 
Bank  v.  Parkinson,  60  L.  T.  258. 

Where  the  order  for  foreclosure  absolute  does  not  provide 
for  delivery  of  possession,  the  plaintiff  is  not  entitled  to  a 
writ  of  possession.     Wood  v.  Wheater,  22  Ch.  D.  281. 

Where  possession  has  been  given  under  a  writ  of  possession, 
attachment  will  issue  against  a  defendant  who  has  retaken 
possession,  although  the  order  for  delivery  of  possession  does 
not  name  any  time  within  which  possession  is  to  be  given. 
In  re  Eigg's  Mortgage,  (1894)  W.  N.  73. 

The  order  ought  to  contain  a  description  sufficient  to  identify 
the  property,  possession  of  which  is  to  be  delivered.  Keith  v. 
Bay,  Seton,  1656 ;  Thyme  v.  Sari,  (1891)  2  Ch.  79. 

A  mortgagee  is  not  entitled  to  an  order  for  the  delivery  up 
by  a  puisne  mortgagee  of  deeds  which  show  on  their  face  that 
they  deal  only  with  the  equity  of  redemption.  Oreene  v.  Foster, 
22  Ch.  D.  566. 


Writ  of 
possession 
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Day  to  show  Cause. 

Where  an  infant  is  defendant  to  a  foreclosure  action,  he 
wiU  be  given  a  day  to  show  cause,  i.e,  leave  will  be  reserved 
him  in  the  judgment,  on  being  served  with  a  subpoena,  to 
show  cause  against  it  within  six  months  of  his  coming  of  age. 
Williamson  v.  Gordon,  19  Ves.  114 ;  Price  v.  Carver,  3  My.  & 
Cr.  157. 
].  Action  to  1.  In  an  action  for  foreclosure  by  a  legal  mortgagee,  an 
mort^e.^      infant  defendant  is  given  a  day  to  show  cause.    Nevcbury  v. 
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Marten,  15  Jur.  166 ;  Gray  y.  Bett,  30  W.  R  606.  In  Tcyimge 
V.  Cooker  (32  W.  B.  359)  an  order  for  foreclosure  had  been 
made  against  the  ancestor. 

2.  In  an  action  for  foreclosure  by  an  equitable  mortgagee,  2.  Action  to 
an  infant  defendant  in  whom  the  legal  estate  is  vested  is  also  equitable 
given  a  day  to  show  cause.    Price  v.  Carver,  3  My.  &  Or.  157 ;  "^o^^K^se. 
BaeTchouse  v.  Eomsey,  cii  25  Ch.  D.  160 ;  Mdlor  v.  Porter,  25 
Ch.  D.  158 ;  see,  however,  Foster  v.  Parker,  8  OL  D.  147. 

Where  it  appeared  that  the  mortgaged  property  was  not 
worth  the  amount  due  on  the  mortgage,  and  the  plaintiff 
offered  to  pay  the  costs  of  the  infant,  as  between  solicitor  and 
client,  the  infant  was  not  given  a  day  to  show  cause.  Croxon 
v.  Leoer,  12  W.  R.  237  ;  10  Jur.  N.  S.  87  ;  Bermett  v.  Earfoot, 
19  W.  R.  428 ;  Wolverhampton  Banking  Co.  v.  George,  24  Ch. 
D.  707. 

Sect.  31  of  the  Trustee  Act,  1893  (which  corresponds  to  sect. 
30  of  the  Trustee  Act,  1850),  does  not  apply,  as  a  decree  for 
foreclosure  against  an  infant  only  directs  him  to  convey  on 
attaining  twenty-one.    See  Mellor  v.  Porter,  25  Ch.  D.  158. 

3.  Where  a  judgment  is  given  or  order  made  directing  the  a  Judgment 
sale  of  land,  an  infant  defendant  is  not  given  a  day  to  show  ^le.  ^' 
cause,  whether  he  has  a  legal  or  equitable  interest  See  the 
Trustee  Act,  1893,  sect.  30,  as  altered  by  the  Tnistee  Act, 
1893,  Amendment  Act,  1894  (57  Vict,  c  10),  sect.  1.  Sdwle- 
field  V.  Heafield,  7  Sim.  669  ;  8  Sim.  470 ;  Clinton  v.  Bernard, 
Dru.  t.  Sagd.  287 ;  Sutton  v.  Mayne,  3  J.  &  Lat.  586. 
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ACTIOKS  TO  ENFOBOE  A  GHABGE. 

^  di^^^ .  The  jadgmenty  in  an  action  to  enforce  an  equitable  lien  « 
charge,  should  declare  that  the  plaintiff  is  entitled  to  a  charge 
npon  the  property  comprised  in  the  deposit  or  agxeementi 
as  the  case  may  be,  for  securuig  the  amount  found  due.  Setoi 
1698, 1699. 

It  should  provide  for  delivery  by  the  plaintiff  to  tb 
defendant,  on  payment  at  the  time  prescribed,  of  the  secnzitf; 
if  any,  and  all  documents  in  the  plaintiff's  custody  or  pova 
relating  thereto.    Seton,  supra. 

And  it  should  provide,  in  default  of  payment^  for  mortgage 
or  sale  (a)  or  for  sale  (h)  of  the  property  subject  to  the  charge 
or  a  sufi&cient  part  thereof  with  the  approbation  of  the  jndg^ 
for  payment  into  Court  of  the  proceeds  of  the  mortgage  oi 
sale,  and  for  their  application  in  payment  to  the  plaintiff  d 
his  principal,  interest,  and  costs,  (a)  Mackreth  v.  Symwai^ 
Seton,  1706;  (b)  Woof  v.  Barron^  Seton,  1698 ;  Qrem  v.  Bijfi^ 
52  L.  T.  680 ;  Seton,  1699  ;  Wade  v.  WOsofiy  22  Ch.  D.  235; 
Seton,  1699. 

The  plaintiff  may  be  given  liberty  to  bid  at  the  sale.  Cart^ 
V.  Wake,  Seton,  1701. 
Action  In  an  action  to  enforce  a  charge  against  a  tenant  in  tail, 

in  tail.  the  Court  may  order  him  to  execute  a  disentailing  deei 

Leiois  V.  Dimeomhe,  20  B.  398. 

Form  of  As  to  whether  the  judgment  in  a  debenture-holders'  action 

cleb^nre-^    should  declare  that  the  debenture-holders  are  entitled  to  a 

actkm"*  charge  on  the  property  comprised    in  the  debentures,  see 

Pa/rkinaon  v.  Wainuuright,  64  L.  J.  Ch.  493 ;  Brmdey  v.  Xy«ft» 

Hold  Co.,  (1895)  W.  N.  53 ;  2  Manson,  244 ;  Marwkk  v.  L&ri 

Thu/rhw,  (1895)  1  Ch.  776. 
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A  foreclosure  order  may  be  made  at  the  instance  of  debenture- 
holders  on  an  originating  summons.  Oldrey  y.  Union  Works, 
(1895)  W.  K  77. 

The   Court  has  no  jurisdiction,  on   an   application  in  aCaUingnp 
debenture-holders'  action,  to  make  an  order  on  the  liquidator  ^^f. 
in  the  winding-up  to  call  up  the  uncalled  capital,  which  is 
charged  by  the  debentures.    The  application  must  be  in  the 
winding-up.    Fowler  v.  BrocuCs  Patent  Night  Light  Co.,  (1893) 
1  Ch.  724. 

As  to  whether  the  liquidator,  or  the  receiver  in  his  name, 
should  take  proceedings  for  getting  in  calls,  see  Harrison  v. 
St.  Etienne  Brewery  Co.,  (1893)  W.  N.  108. 

Where  a  receiver  has  been  appointed  in  a  debenture-holders*  Cufltody  of 
action  and  the  company  is  being  wound  up,  the  liquidator  is  of  company, 
entitled  to  the  custody  of  documents  which  relate  to^  the 
business  of  the  company,  such  as  the  directors'  minute-book 
and  the  share  register,  and  which  are  not  necessary  to  support 
the  title  of  the  debenture-holders.  Engd  v.  8outh  Metropolitan 
Brewing  Co.,  (1892)  1  Oh.  442. 

As  to  proceedings  by  an  unpaid  vendor  of  land  to  enforce 
his  charge,  see  p.  342. 

As  to  procedure  under  the  Judgments  Acts,  see  sect.  15  of  Prooeedings 
the  Judgments  Act,  1838.  judgment. 

As  to  procedure  under  the  Partnership  Act,  1890,  see  Order 
XL  VI.  rules  1a,  1b. 

A  judgment  creditor  who  has  obtained  a  charging  order 
must  institute  a  separate  suit  in  the  Chancery  Division  in 
order  to  make  his  charging  order  available.  Leggott  v.  Western, 
12  Q.  B.  D.  287. 

Where  a  charging  order  has  become  absolute,  the  Court  has 
no  jurisdiction  to  discharge  or  vary  it.  Jeffryes  v.  Reynolds, 
52  L.  J.  Q.  B.  55 ;  Dreiv  v.  Willis,  (1891)  1  Q.  B.  450. 

An  application  by  a  solicitor  for  a  charging  order  may  be  Enforcement 
made  in  an  action  which  has  terminated.  Wilson  v.  Hood,  3  u^fOT  ^^b. 
H.  &  C.  148 ;  Jones  v.  Frost,  7  Ch.  773. 

The  application  maybe  made  either  by  petition  or  summons. 
Earner  v.  Oiles,  11  Ch.  D.  942,  948 ;  see,  however.  Brown  v. 
Trotnkm,  12  Ch.  D.  880. 
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It  must  be  intituled  in  the  action.  It  need  not  be  intitoM 
in  the  matter  of  the  Act  or  of  the  solicitor.  Homer  y.  Gtb; 
11  Ch.  D.  942,  945. 

As  to  the  Court  or  judge  before  whom  the  applicfetia 
should  be  made  (a)  when  the  matter  has  been  heard,  see 
Wihon  y.  Hood,  3  H.  &  C.  148;  Heinrieh  y.  SutUm,  6  GL865; 
Catlow  V.  CaOow,  2  C.  P.  D.  362 ;  Higgs  v.  Schroder,  3  C.  P.D. 
252 ;  Owen  y.  Hemhaiv,  7  Oh.  D.  385 ;  (I)  when  it  is  pendiDg) 
see  Clover  y.  Adams,  6  Q.  B.  D.  622 ;  JDallow  v.  Oarroid,  14  Q. 
B.  Div.  543,  546. 

As  to  the  jurisdiction  of  the  Judge  in  Bankruptcy  to  nul^ 
a  charging  order,  see  In  re  Wood,  (1896)  W.N.  163. 

The  order  declaring  a  charge  should  not  direct  that  tiu 
taxed  costs  should  be  raised  by  sale,  but  that  either  paitj 
be  at  liberty  to  apply  with  reference  to  enforcing  the  charge 
by  sale  or  otherwise.    PUeher  v.  Arden,  7  Ch.  Diy.  318. 

As  to  the  time  for  making  an  order  for  sale,  eee  Inre  fireevi 
26  Ch.  Div.  16. 

A  summons  for  payment  out  of  a  fund  on  which  a  charging 
order  has  been  obtained  should  be  served  on  all  parties 
beneficially  interested,  but  substituted  service  will  be  allowed 
under  special  circumstances.  Hunt  v.  Austin,  9  Q.  B.  Di^* 
598 ;  Bowley  v.  Southwell,  61  L.  T.  805. 

Where  an  infaut  is  interested  in  property  recovered  or 
preserved,  he  is  entitled  to  be  represented  when  the  order  is 
applied  for.    Greer  v.  Young,  24  Ch.  Div.  545. 
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CHAPTER  LIX. 

REGOVERT  OF  PBOPERTY   SUBJECT   TO  A   PLEDGE  OR  LIEN. 

Where  the  special  property  of  the  pledgee  is  divested,  e^g.^  by  Right  of 
payment  or  tender  of  the  amount  due,  the  immediate  right  SrinfTrover 
to  possession  reverts  to  the  pledgor,  and  he  can,  therefore,  ^' ^®**"'*®- 
bring  trover  or  detinue  against  the  pledgee  for  the  article 
pledged.    Harper  v.  Qodselly  L.  R.  5  Q.  B.  422 ;  Bank  of  New 
South  Wales  v.  ffConnor,  14  App.  Cas.  273;  Yungmann  v. 
Briesemann,  67  L.  T.  642. 

One  of  several  pledgors  cannot,  on  tendering  the  whole 
amount  due,  maintain  trover  against  the  pledgee,  if  he  refuses 
to  deliver  the  articles  pledged  to  him.  Harper  v.  Godsell,  L. 
R.  5  Q.  B.  422,  428. 

Where  the  owner  of   goods  subject  to  a  pledge  brings  Set-off  by 
detinue  to  recover  them,  the  pledgee  cannot,  under  the  Statutes  trover.*"*' 
of  Set-off,  set  off  a  debt  due  to  him  from  the  pledgor.     Oreen 
V.  Farmer,  4  Burr.  2214. 

Where  a  limited  company,  after  payment  of  the  amount  due 
on  a  pledge  made  by  them,  bring  an  action  of  detinue  to 
recover  the  goods  pledged,  the  pledgee  cannot,  if  the  company 
is  being  wound  up,  set  off  other  debts  due  to  him  from  them 
under  sect.  38  of  the  Bankruptcy  Act,  1883.  Eberle^s  Hotels 
Co.  V.  Jonas,  18  Q.  B.  Div.  459. 

Where  a  plaintiff  brings  trover  to  recover  goods  subject  to  Set-off  by 
a  lien,  he  cannot  set  off  a  debt  due  to  him  from  the  person  in  ^yer. 
possession  of  the  goods  against  the  debt  due  from  him  in  re- 
spect of  the  lien,  unless  there  has  been  an  agreement  to  set 
one  claim  against  the  other,  or  unless  the  person  entitled  to  the 
lien  has  brought  an  action  for  the  debt.  Clarke  v.  Fell,  4  B. 
&  Ad.  404 ;  Pitmoch  v.  Harrison,  3  M.  &  W.  532. 
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Bat  where  the  person  claiming  the  lien  is  bankrupt,  the 
owner  of  the  goods  subject  to  the  lien  is  entitled,  under  the 
mutual  dealings  clause,  to  set  off  the  debt  due  to  him  against 
the  debt  due  from  him,  and  if  the  former  exceeds  the  latter  to 
recover  the  goods  without  further  payment.  Ex  parte  BameU, 
9  Ch.  293. 
Older  L.  Order  L.  rule  8,  enables  the  Court,  in  an  action  to  recover 

specific  property  other  than  land  from  a  person  who  sets  up  a 
lien  upon  it,  to  order  the  property  claimed  to  be  given  up  to 
the  claimant  upon  payment  by  him  into  Court,  to  abide  the 
event  of  the  action,  of  the  amount  in  respect  of  which 
the  lien  is  claimed  and  a  sum  to  cover  interest  and  costs, 
if  any. 

A  plaintiff,  to  get  the  benefit  of  the  order,  must  pay  in  the 

amount  claimed,  although  it  exceeds  the  value  of  the  property 

subject  to  the  lien.    Qehrvder  Naf  v.  Ploton,  25  Q.  B.  Div.  13. 

Bolioitor,  Apart  from  the  jurisdiction  conferred  by  Order  L.  rule  8  (as 

to^^liw^^  to  which  see  In  re  OaOcmd,  31  Ch.  Div.  296,  305),  the  Court 

papers.  ]^|^  jurisdiction  to  order  a  solicitor  to  deliver  up  the  papers  on 

which  he  claims  a  lien  on  payment  into  Court  of  the  amount 

claimed  by  him,  and  a  sum  to  answer  costs  of  the  taxation. 

Cluttorv  V.  Pardon,  T.  &  R.  301 ;  Bieha/rds  v.  Platel,  Cr.  &  Ph.  79 ; 

Blwnden  v.  Desart,  2  D.  &  War.  405, 423 ;  Be  Bevan  &  WhUting, 

33  B.  439 ;  Be  Jewitt,  34  B.  22 ;  In  re  GaUand,  31  Ch.  D. 

296. 

This  jurisdiction,  according  to  the  earlier  authorities,  should 
only  be  exercised  in  cases  of  great  emergency.    See,  however. 
In  re  OaHand,  31  Ch.  D.  296. 
SoUdtom  The  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  enables  the 

8. 87,  '  Court  (sect.  37),  in  the  same  cases  in  which  it  is  authorized 
to  refer  a  bill  for  taxation,  to  make  an  order  for  the  delivery 
up  by  any  solicitor  or  his  executor,  administrator,  or  assignee 
of  deeds,  documents,  or  papers  in  his  possession,  custody,  or 
power. 

On  an  order  for  taxation  of  a  bill  of  costs,  the  solicitor  will 
not  be  ordered  to  deliver  up  papers  of  his  client  where  the 
solicitor  is  known  to  have  incurred  further  costs  not  comprised 
in  the  bill.    In  re  Byrch,  8  B.  124 ;  In  re  Pender,  8  B.  299, 
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306  ;  Eos  parte  Jarman^  4  Ch.  D.  835,  not  following  In  re  Teague, 
11  B,  318.    See  In  re  Ward,  (1896)  2  Oh.  31. 

Where  an  applicant  seeks  to  recover  deeds  which  originally 
came  into  the  hands  of  the  solicitor  as  solicitor  for  the 
applicant,  it  is  not  necessary  that  an  action  should  be  brooght ; 
the  order  can  properly  be  matter  in  the  matter  of  the  solicitor. 
In  re  LleweUin,  (1891)  3  Ch.  145. 
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CHAPTER  LX. 

DUTIES  OF  THE  INCUMBBANOBR  ON  PAYMENT. 

Mortgagee  of  A  MORTGAGEE  of  land  18  bound,  upon  payment  by  any  person 
rooonvey  on  ©i^titled  to  redeem  of  what  is  due  under  the  mortgage,  to 
payment.  convey  to  him  the  mortgaged  estate  and  hjtnd  over  the  title- 
deeds.  His  duty  is  the  same  whether  he  is  paid  off  with  or 
without  action.  Task&r  v.  Small,  3  My.  &  Cr.  63,  70 ;  8mi(k 
V.  Oreen,  1  Coll.  555 ;  Palm&r  v.  Hendrie,  27  B.  349 ;  28  B. 
341 ;  Walker  v.  Jones,  L.  R  1  P.  C.  50,  62 ;  Young  v.  Whit- 
church  Banking  Co.^  37  L.  J.  Ch.  186  ;  Pearce  v.  Morris,  8  Eq. 
217  ;  5  Cb.  227  ;  Kinnaird  v.  Trollope,  39  Ch.  D.  636. 

He  is  not  bound  to  restore  the  mortgaged  property  where 
he  has  sold  it  under  a  power  in  the  mortgage-deed  or  been 
evicted  by  title  paramount.  Budge  v.  BichenSy  L.  B.  8  C.  P. 
358 ;  In  re  Burrell,  7  Eq.  399. 
Payment  into  "It  is  now  the  practice,  where  a  proper  tender  has  been 
made  and  refused,  to  make  an  order  giving  the  mortgagor 
liberty  to  pay  into  Court  a  stated  sum  sufficient  to  cover  the 
amount  of  principal  and  interest  and  the  probable  costs  of 
the  suit,  and  then,  upon  payment  into  Court,  but  not  till  then, 
the  mortgagee  is  required  by  the  order  to  deliver  up  the  title- 
deeds."  BamJc  of  New  South  Wales  v.  O'Comior,  14  App.  Ca?. 
273,  283. 

Where  the  mortgagee  has  made  a  sub-mortgage,  the  mort- 
gagor is  entitled,  on  payment  into  court  of  what  is  due  under 
the  mortgage,  to  have  a  reconveyance  executed  and  the  title- 
deeds  delivered  by  both  the  mortgagee  and  sub-mortgagee. 
Lysaght  v.  Westmucott^  33  B.  417. 
7  Geo.  II.  By  sect  1  of  7  Geo.  II.  c  20,  the  Court,  in  an  action  at 

c.  20, 8.1.       jj^^y  ]jy  ^YiQ  mortgagee  to  recover  the  mortgage  debt  or  the 
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mortgaged  land,  may  compel  the  mortgagee,  on  payment  by 
the  mortgagor  to  him  or  into  court  of  the  amount  due  under 
the  mortgage,  to  reconyey  the  mortgaged  land  and  deliver  the 
title-deeds  to  the  mortgagor  or  his  nominee.    See  p.  471. 

A  mortgagee  is  entitled  to  retain  possession  except  as  By  whom 
against  a  person  interested  in  the  equity  of  redemption.    Any  j^^^e.™"^ 
person  coming  to  redeem  must  prove  at  his  own  expense  that 
he  is  so  interested.    James  v.  Biou^  3  Sw.  234. 

The  mortgagee  is  bound  to  accept  a  tender  from  a  person 
\vho  has  entered  into  a  conditional  contract  for  the  purchase 
of  the  equity  of  redemption,  but  he  is  not  bound  to  execute 
a  conveyance  or  deliver  the  title-deeds  until  the  contract  is 
completed.    Pearce  v.  Morris^  5  Ch.  227. 

As  to  the  right  of  a  puisne  incumbrancer  made  defendant 
to  a  foreclosure  action  to  have  the  action  dismissed,  contrary 
to  the  wish  of  prior  incumbrancers  co-defendants,  on  payment 
to  the  plaintiff  of  his  principal,  interest,  and  costs,  and  the 
costs  of  the  other  defendants  to  which  he  was  liable,  see 
Paynter  v.  Ca/rew,  23  L.  J.  Ch.  596 ;  Paine  v.  EddoardSf  8  Jur. 
N.  S.  1200. 

The  mortgagee  is  not  bound  to  execute  a  reconveyance  Rooonyeyanoe 
containing  incorrect  recitals,  but  he  cannot  refuse  to  execute  recitals, 
a  reconveyance  without  recitals,  if  it  is  concurred  in  by  all 
persons  interested  in  the  equity  of  redemption.    Hartley  v. 
Burton,  L.  R.  3  Ch.  365. 

Where  the  person  redeeming  has  only  a  partial  interest  in  Reoonveyanoe 
the  equity  of  redemption,  the  conveyance  should  be  made  i^^^^iai 
expressly  subject  to  the  right  of  any  other  person  interested  intereat. 
to  redeem.    Pearce  v.  Morris,  5  Ch.  227. 

Where  an  annuitant  is  redeemed,  he  conveys  subject  to  the  Beoonve^anco 
annuity,  although  the  mortgagee  redeeming  also  held  a  first   ^  ^^^^ 
mortgage,  which  the  annuitant  has  redeemed.    Parry  v.  Parry ^ 
Seton,  1724 ;  SmUhett  v.  Hesheth,  44  Ch.  D.  161. 

Where  the  mortgagor  is  a  lunatic,  a  reconveyance  should  Transfer  to 
not  be  made  to  him,  but  the  mortgage  should  be  kept  on  foot  [l^al,. 
by  transferring  it  to  the  committee  to  be  disposed  of  as  the 
Court  may  direct.    Be  Leemingy  3  D.  F.  &  J.  43 ;  Be  MeHy^  49 
L.  T.  429. 
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Beium  of  As  to  what  deeds  the  mort£!:a&:ee  must  return,  see  Ddbaon  v* 

•      Land,  4  De  G.  &  Sm.  581 ;  Hudson  v.  Mdcdm,  10  W.  R  720. 

A  mortgagee^  on  being  paid  off,  has  no  right  to  keep  a  copy 

of  the  mortgage-deed  or  of  any  other  deeds  relating  to  the 

mortgaged  property.     In  re  Wade  &  Thomas,  17  Ch.  D.  348. 

On  a  reconveyance  by  the  mortgagee  of  an  undivided  moiety, 
he  was  held  entitled  to  retain  the  deeds  relating  to  the  whole 
estate,  of  which  he  was  tenant  in  common,  on  giving  a  covenant 
for  production.     Tates  v.  Plvmbe,  2  Sm.  &  G.  174. 
Conveyancing      The  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  enacts — 
8. 15,      *  Sect.  15,  (1).  Where  a  mortgagor  is  entitled  to  redeem,  he 

shall,  by  virtue  of  this  Act,  have  power  to  require  the  mort- 
gagee, instead  of  reconveying,  and  on  the  terms  on  which  he 
would  be  bound  to  reconvey,  to  assign  the  mortgage  debt  and 
convey  the  mortgaged  property  to  any  third  person,  as  the 
mortgagor  directs ;  and  the  mortgagee  shall,  by  virtue  of  this 
Act,  be  bound  to  assign  and  convey  accordingly. 

(2)  This  section  does  not  apply  in  the  case  of  a  mortgagee 
being  or  having  been  in  possession. 

(3)  This  section  applies  to  mortgages  made  either  before  or 
after  the  commencement  of  this  Act,  and  shall  have  effect 
notwithstanding  any  stipulation  to  the  contrary. 

Conveyancing     The  Conveyancing  Act,  1882  (45  &  46  Vict.  c.  39),  enacts— 
8. 12.      '  Sect.  12.  The  right  of  the  mortgagor,  under  section  fifteen  of 

the  Conveyancing  Act  of  1881,  to  require  a  mortgagee,  instead 
of  reconveying,  to  assign  the  mortgage  debt  and  convey  the 
mortgaged  property  to  a  third  person,  shall  belong  to  and  be 
capable  of  being  enforced  by  each  incumbrancer,  or  by  the 
mortgagor,  notwithstanding  any  intermediate  incumbrance; 
but  a  requisition  of  an  incumbrancer  shall  prevail  over  a 
requisition  of  the  mortgagor,  and,  as  between  incumbrancers, 
a  requisition  of  a  prior  incumbrancer  shall  prevail  over  a 
requisition  of  a  subsequent  incumbrancer. 

This  section  overrides  the  decision  in  Teevan  v.  Smiih,  20 

Ch.  Div.  724. 

Trabfifet  These  sections  only  empower  the  mortgagee  to  transfer  the 

reoon^yance.  "Mortgage.    Where  the  mortgagor  sold  the  mortgaged  property 

with  the  concurrence  of  first  mortgagees,  who  had  notice  of  a 


TRANSFER  INSTEAD  OF  RECONVEYANCE,  559 

second  mortgage,  and  the  mortgagees  conveyed  the  property 
discharged  from  the  mortgage  debt,  they  were  held  liable  to 
the  second  mortgagee  for  the  balance  of  purchase-money 
received  by  the  mortgagor.  West  London  Commercial  Bank 
V.  Bdianee  Building  Society,  27  Ch.  D.  187;  29  Ch.  Div. 
954. 

A  mortgagee  in  possession  is  not  bound  to  transfer  his 
security  except  under  an  order  of  the  Court.  HaJl  v.  Hewc^d, 
32  Ch.  Div.  430. 

Apart  from  these  sections,  the  mortgagor  cannot  compel  the 
mortgagee,  on  being  paid  off,  to  transfer  the  mortgage.  James 
v.  Biou,  3  Sw.  234,  241 ;  Colyer  v.  Colyer,  3  D.  J.  &  S.  676,  693. 

Where  a  mortgagor  can  only  get  a  reconveyance  on  terms.  Terms  on 
a  transfer  made  at  his  request  will  only  be  made  on  corre-  "^^^^  ""*  *' 
sponding  terms.  Thus,  where  a  tenant  for  life  who  has  let 
interest  fall  into  arrear  requires  a  transfer,  the  transferee  will 
only  be  given  a  charge  on  the  inheritance  for  the  amount  paid 
to  the  first  mortgagee  less  the  arrears  of  interest.  Anderson 
V.  Elgetf,  26  Ch.  D.  567. 

The  Act  6  &  7  Wm.  IV.  c.  32,  provides  (sect.  5)  that  the  Beoeipt  under 

•  1  fi  A  7  \^m  TV 

trustees  of  a  building  society  may  indorse  upon  their  mortgage  ^32  g"^' 
a  receipt  for  the  moneys  thereby  secured,  ^^  which  shall  be 
sufficient  to  vacate  the  same  and  vest  the  estate  of  and  in  the 
property  comprised  in  such  security,  in  the  person  or  persons 
for  the  time  being  entitled  to  the  equity  of  redemption,  with- 
out it  being  necessary  for  the  trustees  of  any  such  society  to 
give  any  reconveyance  of  the  property  so  mortgaged." 

The  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42),  Becwnveyonoo 
provides  (sect.  42)  that  on  payment  off  of  a  mortgage  or^SeT^^&ss 
further  charge  "  the  society  may  endorse  upon  or  annex  to  ^^^  ®-  *^ 
such  mortgage  or  further  charge  a  reconveyance  of  the  mort- 
gaged property  to  the  then  owner  of  the  equity  of  redemption, 
or  to  such  persons  and  to  such  uses  as  he  may  direct,  or  a 
receipt  under  the  seal  of  the  society,  countersigned  by  the 
secretary  or  manager,  in  the  form  specified  in  the  schedule  to 
this  Act,  and  such  receipt  shall  vacate  the  mortgage  or  further 
charge  or  debt,  and  vest  the  estate  of  and  in  the  property 
therein  comprised  in  the  person  for  the  time  being  entitled 
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to  the  equity  of  redempti^Miy  without  any  reoonyeyaace  or 
lesanender  whatever.  •  •  .** 

Similar  proriaioiia  for  the  discharge  of  mortgages  are  made 

by  the  Friendly  Societies  Act,  1896  (59  &  60  YicL  c  25), 

sect  53,  and  the  Industrial  &  Provident  Societies  Act,  1893 

(56  &  57  Vict  c  39),  sect  43. 

Eifect  of  The  effect  of  a  receipt  sciven  under  either  the  Act  of  1836 

bsikUDg         (a)  or  the  Act  of  1874  (6)  is  to  vest  the  legal  estate  in  the 

*^^^^^'  person  who,  at  the  time  of  the  endorsement,  has  the  best 

equity  to  call  for  it,  and  it  vests  in  him  for  all  purposes,  e.g. 

it  protects  a  further  advance  made  by  the  transferee  of  a  first 

mortgage  without  notice  of  a  second,    (a)  Pease  v.  Jaeknn^ 

L.  R.  3  Ch.  676;  Lawrence  v.  Clemmts,  31  L.  T.  N.  S.  670; 

Bobim&n  v.  Trevor,  12  Q.  B.  Div.  423 ;  Hoeking  v.  SfnUh,  13 

App.  Cas.  582.    (b)  Fourth  City  BvOding  Society  v.  Wiaiams, 

14  CIi.  D.  140 ;  Marson  v.  Cox,  14  Cb.  D.  147 ;  Sangder  v. 

Cochrane,  28  Cb.  D.  298. 

A  receipt  under  the  Act  of  1874  precludes  the  society  from 

making  any  further  claim  under  the  mortgage  either  in  respect 

of  liability  on  the  mortgage  or  liability  on  shares.    Harvey  t. 

Municipal  Building  Society,  26  Ch.  J)\y.  273. 

Verting  order      The  Trustee  Act,  1893  (56  &  57  Vict  c.  53),  provides 

mortgagee  is  (sect.  28)  that  where  any  person  entitled  to  or  possessed  of 

"*•  land  or  entitled  to  a  contingent  right  in  land  by  way  of 

security  for  money  is  an  infant,  the  High  Court  may  make 

an  order  vesting  or  releasiug  or  disposing  of  the  land  or  right 

in  like  manner  as  in  the  case  of  an  infant  trustee. 

This  section  applies  to  a  lunatic  mortgagee  who  is  an  infant 
See  sect  143  of  the  Lunacy  Act,  1890. 
Tniateo  Act,  The  Trustee  Act,  1893,  sect  29,  enables  the  Court,  where  a 
mortgagee  of  land  has  died  without  having  taken  possession,  to 
make  a  vesting  order,  (a)  where  his  heir,  personal  representative, 
or  devisee  is  out  of  the  jurisdiction  or  cannot  be  found,  or 
ijb)  refuses  or  neglects  to  convey,  or  {c)  where  it  is  uncertain 
which  of  several  devisees  was  the  survivor,  or  ((2)  as  to  the 
survivor  of  several  devisees  or  as  to  the  heir  or  personal 
representative,  whether  he  is  living  or  dead,  or  {e)  where  there 
is  no  heir  or  personal  representative,  or  it  is  uncertain  who 
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is  heir,  personal  representative,  or  devisee.    As  to  (6),  see  In 
re  CooVb  Mortgage,  (1895)  1  Ch.  700. 

An  order  under  the  Trustee  Act,  1893,  concerning  any  land, 
stock,  or  chose  in  action  subject  to  a  mortgage  may  be  made, 
by  sect.  86,  (2),  of  the  Act,  on  the  application  of  any  person 
beneficially  interested  in  the  equity  of  redemption,  whether 
under  disability  or  not,  or  of  any  person  interested  in  the 
money  secured  by  the  mortgage. 

Sects.  135  and   136  of  the  Lunacy  Act,  1890,  deal  with  Lunatic 
vesting  orders  in  the  case  of  a  lunatic  mortgagee. 

As  a  rule,  the  mortgagor  must  bear  the  costs  of  obtaining  Mortgagor 
a  reconveyance  of  his  property,  including  the  additional  costs  ^ts  of 
occasioned  by  the  mortgagee's  putting  his  interest  in  settle-  ro«>nv«y«*"^<»- 
ment.     Wetherell  v.  CoUins,  3  Mad.  255 ;  Burden  v.  Oldaker,  1 
Coll.  105;  King  v.  Smith,  6  Ha.  473;  In  re  Wheeler,  1  D.  M. 
&  G.  434 ;  see  Capper  v.  Terrington,  1  Coll.  103. 

The  Court  may  order  the  costs  of  obtaining  a  vesting  order,  GosU  of 
whether  under  the  Lunacy  Act,  1890,  or  under  the  Trustee  how^borne.^'' 
Act,  1893,  and  of  carrying  it  into  effect,  to  be  paid,  either 
out  of  the  property  in  respect  of  which  the  order  is  made, 
or  in  such  manner  and  by  such  persons  as  the  Court  thinks 
fit.  See  the  Lunacy  Act,  1890,  sect.  142,  and  the  Trustee  Act, 
1893,  sect  38.  These  sections  alter  the  law  as  laid  down  in 
In  re  Sparks,  6  Ch.  Div.  361. 

Where  the  mortgagee,  on  being  paid  off,  is  unable  to  restore  Mortgagee 
the  title-deeds  of  the  mortgaged  property,  the  mortgagor  is  restore 
entitled  to  bring  an  action  for  the  purpose  of  having  the***^®^®*^ 
matter  investigated,  the  costs  of  which  must  be  borne  by 
the  mortgagee.    Stokoe  v.  Bohsan,  3  Y.  &  B.  51 ;  19  Yes.  385 ; 
Lord  MidleUm  v.  Eliot,  15  Sim.  53 ;  James  v.  B^msey,  11  Ch. 
D.  398 ;  CaldweU  v.  MaUhews,  62  L.  T.  799. 

Where  the  mortgagor  is  authorized  to  bring  an  action  to 
recover  title-deeds  from  a  third  party,  the  costs  of  that  action 
must  be  borne  by  the  mortgagee.  James  v.  Bwnseg,  11  Ch.  D. 
398,  405. 

The  mortgagor  is  also  entitled  to  an  indemnity  from  the  Bight  of 
mortgagee,  which  will  be  in  the  form  of  the  bond  given  JJd^^^JJ^*** 
in  James  v.  Hvmsey  (11  CL  D.  398,  400).     Cases  supra; 

2o 
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iMterafi  y.  BUe^  2  Ha.  14  «.;   ShdmarUme  r.  Bamtp,  6 
3Udd.39. 

The  mortgagor  is  entitled  to  an  indemnitT  although  the 
mortgagee  has  not  been  goiltj  of  n^ligenoe.  JmmeM  t. 
Bum$eg,  11  Ch.  D.  39&  SmiA  t.  Bickndl  (3  Y.  &  B.  51  n.) 
and  Woodman  y.  Higgin*  (14  Jnr.  846),  so  &r  as  eomtra,  are 
not  in  aooordanoe  with  the  present  practice. 
and  eom-  Compensation  has  also  been  giyen  to  the  mortgagor  where 

^  the  loss  was  occasioned  bj  the  wilfhl  de&nit  of  the  mort- 

gagee.   Hornby  y.  Ifofeftam,  16  Sim.  323 ;  Brown  y.  Sewdl,  11 
Ha.  49. 

Where  mortgaged  policies  of  insurance  were  lost  by  the 
mortgagee^  lOOZ.  of  the  amount  dne  to  him  was  retained  in 
Conrt  to  meet  the  extra  expenses  of  reooyering  the  claims 
from  the  insurance  offices.  Caldwdl  y.  MatAews,  62  L.  T« 
799. 

Where  payment  of  the  mortgage  money  has  been  delayed 
through  the  inability  of  the  mortgagee  to  restore  the  title* 
deeds»  interest  will  not  run  on  the  mortgage  debt  from  the 
time  when  the  mortgagor  was  ready  to  pay,  although  there 
was  no  strict  tender.  Woodman  y.  Higgins,  14  Jur.  846; 
Lord  Midleton  y.  Elioiy  15  Sim.  531 ;  James  y.  Bumsey,  11  Ch. 
D.  398,  404. 
Mortgagee  After  payment  and  before  reoonyeyance,  the  mortgagee  is 

trasieedT^^*  trustee  for  the  mortgagor  of  the  legal  estate  in  the  mortgaged 
legal  ettata    property  and  the  mortgagor  is  tenant  at  will  to  the  mortgagee 
of  the  legal  estate.    The  legal  estate  of  the  mortgagee  deter- 
mines at  the  expiration  of  thirteen  years  from  the  payment 
by  the  combined  effect  of  sects.  7  and  34  of  the  Real  Property 
Limitation  Act,  1883  (3  &  4  Wm.  lY.  c.  27).  Sands  to  Thompson, 
22  Oh.  D.  614. 
Mortgagee  of      A  mortgagee  of  stock  which  has  been  transferred  into  his 
^j^g^f^      name  is  bound  upon  payment  to  retransfer  the  stock  to  the 
on  payment,    mortgagor.     Mognus  y.   Qiueensland  National  Ba/nk,  36  Ch. 

D.  25. 
Liability  Where  a  mortgagee  of  stock  by  transfer  from  three  mort- 

retranafeied    g^ors   retransferred  the  stock  to    purchasers    from  one  of 
to  wrong        them,  without  the  authority  of  the   others,  the   mortgagee 

peiBOu* 
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was  held  liable  for  the  value  of  the  stock  at  the  time  of 
the  transfer.    Magnus  v.  Qaeendamd  National  Bank,  36  Ch. 
D.  25. 
The  Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  Discharge  of 

•J  mortgage  of 

provides—  Ahip!; 

Sect.  32.  Where  a  registered  mortgage  is  discharged,  the 
registrar  shall,  on  the  production  of  the  mortgage-deed,  with 
a  receipt  for  the  mortgage  money  endorsed  thereon,  duly 
signed  and  attested,  make  an  entry  in  the  register  book  to 
the  effect  that  the  mortgage  has  been  discharged,  and  on  that 
entry  being  made  the  estate  (if  any)  wliich  passed  to  the 
mortgagee  shall  vest  in  the  person  in  whom  (having  regard 
to  intervening  acts  and  circumstances,  if  any)  it  would  have 
vested  if  the  mortgage  had  not  been  made.  See  also  sect 
•43,  (7). 

Where  the  discharge  of  a  mortgage  has  been  duly  registered, 
the  mortgage  cannot  be  revived  on  the  ground  that  the 
discharge  was  given  by  mistake.  Bell  v.  Blyth,  6  Eq.  201 ;  4 
Ch.  136. 

The  registrar  is  not  authorized  to  erase  entries  of  mort- 
gages upon  their  discharge.  Chateauneuf  v.  Capeyron,  7  App« 
Cas.  127, 135. 

As  to  the  duty  of  a  pledgee  on  payment  to  restore  the  Duty  of 
property  pledged,  see  p.  270.  ^^f^^^ 
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ACX30RD  AND  SATISFACTION, 

deformtnalibn  ofaecurity  hy^  473,  474 
payment  of  smaller  sum  on  day,  473 
po68ibility  of  benefit  to  creditor,  473 
mutual  agreement  between  creditors,  473 
accord  aiul  satisfieiction  equivalent  to  payment,  473 

ACCOUNTS, 

assignee  of  mortgage  takes  subject  to  state  of,  362 
I.  In  Bedemption  and  Foredoaure  Actions^  295-331 

A.  What  is  credited  to  tf^e  mor^agee,  29&-S19 

mortgagee  entitled  to  indemnity,  295 

terms  same  in  redemption  and  foreclosure,  295 

and  whether  attornment  clause  or  not,  295 

and  whether  mortgagor  or  puisne  mortgagee  redeems,  295 

mortgagee  not  prejumced  by  settlement  of  equity  of  redemption, 

296 
transferee  paying  interest  in  arrear,  296 
of  principal,  29^299.    See  Pbinoipal,  account  of 
of  interest,  300-303.    See  Intbrest,  account  of 
of  costs,  charges  and  expenses,  303-308.     See  Costs,  charges, 

and  expenses,  account  of 
of  costs  of  litigation,  308-310.      See   Costs  of   litigation, 

account  of 
of  costs  of  redemption  or  foreclosure  action,  310-319.    See 

Costs  of  redemption  or  foreclosure  action,  account  of 

B.  Penofud  services  of  the  mortgagee^  319-322 

mortgagee  cannot  charge  for  collecting  rents,  319 

nor  auctioneer  mortgagee  on  sale,  319 

sale  under  authority  of  Court,  319 

mortgagees  insuring  allowed  benefit  of  commission,  320 

Mortgs^ees  Legal  Costs  Act»  1895,  sect.  3... 320 

costs  of  solicitor  mortgagee  before  Act,  320 

agent  actiog  for  himself  and  co-mortgagee,  321 

work  done  by  agent's  firm,  321 

whether  mortgagee  can  by  contract  charge  for  professional 

services,  321 
mortgagee  cannot  stipulate  for  collateral  advantage,  321 
whether  rule  can  be  justified,  322 
solicitor  mortgagee  cannot  stipulate  for  commission,  322 
mortgagee  of  West  India  estate,  322 

C.  What  is  debited  to  the  mortgagee,  S2^-^S1 

mortgagee  must  account  for  all  sums  received  under  mortgage, 

323 
mortgagee  charged  with  interest  on  balance  in  his  hands,  323 
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L  /•  Bedemf^ism 

in; 
aeeoosl  vixii  annoal 

Vf  mort^eee,  331 
Of  cvfyiJig  on 
iBortpi0Be  DOC  Mwwiambic  for  mvofamtHj 
moftoflK  IttUe  fior  mwf  Irr  oCagEBt,  332 
iauaai  on  sorplos  proeeeds  of  nk,  332 
UL  Imtum^  WeUk  moHgaga,  333 
IV.  Am  ofomti  wmpaid  wemdan  <fUmd^ 

m^ad  ▼gndor  trerted  M  mortpye  in  {mmkmoBv  333 
whether  diargeihle  on  looting  of  wilM  drfcolt,  334 
ooatpBtaofi  not,  334 
deterioratkn,  334 
mUnA  oo  pmchaae  hmdcj,  334 
AeetmmU  and  Imqmrietf  541'&45 

iDort^vgee  wnen  f^dered  to  gire  pvtieo]ai%  541 

to  ftate  matmnt  due  to  him,  541 
woBomA  of  priDcifMdt  intenst^  and  ooiti^  542 

wiicre  share  in  paitnerdiip  mortgaged,  542 
of  coata,  diaigei,  and  expenaei»  542 
neoeamry  repain,  542 
ezpeues  after  certificate,  543 
of  bating  impforementa,  543 
of  rente  and  profits,  543 
ooeopation  rent,  543 
of  deterionUioDs^  543 
of  proceeda  of  sde,  543, 544 
on  whom  binding,  544 
fecial  matters  affecting  acoonnt  should  be  imised  at  trial,  544 

allowance  of  profit  costs  to  solicitor,  544 
staying  accoonts,  544,  545 

ACXatEnOKB, 

enure  to  boiefit  of  mortgsgee,  178 

cnftanchised  copyholds,  178 

same  estate  nnder  new  title,  178 

accretions  to  manor,  178 

renewed  lease  and  rerersion,  178 

fixtures  attached  to  land  in  mortgage,  178.    See  FarutLm 

ACKNOWLEDGMENT, 

effect  of,  under  Beal  Property  Limitation  Act,  1874,  sect  8...492 
under  3^4  Wm.  IV.  c.  42,  sect.  3...4d3 
under  Bed  Property  Limitation  Act,  1833,  sect  42...4d7 

sect.  14...501 
under  Beal  Property  Limitation  Act,  1874,  sect  7...516, 517 

ACTIONS, 

in  reaped  ofvroperiy  nuniffoged  orpUdged^  211-215 

A.  in  Equity^  211,  212 

mortgagor  may  sue,  211 

when  mortgagee  must  be  joined,  211 

when  mortgagee  may  take  proceedings,  212 

B.  at  Law,  212-215 

in  respect  of  land,  212 

in  respect  of  chattels,  213 

possessory  actions,  what,  213 

action  for  conversion  by  mortgagor,  213 
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ACTIONS— con^tniMcf. 

f »  rttped  iifpropmiy  mortgaged  or  pledged — continued. 

by  mortgi^^,  214 
by  pledgee,  214 
agamst  pledgee,  214 
by  person  having  Hen,  214 
measure  of  damages  for  oonversion  by  stranger,  214 

by  mortgagee,  215 
actions  for  injury  to  chattels,  215 
effect  of  Bills  of  Lading  Act,  216 
to  recover  the  secured  debt»  216-226.    See  Dbbt,  actions  of 
for  recovery  of  rent-charges,  226,  227 
by  receiver  appointed  by  the  Court,  255,  256 

of  debt,  mortgagee  cannot  bring,  unless  he  can  restore  property,  352, 
353 

ADDRBSSI 

of  grantor  of  bill  of  sale,  63 
of  witness  to  bill  of  sale,  58,  59 

ADMJNtflTRATION  ACTION, 

costs  of  mortgagee  in,  as  against  strangers,  309 
mortgagee's  costs  in,  314,  315 
by  creditor,  when  lie  pendens^  466 

ADMINISTRATOR, 

mortgage  by,  183-136.    See  Exboutor,  securities  by 

ADMIRALTY, 
jwrUdictionf^ 

in  case  of  maritime  liens,  524 

of  registered  mortgages,  524 
jurisdiction  of  County  CourtB,  525 

of  Yice- Admiralty  Courts,  525 
in  case  of  bottomry  and  respondentia  bonds,  525 
of  general  average  lien,  525 

ADVOWSON, 

mortgagee  in  possession  cannot  present  to,  245 

AFFIDAVIT, 

of  documents,  practice,  where  required,  534 
what  necessary  in  support  of  order  absolute,  546 

AFTBR-ACQUIRED  PROPERTY, 
cannot  be  mortgaged  at  law,  10 
may  be  charged  in  equity,  21-23 
whether  within  Bills  of  Sale  Act,  41 
company  under  Companies  Act  can  mortgage,  156 
passes  under  mortgage  of  undertaking,  157 

AGENCY, 

OB  off 9cHng  priority 

mortgagee  may  make  mortgagor  his  agent,  418 
secret  limitation  of  mortgagors  authority,  418 
authority  firom  possession  of  title-deeds,  418 

of  certificates  of  stock,  419 
floating  securities,  419-421.    See  FLOATnva  Sbcubitt 
doctrine  of  Cohen  v.  MitcheU,  421 

AGENT, 

execution  of  deed  by,  5 
eecuriHee  Ify,  143-147 

authority  under  power  of  attorney,  148 

principal  when  estopped  from  denying  authority,  143 
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agat  with  titieNdBeds,  143 
Set  aim  PAsmB,  Buildiso  SocnrT,  Factok 
aathority  al,  to  recem  pajment^  162-165.    Sm  Patmkht 
receipts  by,  of  mortgigBe  in  poneMion,  327 
when  Dotaoe  to,  afiecU  principal,  461-463 

AGISTER, 

haf  no  lien,  72 

AID, 

property  charged  in,  entitled  to  exonention,  378 

ALDfONT, 

pendenU  Uie  not  aabject  to  aolidtoi's  charging  lien,  115 

ALTERATIONS 

in  deed,  effect  oiy  7 

in  the  equity  of  redemption,  367-371 

ANNUITY, 

redemption  of  mortgage  to  aecare,  272 

grant  of,  with  rigjit  of  redemption,  277 

elbct  of  Usury  Laws  on  grants  o^  277 

gruitor  o^  can  only  redeem  on  tenns  of  grant,  278 

policies  effected  by  grantee  o(  are  not  redeemable^  283 

except  where  grantee  is  also  creditor,  283 
aroidanoe  of  unre^tered,  411,  412 

APPEAL, 

mortgagor   may,  from  order   allowing   mortgagee   his   charges    and 

expenses,  309 
mortgagee  can,  from  decree  disallowing  his  costs,  318 
mort^igor  cannot,  from  decree  allowing  mortgagee's  costs,  318 

APPORTIONMENT 

of  charge  between  puisne  mortgagees,  882 
of  charge  as  between  two  purchsMrs,  383 

ARREST 

of  ship,  liability  of  bondholders  for  premature,  132 

ARTICLES  OP  ASSOCIATION, 
relation  of,  to  memorandum,  154 

ARTIFICER'S  LIEN,  71 

when  aTailable  agaiost  true  owner,  74 

ASSIGNMENT, 

mortgage  of  leaseholds  by,  9 

for  boaefit  of  creditors,  when  within  Bills  of  Sale  Act,  39 

ASSURANCE, 

what  is,  within  Bills  of  Sale  Act,  38 
See  also  Iksubakce,  Policy 

ATTESTATION 

of  bill  of  sale,  requirements  as  to,  44 

ATTORNEY, 

execution  of  deed  by,  5 
power  of,  how  construed,  143 

ATTORNMENT  CLAUSE, 

constitutes  tenancy  between  mortgagor  and  mortgagee,  205 
how  affected  by  Bills  of  Sale  Act,  205 
Act  avoids  power  of  distress,  206 

but  does  not  avoid  tenancy,  206 
mortgages  of  trading  companies  are  outside  Act,  206 
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ATTORNMENT  CLAUSE— continued. 

attornment  to  receiver  or  paisne  mortgagee,  207 

where  mortgagee  does  not  execute  deM,  207 

duration  of  tenancy  created  by,  207 

no  tenancy  unless  rent  is  certain,  208 

when  evasion  of  bankruptcy  laws,  208 

does  not  alter  equitable  relation  of  parties,  209 

may  affect  mortgagee's  right  to  take  possession,  209 

enables  mortgagee  to  distrain  stranger's  goods,  209 

when  mortgagee  may  specially  endorse  writ,  209 

determination  of  tenancy  created  by,  210 

right  to  distrain  in  winain«;-up,  210,  350 

application  of  proceeds  of  distress,  210 

does  not  affect  account  between  mortgagor  and  mortgagee,  295 

whether  mortgagee  with,  must  account  on  footing  of  wilful  de&ult|  325 

AUCnONBER, 
lien  of,  71 
mortgagee  cannot  charge  commission  for  selling,  319 

BANKER, 

lim  of,  76,  76 

to  what  securities  it  extends,  75 

none  on  securities  over  which  he  has  not  control,  76 

effect  of  special  contract  on,  84,  85 
borrowing  from,  like  every  form  of  borrowing,  145 
when  compound  interest  given  in  mortgages  to,  302,  303 

BANKRUPT, 

dealings  by,  with  after-acquired  property,  when  valid,  421 
doctrine  applies  to  chattels  real,  not  freeholds,  421 
doctrine  does  not  protect  trustee  in  second  bankruptcy,  421 
creditors  allowing  to  trade  postponed  to  subsequent  creditors,  431 

BANKRUPTCY, 

of  mortgagor  of  leaseholds,  effect  of  on  mortgagee,  9 
effect  of,  on  assignments  of  future  property,  21 
attornment  clause  to  evade  law  of,  is  void,  208 
creditors  in  first,  when  postponed  to  creditors  in  second,  424 
jurisdiction  in,  over  mortgages, 

where  trustee  claims  by  higher  title  under  bankruptcy  law,  522 
under  13  Eliz.  c.  5... 522 

where  trustee  claims  in  same  right  as  bankrupt,  522,  528 

proceedings  against  trustee,  523 
secured  creditor  in,  228-234 

when  garnishor  becomes,  110 

Judicature  Act,  1875,  sect.  10... 228 

when  he  may  be  petitioning  creditor,  228 

definition  of,  229 

creditor  of  firm  holding  security  on  separate  estate,  229 

creditor  of  partner  with  security  on  property  of  firm,  229 

creditor  of  one  tenant  in  common,  229 

right  to  vote  at  meetings  of  creditors,  229 

mode  of  proof  by,  230 

realizing  security,  230 

surrendering  security,  230 

assessing  yidue  of  security,  230 

right  of  trustee  to  redeem  at  valuation,  230 

amending  valuation,  231 

realizing  security  alter  valuation,  231 

interest  on  security,  232-234.    See  Imtebbst 

debts  payable  in  futnro,  233 
with  interest,  233 
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BANKRUPTCY— con«nti«f. 

secured  creditor  tn-^continued. 

right  to  allocate  security  to  non-provable  part  of  debt»  233 
except  as  to  interest  after  receiving  order,  233 
trustee  in^ 

takes  under  bankrupt,  387 

except  under  provisions  of  bankruptcy  law,  387 
assignment  of  debt  due  before  but  payable  after  bankruptcy  valid, 
387 
of  debt  due  after  bankruptcy  void,  387 
of  retention  moneys  in  building  contract,  388 
See  Reputed  Ownbbship,  Fraudulent  Pbefbrencb,  Fraudulent 

CONVBYANOES 

effect  of  avoidance  of  settlement  against,  405 

cannot  gain  priority  by  priority  of  notice,  450 

assignee  from  ban^-upt  who  gives  prior  notice  has  priority  over,  450 

effect  of  payment  off  of  mortgage  by,  476 

BENEFICIARY  UNDER  TRUST, 
lien  of,  93-96 

trustee  mixing  trust  funds  with  his  own,  93 

extends  to  quasi-trustees,  94 

solicitor  misapplying  moneys  of  client,  94 

agent  receiving  bribes  from  vendors,  94 

improper  investment  by  trustee,  94 

impounding  trustee's  equitable  interest,  94 

legal  interaBt  cannot  be  impounded,  95 
impounding  interest  of,  to  make  good  breaches  of  trust,  95 

BILL  HOLDER. 

when  given  Uen  on  goods  against  which  bill  was  drawn,  32 
lien  ofy  Wider  double  ineolvency,  103, 104 
rule  in  Ex  parte  Waring^  what,  103 
rule  applies  where  general  appropriation,  103 
specific  appropriation,  what,  103 
rule  only  applies  where  double  insolvency,  104 

and  right  of  double  proof,  104 
rule  applies  though  securities  are  insufficient,  104 

BILL  OF  LADING, 

deposit  of,  creates  pledge  of  goods,  61 

when  it  incorporates  provisions  of  oharter-party,  70 

BILL  OF  SALE,  34-59 

Acts  avoid  documents,  not  transactions,  34 

Sledge  not  within  Act,  34 
ocuments  on  which  title  depends,  35 
what  documents  are  within  Acts,  35 
form  of  document  is  not  conclusive,  35 
hire-purchase  agreements,  36 
loan  transaction  under  cover  of  sale,  36 
definition  of,  36-39 

transfers,  37 

inventories  and  receipts,  37 

assurances,  38 

licenses  to  take  possession,  38 

agreements  giving  right  in  equity,  38 

assignments  for  benefit  of  creditors,  39  i 

marriage  settlements,  39 

mortgages  of  ships,  39 
mortgages  of  incorporated  companies  are  outside  Acts/S9 
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BILL  OF  SALE'-continued. 

debentures,  whether  outside  Acts,  40 
securities  on  imported  goods  are  outside  Acts,  40 
w?uU  property  is  within  Acts^  41-42 
definition  of  personal  chattels,  41 
trade-machinery,  41 
after-acquired  chattels,  41 
remainder  in  personal  chattels,  42 
wlien  void  except  a$  against  grantor,  42-44 
specific  description  of  chattels,  43 
grantor  when  true  owner  of  chattels,  43 
wJien  void  in  respect  of  goods  assigned,  44-51 
attestation  of,  44 
registration  of,  44-49 

schedule  or  inventory,  44 
true  copy,  45 
affidavit  of  execution,  46 
residence  of  grantor,  45 
occupation  of  grantor,  46^  47 
defeasance  or  condition,  47 
declaration  of  trust,  48 
re-registry,  48 

power  of  Court  to  rectify  register,  48 
transfer  need  not  be  registered,  49 
consideration  must  be  truly  stated,  49 
duplicate  bills  of  sale,  50 
tohen  it  is  altogether  void^  51-59 
for  less  than  30Z.,  51 
not  in  accordance  with  form,  51 
power  of  distress,  51 

assignment  of  land  or  chattels  real  not  avoided,  51 
'*  in  accordance  with  the  form,"  52 
form  of  bill  of  sale,  52 
address,  53 
grantee's  name,  53 
untrue  consideration,  53 
assignment  as  beneficial  owner^  53 
description  of  chattels,  53 
rate  of  interest^  53 
provisoes  for  repayment,  54 
repayment  by  instalments,  54 
interest  on  instalments,  54 
penalties  on  default,  55 

terms  for  maintenance  or  defeasance  of  security*  55-57 
limitations  on  power  to  seize,  57 
**  sum  or  sums  secured,"  57 
covenant  necessary  for  maintaining  security,  58 
address  and  description  of  witness,  58 
Bills  of  Sale  Act,  1878,  secte.  4,  7.. .175 
power  of  sale  by  grantee  of^  193 
effect  of  Acts  on  attornment  clauses,  205,  206 
parol  evidence  admissible  to  show  that  absolute,  is  by  way  of  security, 

276 
whether  grantee  of,  can  consolidate,  291 
reputed  ownership  as  afiected  by  Act  of  1864... 391 
by  Act  of  1878...392 
b^  Act  of  1882... 392 
given  in  fulfilment  of  promise,  not  fraudulent  preference,  400 
when  fraudulent  conveyance  in  bankruptcy,  405 
priority  of  successive,  416 
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BOND, 

imports  oonndAmtioii,  219 

given  for  iUeg>I  oooadsmtioD,  219 

obligee  ci,  ceimot  reooyer  beyond  panlfcf  ,  220 

exoeptioiM,  221 

relief  of  oUigor  in  equity,  221 

obligee  not  entitled  to  oonnter-bonde  as  agunst  soretr,  221 

BOTTOMBY  BOND,  127-132 
defined,  127 

maj  be  given  by  owner,  127 
bat  is  generally  given  by  master,  127 
when  master's  aathority  arises,  127 
master  must  be  miable  to  oommonicate  with  owner,  128 
or  to  borrow  on  owner's  personal  credit,  129 
lender  bound  to  inquire  as  to  necessity,  129 
when  bond  may  be  made  to  owner's  agent,  129 
owner  cannot  be  made  personally  liable,  129 
may  be  collateral  security  for  bills  of  exchange,  129 
lender  must  take  maritime  risk,  129 
bond  need  not  give  maritime  interest,  130 
cargo  cannot  be  bottomried  without  ship,  130 
when  cargo  can  be  bound,  130 
right  of  bondholder  to  freight,  130 

bond  can  only  be  given  for  necessary  supplies  or  repairs,  130 
loan  must  be  made  on  credit  of  shipi  131 
bond  only  discharged  by  total  loss,  131 
interest  from  date  when  bond  made  payable,  132 
premature  arrest  of  ship  by  bondholder,  132 
priority  of  inter  te,  468 

rights  as  between  ship-owner  and  cargo-owner,  468 
l>rior  to  mortgage  of  ship,  468 
postponed  to  maritime  liens,  468 

except  master's  lien  for  wages,  469 
jurisdiction  in  cases  of,  525 

BROKER'S  LIEN,  76 

effect  of  special  contract  on,  85 

BUILDING  SOCIETY, 

redemption  of  mortgages  to^  266-269 

how  far  mortgagee  is  bound  by  altered  rules,  266 

construction  of  provisicms  for  redemption  in  mortgages  to,  266-268 

effect  of  winding-up  of,  268 

advanced  meml^r  not  liable  to  contribute  to  losses,  268 
except  where  rules  make  him  liable,  269 

Building  Societies  Act,  1894,  sect.  10... 269 
receipt  of,  carries  legal  estate  for  all  purposes,  289,  355,  559,  560 
fines  in  mortgage  to,  part  of  principal,  298  | 

fines  for  non-payment  of  interest  valid  in  mortgage  to,  300  I 

Wider  the  Act  of  1836,  jl 

authority  of  directors  to  borrow,  144 

directors  may  be  given  unlimited  authority,  144  j 

may  pledge  specific  property  of  society,  145  j 

but  not  personal  credit  of  members,  145  I 

borrowing  by,  ultra  vires.    Bee  Subrogation 

jurisdiction  between  society  and  mortgagor  member,  523,  524  j 

under  the  Act  of  1874,  « 

whether  they  can  give  security,  159  | 

jurisdiction  between  society  and  mortgagor  member,  523  |' 
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BUSINESS, 

rights  of  mortgagee  in  possession  over,  245 

receiver  and  manager  of,  269-262 

mortgagee  in  possession  of,  charged  on  footing  of  wilfal  default,  323 

when  mortgagee  credited  with  expenses  of  carrying  on,  332 

CARGO, 

lien  on,  for  general  average,  72,  73 

for  particular  average,  73 
when  bottomry  bond  can  be  given  on,  127, 130 
freight  must  be  exhausts  before,  in  payment  of  bottomry  bond,  468 

CARRIER'S  LIEN,  65,  66 

available  against  true  owner,  74 

CERTIFICATE  OF  SHARES  OR  STOCK, 
effect  of,  as  estoppel,  14 

deposit  of,  with  blank  transfer,  creates  charge,  32 
deposit  of,  as  constituting  pledge,  61 
implied  authority  to  borrow  from  possession  of,  419 
deposit  of,  as  giving  priority,  427 

CHARGE, 

distinguished  from  mortgage,  16 

distinguished  from  trust,  ^m  covenant,  17 

no  foiiclosure  in  case  of,  335 

holder  of,  entitled  to  sale,  341 

procedure  in  actions  to  enforce,  550-552, 

of  debts,  when  it  authorizes  mortgage,  138-142 

CHARGING  ORDER,  107, 108 
on  stocks  or  shares,  108 
under  Partnership  Act,  1890...108 
under  general  jurisdiction,  109 
subject  to  equities,  109 
takes  effect  as  from  order  nm,  109 
can  only  be  made  for  ascertained  sum,  109 
on  property  of  lunatic,  109 
not  within  sect.  45  of  Bankruptcy  Act,  1883...111 
not  within  sect  49  of  Bankruptcy  Act,  1883...111 
proceedings  to  enforce,  551 

CHATTELS, 

may  be  mortgaged  at  law,  10 

remainder  in,  not  within  Bills  of  Sale  Act,  42 

right  of  action  in  respect  of  mortgaged  or  {hedged,  218-215 

8e^  dUo  'Prbbovalty 

CHEQUE, 

not  equitable  assignment,  30 
when  payment  by,  equals  payment  in  cash,  164 
agent  of  mortgagee  selling  may  take,  for  deposit,  332 
tender  by,  504 

CHOSBS  IN  ACTION, 

legal  assignments  of,  12-15 

assignable  in  equity,  29 

assignee  of,  takes  subject  to  equities,  361 

though  debt  now  transferable  at  law,  361 

and  though  he  is  also  mortgagee,  361 
when  assignor  estopped  from  setting  up  equities,  364-366 
See  dUo  Tbaksfeb  of  security 

COLLATERAL  SECURITY, 

transferor  of  mortgage  retaining,  358 

property  mortgag^  as,  whether  entitled  to  exoneration,  378 
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COLLIERY, 

when  mortgage  of,  charges  business,  176 
mortgagee  of^  entitled  to  receiver  and  manager,  259 

COLLISION, 

lien  for  damage  by,  123 
when  it  arises,  123 
none  unless  owners  personally  liable,  123 

COMMERCIAL   TRANSACTIONS, 

constructive  notice  does  not  apply  to,  456 

COMMISSION, 

to  mortgagee  under  mortgage,  298,  299 
whether  mortgagee  may  contract  for,  299,  300 
paid  by  mortgagee  when  added  to  security,  306 
mortgagee  cannot  charge,  for  collecting  rents,  319 

COMMON  LAW  LIEN, 

when  it  does  not  arise,  84-86 

where  property  delivered  for  special  purpose,  84 
or  made  security  by  express  contract,  85 
or  liable  to  be  returned  before  payment,  86 
right  of  action  in  respect  of  property  subject  to,  214,  215 
cannot  be  transferred,  354 
lou  of,  507-510 

by  parting  with  possession,  507 

but  not  by  wrongful  deprival  of  possession,  507 

by  pledge  for  more  than  amount  due,  507 

transfer  to  agent,  507 

change  of  holder's  capacity,  507 

lien  of  unpaid  vendor  of  ^kxIs,  508 

of  master  for  freight,  508 
recovery  of  possession,  509 
by  tender,  509 

refusal  to  deliver  goods  up,  609 
by  taking  security,  509 
insurance  broker,  509 
solicitor's  lien  on  papers,  509 
innkeeper's  lien,  510 
recovery  of  personalty  subject  to,  554 
See  General  Ldek,  Pabtioulab  Lien 

COMPANY  UNDER  THE  COMPANIES   ACTS, 

execution  of  deed  by,  4 

transfer  of  shares  in,  14 

whether  rule  in  Dearie  v.  EdU  applies  to  shares  in,  446,  447 

securities  by,  154-159 

whether  within  Bills  of  Sale  Acts,  39,  40 

powers  of,  limited  by  memorandum,  154 

relation  of  articles  to  memorandum,  154 

how  far  memorandum  may  be  altered,  155 

power  of,  to  raise  borrowed  capital,  155 

implied  power  to  borrow  and  give  security,  155 

as  to  power  to  issue  negotiable  instruments,  155,  365 

may  mortgage  by  deposit  of  title-deeds,  155 

whether  they  can  create  perpetual  debenture  stock,  156 

may  mortgage  after-acquired  property,  156 

and  future  calls,  156 

may  issue  debentures  at  discount,  156,  298 

may  create  verbal  security,  156 

what  words  authorize  security  on  future  calls,  156 

what  words  include  after-acquired  property,  157 
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COMPANY  UNDER  THE   COMPANIES  ACTS— conftnw<5d:. 
ucuriHeB  by — continued. 

may  give  security  for  existing  debt,  157 

when  debentures  of,  constitute  charge,  158 

floating  security,  158, 159,  419-421 
to  what  property  it  attaches,  158 
when  it  becomes  specific,  158 

rights  of  lenders  for  purpose  which  cannot  be  fulfilled,  159 

risht  of  holders  of  some  debentures  to  contest  validity  of  others,  159 
lien  of^cn  share*  ofmemhefn^  91-93 

power  to  forfeit  or  refuse  to  transfer  shares,  92 

"  first  and  paramount  lien,"  92 

for  moneys  due,  92 

where  shareholder  is  trustee,  92,  428 

none  for  debt  due  from  cestui  que  trust,  93 

rights  of  transferee  against  transferor,  93 

postponed  to  pledge  of  which  company  had  notice,  298 

Uompany  may  be  required  to  transfer,  354 

not  extinguished  by  taking  promissory  note,  503 

COMPANY  UNDER  THE  COMPANIES  CLAUSES   ACTS, 
execution  of  deed  by,  4 
transfer  of  shares  in,  13 
secwrities  by^  149-154 

power  to  borrow  on  mortgage,  149 

may  issue  securities  at  discount,  149 

may  re-borrow  amounts  paid  off,  149 

mortgages  must  be  by  deed,  150 

mortgages  made  charge  on  net  earnings,  150 

mortgagees  have  right  of  action  for  principal  and  interest,  151 

company  must  Iceep  register  of  mortgages  and  bonds,  151 

interest  when  payable,  151 

principal  when  repayable,  151 

power  to  issue  debenture  stock,  152 

creation  of  debenture  stock,  what,  152 

Sriority  of  different  classes  of  securities,  153 
ebenture  stock  may  be  made  redeemable,  153 
Railway  Companies  Securities  Act,  1866... 153 
Railway  Companies  Act,  1867,  sect.  23.. .154 
actions  of  debt  by  holders  of  securities,  219 
debenture-holders  must  sue  jpari  passu,  219 
transfer  of  securities  of,  355 

COMPOUND  INTEREST,  302,  303.    See  Intebbst 

COMPROMISE, 

effect  of,  on  solicitor's  statutory  lien,  119, 120 

power  to,  of  majority  of  debenture-holders,  474 

under  Joint  Stock  Companies  Arrangement  Act,  481,  482 

CONDITION, 

what,  within  Bills  of  Sale  Act,  1878,  sect.  10...47,  48 

CONSENT, 

meaning  of,  in  reputed  ownership  clause,  390^  391 

CONSIDERATION, 

what  is  true  statement  of,  within  sect.  8  of  the  Bills  of  Sale  Act,  1882... 

49,50 
bond  imports,  219 
redemption  of  security  for  illegal,  271,  273 


576  EfDEX  OF  MATTERS. 

C0X8I6XEE, 

lien  ol,  for  adrBOoes  to  penon  in  pniff  fion,  146 

effect  of  special  oooUad  on,  85 
of  West  India  csute,  lien  oi;  101 

COKSOLIDATIOK,  290-294, 
defined,  290 

right  o(  arises  on  defiuilt,  291 
limited  b^  GooTeyancing  Act,  291 
idiat  debU  can  be  constjidated,  291 
none^  where  one  of  mortgages  has  detennined, 
when  mortgagee  selU  oiider  power,  292 
tnmsfer  of  right  oU  292 
as  agunst  Tdanteers,  293 
as  against  pmchaserB  for  ralne,  293 

OOHSTBUCnYE  NOTICE,  454-461.    &e  Xoncs 

CONTINUING  SECURITY, 
meaning  of,  296 

CONTRACT 

for  Talue  to  give  charge  constitnUis  charge,  16 
to  charge,  when  creating  immediate  charge,  18 
iSSw  CovESAjnr 

C0NVEB8I0N, 

when  mortgagor  of  goods  can  bring  acti<m  for,  213 
when  mortgagee  of  goods  csn  bring  action  for,  213,  214 
pledgee  alone  can  bring  action  for,  214 

CONVEYANCE 

by  equitable  mortgagor  under  foreclosure  order,  535 

where  mortgagor  is  infant,  535 

Crown  cannot  be  directed  to  execute,  535 

COPYHOLDS, 

legal  mortgages  of,  9 

rendor'tf  lieu  extends  to,  87 

effect  of  enfranchisement  on  mortgage  of,  178 

costs  of  mortgagee  enfranchising,  chaiged  on  property,  305 

costs  of  surrcoder  to  mortgagee,  charged  on  property,  305 

COPYRIGHT, 

assignmeDt  oU  14 

COBPORATION, 

execution  of  deed  by,  4 
BecuriUei  by,  148-160 

powers  of  statutory,  are  those  given  by  Act,  148 
express  power  negatives  implied  power,  148 

person  dealing  with,  has  notice  of  conditions  under  which,  it  acts. 
148 
but  not  of  internal  irregularities,  149 
except  where  he  is  officer,  149 
See  CoMPANT,  Railway  Gompant 
borrowing  by,  ultra  vires,  235-237.    See  Sctbrooatioh 

COSTS, 

what  are  covered  by  solicitor's  lien,  77 
offrepa/ring  the  mortgage^  165-166 

liability  of  mort^or  for,  165 

reasonable  costs,  what,  166 

where  mortgagee  is  solicitor,  166 

when  mortgagor  can  tax,  166 
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COSTS— <xmtinue(2. 

charges  and  expenses^  account  of,  303-308 
do  not  constitute  debt,  304 

give  no  right  inconsistent  with  terms  of  mortgage,  304 
costs  of  proceedings  between  mortgagee  and  mortgagor,  304 
costs  of  preparing  mortgage,  304 

where  mortgagee  is  solicitor,  304 
costs  of  perlecting  security,  305 
compensation  for  eufranchisement,  305 
salvage  payments,  305 
fire  insurance  premiums,  305 
salaries  and  commissions,  306 
expenses  of  management,  306 
necessary  repairs^  307 
permanent  improvements,  307 
notice  to  mortgagor  of  proposed  expenditure,  307 
interest  on  expenditure,  307 
costs  of  transfer,  308 
when  given,  542 
(fliiiffaiion,  account  of,  308-310 
costs  of  ejectment,  308 

of  seiziuz  and  holdinz  ship,  308 

of  defending  title  at  law,  308 

of  abortive  sale,  309 

of  proceedings  to  recover  mortgage  debt,  309 
mortgagor  may  appeal  from  order  fdlowing,  309 
right  of  mortgagee  to  recover,  as  against  strangers,  309,  310 

in  administration  notion,  309 

in  partition  action,  310 

in  proceedings  under  Lands  Clauses  Act,  310 

in  proceedings  under  Settled  Land  Act,  310 
of  Redemption  or  Foreclosure  Action,  310-319 
mortga^  entitled  to,  310 
when  given  on  County  Court  scale,  311 
order  for  personal  payment  of,  by  mortgagor,  311 
costs  of  action  for  sale,  311 

where  one  representative  plaintiff  substituted  for  another,  311 
costs  of  appeal,  311 
apportionment  of,  311 
interest  on,  312 

costs  of  persona  claiming  under  mortgagee,  312 
costs  of  getting  necessary  parties,  312 
mortgagee's  costs  not  affected  by  acts  of  mortgagor,  312 
costs  of  commissioners  under  Commissioners  Clauses  Act,  313 
priority  of  costs,  313 

where  mortgaged  property  is  sold  in  action,  313 
where  judgment  fixing  priority  reversed  on  appeal,  313 
exceptions  to  rule  as  to  priority,  314,  315 

salvage  proceedings,  311 

general  administration,  314 

proceedings  for  sale  and  administration,  314 

mortgagee  consenting  to  sale  in  administration  action,  315 

debenture-holders  coming  in  under  winding-up,  315 

expenses  of  realization,  what,  315 
right  of  mortgagee  to  costs  out  of  property  mortgaged,  316 
mortgagee  may  lose  right  by  misconduct,  316 
costs  not  disallowed,  316 

mortgagee  must  pay  costs  of  litigation  after  tender,  317 
when  mortgagee  made  to  pay  costs,  317 
when  disallowed  costs,  318 

2p 


578  INDEX  OF  MATTERS. 

COSTS--con<»ntM(2. 

of  Bedemption  or  Foredo9ure  Action — oontinued. 

mortgagor  proceeding  by  writ  instead  of  summona,  318 
mortgagee  oan  appeal  from  order  cUsallowing  coats,  318 
mortgagor  cannot  appeal  from  order  allowing  them*  318 
mortgagor  can  tax  costs  of  mortgagee's  solicitor^  319 

of  disclaiming  defendants,  532,  533.    iSee  DiboIiAimiko  Dbfenbahts, 
ooersoF 

of  reconveyance  must  be  borne  by  mortgagor,  561 

of  vesting  order  on  discharge  of  mortgage,  how  borne,  561 

COUNTY  COURT, 

when  mortgagee  given  costs  on  scale  of,  311 
jurisdiction  in  foreclosure  and  redemption  action,  521 
jurisdiction  in  admiralty,  525 

COVENANT, 

to  charge  property,  when  creating  immediate  charge,  18 

to  charge  umd  of  certain  value,  19 

to  pay  out  of  fund  does  not  create  personal  liability,  168 

to  pay,  construction  of,  169, 170 

to  pay,  extinction  of^  on  transfer  of  mortgage,  359 

agamst  incumbrances,  effect  of,  od  right  of  marshalling,  382,  383 

for  further  assurance,  effect  of,  on  right  of  marshalline,  382,  383 

to  pay  interest  when  merged  in  judgment  for  principu,  489,  490 

limitation  of  action  against  mortgagor  on,  491 

what  arrears  of  interest  recoverable  in  action  on,  495 

CREDITOR, 

rights  of  mortgagee  as.    See  Dbbt 

CROPS, 

mortgagor  in  possession  may  sever,  183 
See  Qbowisq  Crops 

CROWN, 

taking  by  escheat  may  redeem,  279 

cannot  be  foreclosed,  338 

judgment  in  foreclosure  action  where  Crown  is  defendant,  534 

cannot  be  directed  to  convey,  535 

CROWN  DEBTS, 

avoidance  of  unregistered,  412 

CURRENCY, 

in  what  debt  is  payable,  218 

DAMAGE, 

account  of,  against  mortgagee  in  possession,  328 

mortgagee  not  performing  covenants  in  lease,  328 

where  mortgagee  wrongfully  works  mines,  328 

or  uses  ship  recklessly,  328 

whether  mortgagor  can  set  off  unliquidated,  against  transferee,  363 

DAY  TO  SHOW  CAUSE, 

when  given  to  infant,  548,  549 

DEAD  FREIGHT, 

lien  of  shipowner  for,  67,  68 

DEBENTURE, 

when  void  at  law,  6 

void  at  law  when  enforced  in  equity,  20 

definitions  of,  40 

I.  0/ railttfay  companies 

may  be  issued  at  discount,  149 
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DEBENTURE— con^tntiei. 

I.  Of  railway  comfaniM — continued, 
when  they  are  paid  off,  150 
are  charge  on  net  earnings,  160 
but  not  on  proceeds  of  s^e  of  surplus  lands,  151 
debemture-holder  may  inspect  books,  151 
priority  of,  in  respect  of  mortgages  and  debenture  stock,  153 

See  COMPAKT  UNDER  THE  GOMPANIXS  CLAUSES  AOTS,  RaILWAT 
COMPANT 

IL  Of  trading  comjpanies 

whether  within  Bills  of  Sale  Act,  39,  40 

may  be  issued  at  discount,  156,  298 

given  in  lieu  of  defective  aebentures,  157 

when  they  constitnte  charge,  158 

when  floating  security,  158 

right  of  holders  of  some  to  contest  validity  of  others,  159 

no  implied  power  of  sale  in,  194 

when  receiver  may  borrow  in  priority  to,  261 

repayable  at  distant  date  may  be  realized  on  winding-up,  299,  339 

contract  for  sale  oi^  when  within  sect  4  of  Statute  of  Frauds,  356 

payable  to  bearer,  364-366 

when  transferable  free  from  equities,  364 

on  what  principle  so  transferable,  365 

effect  of  conduct  subsequent  to  issue,  366 
priority  of,  where  they  do  not  rank  pari  pasiu^  384 

when  created  subject  to  outstanding  issue,  384 
notice  of,  not  notice  that  they  affect  property,  460 
See  Floatikq  Secubitt 

DEBENTURE-HOLDERS, 
I.  Of  railway  companies 

must  sue  jxirtpasni,  219 
U.  Of  trading  companies 

whether  they  can  sue  where  debenture  trust-deed,  220 

of  tramway  company  may  present  petition  to  wind  it  up,  229 

when  entitled  to  receiver,  262 

when  entitled  to  receiver  and  manager,  259,  260 

costs  o(  when  made  representative  plaintiff,  311 

costs  of,  coming  in  under  winding-up,  315 

ri^t  of,  to  foreclose,  338 

of  public  undertaking  not  entitled  to  sale,  342 

power  of  majority  to  bind  minority,  474 

to  modify  rights,  474 

to  compromise  rights,  474 

to  release  premises,  475 
action  by,  550,  551 

form  of  judgment  in,  550 

calling  up  uncalled  capital,  551 

custody  of  documents  of  company,  551 

DEBENTURE  STOCK, 

power  of  company  under  Companies  Clauses  Act  to  issue,  152 

made  charge  on  undertaking,  152 

priority  of  interest  on,  152 

registration  and  certificates  of,  152 

headers  have  rights  of  mortgagees,  152 

creation  of,  what,  152 

priority  of,  in  respect  to  other  securities,  153 

may  be  made  redeemable,  153 

company  under  Companies  Acts  cannot  create  perpetual,  156 
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DEBT, 

creaiion  of^  168-172 

created  by  loen  oa  mortgage  or  pledge*  168 

none,  where  covenant  to  pay  out  of  fand,  168 

none  in  Welsh  mortjsage,  168 

none  where  loan  is  perpetual,  169 

whether  specialty  or  simple  contract,  169  { 

constmction  of  covenants  to  pay,  169  ■ 

interest  on,  170-172.    Sot  Intkbbst  j 

mortgagee's  charges  and  expenses  do  not  constitute,  304  I 

actum  of,  216-226 

promise  by  principal  debtor  to  pay  on  demand,  216 

Sromise  by  surety  to  pay  on  demand,  216 
emand  may  be  made  condition  precedent,  217 
demand  in  writing,  217 
no  place  named  for  payment,  217 
place  named  for  payment,  217 
covenant  for  payment  on  certain  day,  217 
bonds  payable  by  periodical  drawings,  218 
provisions  accelerating  payment,  218 
when  right  of  action  accrues  for  deficit  on  sale,  218 
in  what  currency  debt  is  payable,  218 
by  bond  creditor.    See  Bond 

by  railway  mortgagees  or  debenture-stock  holders,  219 
debenture-holders  must  sue^n  jnimu,  219 
who  can  sue  on  contract,  220 
when  both  trustee  and  cestui  que  tnui  can  sue,  220 
whether  debenture-holders  can  sue,  220 
amount  recoverable  in  action  at  law,  220 
amount  recoverable  by  bond  creditor,  220 
Set  ExEouTOB,  LsGATBB,  Hbib,  Devisbb,  sctlous  aguust 
iranrfcr(^, 
at  law,  365 
in  equity,  356 
without  property,  357 
voluntary  when  complete,  357 
ultimate  incidence  of,  372-383 

not  affected  by  election  of  mortgagee,  372 

nor  does  it  affect  his  right  to  choose  his  remedy,  372 

as  between  co-mortgagors,  372-374 

where  one  is  surety,  372 

contribution  between  sureties,  373 

wife's  estate  charged  for  husband's  debt,  373 

mortgage  of  wife's  freehold  not  settled  to  her  separate  use,  373 
of  wife's  separate  estate,  374 
of  life  policy  where  grantee  commits  suicide,  374 
as  betweea  vendor  and  purchuer  of  equity  of  redemptaon,  374,  375 
as  between  property  charged  and  personal  estate,  375,  376 

legatee  of  chattel  entitled  to  exoneratioo,  375 

heir  or  devisee  of  land  mortgaged  not  entitled,  375 
as  between  real  and  personal  representatives  of  infants  and  lunatics, 

376,  377 
as  between  different  properties  subject  to   the  same   mortsajEe, 
377, 378 

realty  and  personalty  mortgaged  together,  377 

properties  mortgaged  at  different  times,  377 

properties  must  be  subject  to  same  charge,  378 

expression  of  contrary  intention  by  mortgagor,  378 

**  collateral  security,"  378 

"charge  in  aid,"  378 
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DEBT— ^con^nuecl. 

uUimaie  incidence  </•— continued. 

as  between  tenant  for  life  and  remainderman,  378-381.    See  Tenant 
roB  Life  and  Remainderman 

marshalling,  381-383.    See  Mabshallino 
determinaticn  of^ 

by  merger.    See  Mebobr 

by  Statutes  of  Limitation.    See  Limitation,  Statutes  of 
mortgagee  may  add  to  security,  costs  of  recoyering,  309 
mortgagee  in  control  of,  charged  on  footing  of  wilful  default^  323 
priority  of  assignments  of,  443,  444.    See  Notice 
tacking  of,  286-290.     See  Tacking 

DEBTS, 

when  charge  of,  authorizes  mortgage,  137-142 

DECLARATION   OF  TRUST, 

what,  within  Bills  of  Sale  Act»  1878,  sect  10...48 

DEED, 

definition  of^  3 

whether  it  requires  to  be  signed,  3 

sealing  of,  3 

delivery  of,  4 

retention  of,  by  grantor,  4 

delivery  of,  as  escrow,  5 

execution  of,  by  agent,  5 

partial  execution  of,  6 

material  omissions  in,  6 

re<lelivery  of,  when  inferred,  7 

subsequent  alterations  in,  7 

fraud  on  grantor  of,  7 

contributory  negligence  of  grantor,  7 

collateral  misrepresentations  to  grantor,  7 

not  required  for  mortgage  of  chattels,  10 

DEED  OF  ARRANGEMENT, 
avoidance  of  unregistered,  411 

DEFEASANCE, 

what,  within  Bills  of  Sale  Act,  1878,  sect.  10... 47,  48 

of  security,  what  are  terms  for,  within  Bills  of  Sale  Act,  55,  56 

DELIVERY 
of  deed,  4 
of  two  mortgages  at  same  time,  384 

DEMAND, 

effect  of  contract  to  give  charge  on,  19 

when  condition  precedent  to  action  of  debt,  216,  217 

DEMURRAGE, 

lien  of  shipowner  for,  68,  69 

DEPOSIT  OF  TITLE-DEEDS,  INCUMBRANCE  BY, 
whether  charge  or  mortgage,  16 
erecUion  of  security ,  25-28 

deposit  of  land  certificate  under  Land  Registry  Act,  25 
under  Land  Transfer  Act,  25 

deposit  of  part  of  deeds  sufficient,  25 

deposit  of  copy  of  Court  Roll,  25 

what  is  sufficient  change  of  possession,  26 

deposit  not  in  itself  charge,  26 

charge  given  on  A.  when  deeds  of  B.  deposited,  26 

when  charge  protects  further  advances,  26 

charge  includes  whole  interest  of  depositor,  27 

deposit  for  purpose  of  preparing  formal  mortgage,  27 
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DEPOSIT  OF  TITLE  DEEDS,  INCUMBRANCE  ^Y— continued, 
creation  of  secwiti^ — continued. 

deposit  with  memorandum,  27 

depositee  parting  with  deeds,  27 

no  lien  on  deeds  apart  from  charge,  27 

evidence  of  charge  where  deeds  lost,  28 
whether  it  carries  interest,  171 
carries  fixtures,  172 
gives  no  right  to  notice  or  interest,  285 
whether  it  gives  right  to  foreclose,  336,  337 
gives  right  to  sale,  841 
when  within  Middlesex  Registry  Act,  413 
within  Torkshire  Registry  Act,  414 

DESIGN, 

assignment  of,  15 

DETENTION, 

no  lien  for  expenses  of,  72 

DETERIORATION, 

when  unpaid  vendor  accountable  for,  334 
account  of,  against  mortgagee,  when  given,  643 

DEVISEE, 

right  of  specialty  creditor  against,  224 
effect  of  idienation  by,  224 
liability  of,  to  umple  contract  creditors,  225 
effect  of  alienation  by,  225 

DIRECTORS 

person  dealing  with,  may  assume  omnia  rite  ease  acta^  149 
of  railway  company,  action  against,  for  untrue  declaration,  153 
of  building  societies.    See  BuiLDiNa  Sociktiss 

DISBURSEMENTS, 

lien  of  master  of  ship  for,  125 

DISCLAIMER 

of  leaseholds  of  bankrupt  mortgagor,  effect  of,  9 

DISCLAIMING  DEFENDANTS,  COSTS  OF,  632,  533 
defendant  who  never  had  or  claimed  interest,  532 
defendant  with  interest  disclaiming  before  suit,  532 

disclaiming  by  answer,  532 
defendant  entitled  to  costs  after  disclaimer,  533 

DISTRESS,  POWER  OF, 

when  within  Bills  of  Sale  Acts,  38 

is  not  within  sect.  9  of  the  Bills  of  Sale  Act,  1882...51 

may  be  given  to  mortga^M,  205 

how  affected  by  BUls  of  Sale  Act,  205 

by  owner  of  rent-charge,  206 

in  winding-up  of  mor^;agor  company,  210 

application  of  proceeds  of  distress,  210 

See  ATTOBNinENT  Clause 

DIVISIBLE  COVENANT, 
what,  22 

DOCUMENTS  OF  TITLE, 
deposit  of,  creates  charge,  32 
effect  of  transfer  of,  for  value,  357 

EJECTMENT, 

legal  mortgagee  can  bring,  238, 435 
mortgagee  may  add  costs  of,  to  security,  308 
by  mortgagee.  Court  as  rule  does  not  stay,  351 
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ELEGIT, 

effect  of  return  of  sheriff  to  writ  of,  106 

creditor  in  posseeaion  under,  how  aocountable,  325 

EQUITABLE  ASSIGNMENT,  29-32, 

complete  as  between  parties  without  notice  to  debtor,  29 

must  be  for  value,  29 

specific  property  must  be  appropriated,  30 

oneque  is  not,  30 

what  document  must  contain  to  constitute,  30 

order  on  person  holding  funds  of  debtor,  31 

assignment  of  balance  of  fund,  32 

effect  of  not  giving  notice  to  debtor,  32 

EQUITABLE  INTEREST, 

distinguished  from  equity,  432 
in  sMps,  enforcement  of,  417 

BQUITABLB  LIEN,  87-102 

8m  Vendor's  Libm  on  Land ;  Pabthbb,  Lien  of;  Benehoiaby  xtndeb 

Tbubt,  Lien  of;  IimEMNiTT,  Lien  arising  from  right  of 
when  sale  set  aside,  purchaser  given  for  consideration,  277 
entitles  holder  to  sale,  341 

EQUITABLE  MORTGAGES  AND  CHARGES,   16-33 

A.  EquitaUe  9ecurUie8  in  general^  16-23 

mortgage  and  charge  distinguished,  16 
contract  for  value  to  give  charge,  16 
charge  distinguished  from  trust,  17 

from  covenant,  17 
contract  to  charge  ascertainable  property,  18 

contemplating  future  act,  18 

on  request,  19 

land  of  certain  value,  19 
invalid  mortgage  enforced  as  charge,  20 
charge  on  future  property,  21 

effect  of  grantors  bankruptcy  on,  21 

may  be  void  for  uncertainty,  22 

but  not  because  too  extensive,  22 

B.  EquHable  aecurities  on  landj  23-28 

Statute  of  Frauds,  sect  4...23 

written  offer,  accepted  by  parol,  23 

no  particular  woros  necessary  to  create  charge,  24 

Sst  performance  as  excluding  statute,  26 
posit  of  title-deeds,  26-28.    See  DBFoexr  of  Titlb-dbsd0,  In- 

CUHBBAHCBBT 

equitable  mortgagee  of  lease  not  liable  to  lessor,  28 
G.  E^iUjUe  eeewitiee  on  pereonal  property,  28-33 
may  be  created  by  parol,  28 
ship  may  be  mortgaged  in  equity^  28 
assignment  of  choses  in  action,  29-32.    See  Equitable]  Assign- 

MEMT 

lien  on  goods  of  bill  of  exchange  holders,  32 

deposit  of  documents  of  titles,  32 

blank  transfer  of  shares,  32 

proviso  in  life  policy  against  assijpment,  33 

equitable  assignment  of  patent,  Ss 

EQUITY, 

distinguished  from  equitable  interest,  432 

EQUITY,  JURISDICTION  OVER  INCUMBRANCES  IN, 
Judicature  Act,  1873,  sect.  34.. .519 
jurisdiction  over  foreign  movables,  519 
over  foreign  immovables,  520 
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EQUITY,  JURISDICTION  OVER  INCUMBRANCES  m^cfmUnued. 
jurifldiction  m  affected  by  amount  of  debt,  521 

under  County  Courts  Act,  1888... 521 
effect  of  mortgagoi's  bankruptcy  over  jurisdiction,  521-523 
jurisdiction  o?er  mortgages  to  building  and  other  societies,  523 
building  societies  imder  Act  of  1874.. .523 

under  Act  of  1836.  ..523  1 

friendly  and  provident  societies,  524  ' 

EQUITY  OF  RBDEMFTION, 

when  mortgage  operates  <u  re-tettlement  o/^  367-371 
slight  alterations  in,  367 
limitation  of,  enlarg^g  mortgagor's  interest,  367 
release  by  widow  of  dower,  ^8 
barring  estate  tail,  368 

mortgage  of  wife*8  estate  to  secure  husband's  debt,  368-370 
reservation  to  husband  and  his  heirs,  368 
release  of  jointure  rent-charge,  369 
mortgage  of  property  reducible  into  possesaon,  369 
power  to  husband  to  raise  further  sums,  370 
re-settlement  distinct  from  proviso  for  redemption,  370 
mortgage  under  joint  power  of  appointment,  370,  371 

proviso  for  redemption  distinct  from  trusts  of  prooeeda   of 
sale,  371 
purchaser  of,  must  indemnify  vendor,  374 
release  of,  511,  512.    See  Bxleabe 

ESCROW, 

delivery  of  deed  as,  5 

ESTATE, 

what  passes  by  conveyance,  8 

ESTOPPEL, 

legal  estate  pasnng  by,  8 

pledgee  may  acquire  good  title  by,  63 

uen  given  to  stranger  by,  102 

principal  when  estopped  from  disputing  agent's  authority,  143, 144 

corporation  cannot  be  estopped    from  showing  that  it  acted  uUra 

vires,  148 
when  creditor  estopped  frt>m  suing  executor,  222 
of  transferor  in  favour  of  transferee  of  mortgage,  356 
of  mortgagor,  in  favour  of  transferee  of  mortgage,  364-366 
as  tweeting  priority^  421-432 
doctrine  of,  stated.  421 
conditions  required  to  raise,  422 
by  misrepresentation,  422-425 

ordinary  conveyancing  recitals,  423 
agreement  to  release  charge,  423 
receipt  for  purchase-money  165, 423 
recital  of  payment,  423 
reconveyance  with  receipt,  424 
registration  of  purchase-deed,  424 
representations  to  intending  lender,  424 
to  subsequent  creditors,  4:^4 
omission  to  get,  or  return  of  title-deeds,  425-428.    See  Tulb-dssdb 
taking  mort^e  in  name  of  trustee,  428.    See  Tbubteb 
whether  equitable  estopped  on  slighter  grounds  than  legal  mort- 
gagee, 428-430 
by  silence,  430,  431 

when  silence  has  effect  of  active  representations,  431 
creditors  permitting  bankrupt  to  go  on  trading,  431 
who  can  take  advantage  of,  431,  432 


INDEX  OF  MATTERB.  585 

EVIDENCE, 

depofltt  of  title-deeds  lets  in  parol,  of  charge,  25-28 
parol  admissible  to  show  that  absolute  bill  of  sale  is  security,  35 
parol  admissible  to  show  that  apparent  sale  was  mortgage,  274-276 
parol  admissible  of  actual  advance  to  mortgagor,  299 

EXECUTION  CREDITOR, 

takes  under  execution  debtor,  387 

except  where  statutory  provision,  387 
notice  by,  gives  him  no  priority,  449 

EXECUTOR, 

lien  of,  for  expenses  in  carrying  on  business,  97,  98 
HourUia  hy,  133-136 

may  mortgage  or  pledge  personalty,  133 

mortgage  by  one  of  several,  133 

power  not  destroyed  by  administration  decree,  133 

for  what  debts  security  may  be  given,  133 

mortgage  may  contain  power  of  sale,  133 

may  be  made  to  building  society,  134 

executor  is  personally  liable,  134 

lender  may  assume  hand  fides  of  executor,  134 

mortgage  of  leaseholds  more  than  twenty  years  after  death,  134 
to  secure  private  debt  of  executor,  134 
to  secure  debt  incurred  in  carrying  on  business,  135 
where  executor  is  also  legatee,  135 

mortgage  equivalent  to  assent  to  legacy,  136 
when  charge  of  debts  enables,  to  mortgage  real  estate,  137-143 
adians  hy  creditor  against^  221,  222 

actions  against,  as  executor,  221 

actions  against,  personally,  222 

estoppel  against  creditor  misleading  executor,  222 
cannot  redeem  real  estate,  280 

EXONERATION, 

mortgagee  not  affected  by  right  of,  372 

right  ofwife  to,  whose  estate  is  charged  for  husband's  debt,  373,  374 
legatee  of  chattel  charged  entitled  to,  375 

heir  or  devisee  of  land  charged  not  entitled  to,  375,  376.    See  Debt, 
Ultimate  incidence  of 

FACTOR, 

lien  of»  what,  76 
eeawritiee  hy^  145-147 

authority  to  bind  owner  at  common  law,  145 

under  Factors  Act  1889...145 
mercantile  agent,  what,  146 
what  consideration  supports  pledge,  146 
consignee's  lien  for  advances,  146 
pledce  by  vendor  in  possession  after  sale,  146 
by  hirer  under  hire-purchase  agreement,  147 

FEE, 

mortgage  in,  carries  fixtures,  172 
mortgagee  in,  entitled  to  title-deeds,  179 

FIRE  INSURANCE.    5ee  Iksubanoe  against  fire 

FIRM 

effect  of  changes  in,  on  solicitor's  lien,  78,  79,  81,  82 
mcfftgage  to,  not  affected  by  changes  in  members,  357 

FIXTURES, 

charge  on,  within  Statute  of  Frauds,  23  I 

power  to  sell,  apart  from  land  is  license  within  Bills  of  Sale  Act,  38 
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pMS  under  moitgiige  in  fee,  172 

nioitgi0B  of  leasehoUi,  172 

depont  of  title-deeds  of  leeedKOdi,  172 
mort^uee  by  rab-demiie  oumoi  fercr,  172 
effect  of  BiDe  of  Sele  Acts  on  mortgi^es  of;  173.    See  Tkahb-i 
attached  to  lend  in  mortgage  form  part  of  aecority,  178 
although  mortgigor  baa  attorned  to  nuvtgigeey  179 
put  up  hf  firm  of  which  mortgagor  is  partner,  179 
when  mortgigor  in  possession  may  nnfix,  186 

FLOATING  8BCUBITY, 
what,  158 

to  what  property  it  attaches,  158 
goods  taken  in  execution,  158 
when  it  becomes  spedfic,  159 
company  may  borrow  in  priority  to,  419 
determination  of  implied  authority,  419 
determination  by  express  prorisions,  419 
notaoe  to  debtor  to  company,  420 
proviso  forbidding  creation  of  prior  charge,  420 
what  is  charge  within  proTiao,  420 
«"  first  charge,"  421 

FOBBCLOSUBB,  BIGHT  OP, 
none  unless  forfeiture,  335 
none  in  case  of  charge,  335 
or  pledge,  335 
or  Welsh  mortgage,  335 
or  mortgage  bv  way  of  trust  for  sale,  336 
by  holder  of  charge  under  Land  Transfer  Act,  336 
where  contract  to  execute  legal  mortgage,  336 
in  case  of  deposit  of  title-de^s,  336 
by  judgment  creditor,  337 
mortgagee  of  personalty  has,  337 
charge  on  uncalled  capital  gives,  338 
legal  estate  may  be  left  outstanding,  338 
Crown  cannot  be  foreclosed,  338 
nor  remainderman  by  tenant  for  life,  338 
proviso  for  payment  at  distant  date,  338 
debentures  may  be  realized  on  winding-up,  339 
contract  not  to  call  in  or  pay  off  principal,  339 
no  time  limited  for  repayment,  340 
Court  does  not  allow  trustee  to  foreclose,  352 
satisfied  mortgagee  cannot  foreclose,  352 

legal  mortgagee  can  foreclose  earlier  equitable  incumbrances,  436 
mortgagee  may  foreclose  though  debt  statute-barred  or  merged  in  judg- 
ment, 498 
mortgagee  to  trader  at  interest  varying  with   profits  may  foracloWf 

499 
when  Court  orders  foreclosure  of  foreign  land,  520 

FOBECLOSURB   ABSOLUTE,  ORDER  FOR,  512-514, 
suing  mortgagor  after,  513 
may  be  opened  on  equitable  grounds,  513 
sale  after,  513 

under  what  circumstances  opened,  513 
terms  on  which  opened,  514 

FORECLOSURE  AND  REDEMPTION  ACTIONS, 
commencement  of,  by  originating  summons,  527 
parties  to,  527-532.    See  f  abties 


I 

■  I 
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FORECLOSURE  AND  REDEMPTION  ACTIONS— cowWnwtfd 
costs  of  disclaiming  defendaDts,  532,  633 
form  of  judgment  Si,  where  mortgage  legal,  533 

where  equitable,  534 
computation  of  interest  under  judgment,  303 
foreclosure  of  term  of  one  day  in  leaseholds,  634 
judgment  where  Crown  is  defendant,  634 
conveyance  by  equitable  mortgagor,  635 
restraining  transfer  of  legal  estate  by  mortgagor,  535 
mortgagee  may  combine  perBoncU  remedy  vnihforeclosure  adiony  535-537 

form  of  judgment  where  remedies  combined,  535 

interest  given  down  to  certificate,  635 

when  amount  due  made  payable,  635,  536 

judgment  carries  interest  at  four  per  cent.,  536 

what  costs  made  personally  payable,  536 

payment  not  asked  by  writ,  536 

or  by  statement  of  cliura,  536 

when  writ  specially  endorsed,  536,  537 
time  allowed  for  redemption,  537,  538.    See  Redemption,  Time  allowed 

for 
enlarge  time  for  redemption,  538,  541.    See  Redbjiftion,  Enlarging 

Time  for 
accounts  and  inquiries  in,  641-545.    See  Aocouiirrs  and  Inquiries 
order  far  foredaeure  ahaoiute^  546 

affidavit  in  support  of  order,  546 

imperfect  attendance  by  mortgagee,  646 
order  for  delivery  <f  poeseeeion,  547 

Order  XVIU.,  sect.  2... 547 

action  commenced  by  writ,  647 
by  originating  summons,  547 

when  order  may  m  made,  548 

writ  of  possession,  548 

order  for  delivery  of  title-deeds,  548 
day  to  show  oauae  given  to  if^ant  d^endantf  548,  549 

in  action  to  foreclose  legal,  548 

or  equitable  mortgsge,  549 

but  not  where  judgment  for  sale,  549 
recovery  of  arrears  of  interest  in,  495 
limitations  on,  499-502.    See  Luhtation,  Statutes  of 

FOREIGN  PROPERTY, 

priority  of  charges  on,  886 
jurisdiction  over,  619,  520 

FRAUD, 

by  person  procuring  execution  of  deed,  effect  of,  7 
whether  necessary  to  })ostpone  legal  mortgagee,  428-430 
effect  of  concealed^  on  Statutes  of  Limitation,  518 

FRAUDULENT  CONVEYANCES, 

I.  Under  the  Bankruptcy  Law,  402-405 
-  Bankruptcy  Act,  1883,  sect.  4  (1)  (6),  402 
asrignment  of  whole  property  to  secure  past  debt  fraudulent^  402 
substantial  exception,  402 
exception  of  book-debts^  402 
assignment  by  trader  preventing  him  from  carrying  on  business, 

403 
equivalent  |i(iven  to  debtor,  403 
payment  off  of  pressing  creditors,  403 
withdrawal  of  execution,  403 

assignment  to  secure  past  debt  and  present  advance,  404 
immaterial  that  borrower  intends  fraud,  404 
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FRAUDULENT  CONVEYANCES-«m<mii«l. 
L  Under  the  Bankruptcy  Law — oontinued. 

aooGimt  of  fresh  adranoe  not  cooduBiyey  4(H 

contract  for  further  adyanoes  need  not  be  enforceaUe,  4(H 

advance  on  £uth  of  hill  of  sale  to  be  giyen,  405 

fraudulent  postponement  of  IhUs  of  sde,  405 
n.  Under  the  8tahae$  if  ElimbM,  40&-AOS 

13  Eliz.  c.  5,  sect.  1...406 
•ect.  5...406 

Act  protects  oonveyanoe  fox  value,  406 

and  hondfide^  407 

express  intention  to  defeat  creditors  must  be  shown,  407 

fraudulent  preference  not  necessarily  within  Act,  407 

malajidee  must  be  common  to  both  parties,  407 

27  Eliz.  c.  4...408 

FRAUDULENT  PREFERENCE, 

Bankruptcy  Act,  1883,  sect.  48...396 
Bankruptcy  Act,  1890,  sect  20...396 
Bankruptcy  Act,  1883,  sect.  4  (1)  (e)...396 
mortgagee  cannot  take  advantage  of  doctrine,  897 
payment  must  be  made  to  creditor,  397 
payment  before  debt  due,  397 
testa  of,  before  Act  of  1869...397 

under  Act  of  1869... 397 
there  must  be  intention  to  prefer,  398 
but  preference  need  not  be  sole  motive,  398 
effect  of  mixture  of  motives,  398 
payment  under  pressure,  398-400 

what  amount  of  pressure  required,  399 

pressure  not  operating  on  bankrupt,  399 

debtor  known  to  be  insolvent,  399 

director  cannot  ptesa  company,  400 
payment  in  course  of  business,  400 
conscience  money,  400 
payment  to  revive  debt,  400 
security  given  in  fulfilment  of  promise,  400 
in  winding-up,  400 

FREIGHT, 

common  law  lien  of  shipowner  for,  67 

contractual  lien  of  shipowner  for,  68 

when  maritime  lien  extends  to,  122 

lien  for  wages  extends  to,  124 

lien  of  master  for,  bow  determined,  508,  509 

when  bottomry  bond  can  be  gi^en  on,  130 

mortgagor  in  possessioo  entitled  to,  188 

mort^igee  in  possession  entitled  to,  246 

not  apportionable,  247 

cannot  be  assigned  as  against  prior  mortgagee,  247 

mortgagee  receiving,  must  pay  master's  expenses  of  earning,  248 

mortgagee  of  ship  may  tack  as  against  assignee  of,  290 

FRIENDLY  SOCIETIES, 

power  of,  to  mortgage  land,  160 
discharge  of  mortgages  o^  560 

FUND  IN  COURT, 

priority  of  assignments    of,  445-451,      See   Notice    as    perfecting 
securities 

FURTHER  ADVANCES, 
security  for,  297-298 
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FUTURE  CALLS, 
mortgage  of,  166 

GARNISHEE  ORDER,  110 
when  made,  110 

"  debts  owintc  or  accming,"  what,  110 
order  ftin,  when  served  on  garnishee,  creates  lien,  LLO 
subject  to  equities,  110 

not  within  sect  49  of  Bankruptcy  Act,  1883.. .111  ^ 
priority  over  floating  charge,  420 

GENERAL  AVERAGE  LIEN,  72,  73 
of  shipowner,  72 
of  owner  of  goods,  72 
enforceable  uirough  master,  72 
when  consignee  lUible  to  pay,  78 
not  enforceable  in  Admiralty,  625 

GENERAL  LIEN,  76-83 
what,  76 

baaed  on  implied  contract,  76 
not  available  against  true  owner,  76 
ofbanker,  76,  76 
of  broker,  76 
of  insurance  broker,  76 
of  consignee  of  West  Indian  estate,  76 
of  factor,  76 
of  packer,  76 

of  solicitor,  76-83.    See  SoLicrroB,  lien  on  documeotH 
of  town  agent,  83 
of  parliamentary  agent,  83 
of  wharfinger,  83 

GOODWILL, 

passes  under  mortgage  of  business  premiseB,  176 
publican's  licence,  176 
personal  goodwill  does  not  pass,  175 
mortgage  of  hotel,  176 
of  colliery,  176 

GRANTEE, 

whether  requiring  to  be  named  in  deed,  6 

GROWING  CROPS, 

mortgage  of  land  carries,  176 

mortgagee  taking  possession  is  entitled  to,  244 

HEIR, 

right  of  specialty  creditor  against,  223 
alienation  of  legal  estate  by,  224 
effect  of  equitable  mortgage  by,  224 
liability  of,  to  simple  contract  creditors,  225 
effect  of  alienation  by,  226 
cannot  redeem  personalty,  280 

HIRE-PURCHASE  AGREEMENT, 
whether  within  Bills  of  Sale  Acts,  36 
pledge  by  hirer  under,  147 

IMMOVABLES, 

jurisdiction  over  foreign,  620 

IMPROVEMENTS.    See  Lastinq  Imfbovementb 

IMPUTED  NOTICE,  461-463.    See  Notice  as  affecting  the  conscience 
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IHDEMNITT, 

HflDf  aring  from  riA%  ol^  9^-89 

n^  of  leoeiTcr  and  mantigfr  to,  oai  of  a«el%  S61 

ndeoiptkai  of  moitgife  I17  v^r  0^  2^ 

DTDUSTRIAL  AKD  PBOVIDKNT  SOCIETIES, 
povw  o4  to  mortgigB  Imd,  160 
diachaiige  of  mortgigei  ol^  660 

DCFANT 

mottg^^  on  land  oC  pnd  off  oai  of  penonalt  J,  376 
tenant  in  tail  mnat  knp  down  incombomoei^  381 
when  giran  day  to  ahow  canae,  540,  549 

INHERITAyCE, 

rig^ta  of  mortg^^or  in  poaMawn  orer,  186 

how  repnianted  in  fimdoaoia  or  radamption  action,  530 

IKJUBT, 

to  chattels  mortgaged  or  pledged,  action  €or,  215 

INNKEEPER'S  LIEN,  64,  65 
inDkeeper,  what,  64 
what  chaigea  it  coren,  64 
orer  what  goods  it  extends,  65 
dutf  to  talu  care  of  goods  detained,  65 
power  of  sale,  65 
sTsilable  against  troe  owner,  74 
whether  lost  by  taking  security,  510 

IN  BEM, 

meaning  of  proceedings,  122 

INSOLVENCY, 

lien  of  bill-Holder  tmder  double,  103, 104.    See  Bill-holdbb,  linn  of 

INSPECTION, 

of  title-deeds,  right  of  mortgagor  to,  180.    See  TrrLE-DCiDe 
right  of,  inclndes  right  to  ti^e  copies,  80, 151 

INSURANCE, 

brokei's  lien,  what,  76 
<igain$tftre 

by  mortgagor,  176 

by  mortgagee,  177 

by  both  mortgagor  and  mortgagee,  177 

by  suooeBsive  incumbraDcers,  177 

effect  of  14  Geo.  III.  c.  78,  sect.  83...177 

of  the  ConreyaDciog  Act,  1881,  sect.  23.. .178 
when  premiums  for,  may  be  added  to  security,  305, 306 
whether  mortgagee  insuring  can  charge  full  premiums  agunat 
mortgagor,  320 
on  life.    See  Policy  of  Life  Iksubakob 

INTEREST, 

provisioDS  as  to  rate  of,  in  Bill  of  Sale,  53,  54 

given  on  bottomry  bond  from  time  when  payable,  132 

covenant  to  pay,  when  merged  la  jadgment  for  principal,  489,  490 

reaoverahle  in  action  of  debt,  170-172 

where  no  provision  for,  after  default,  170 

under  Lord  Tenterden's  Act,  170 

rate  of,  under  Act,  171 

no  implied  contract  for,  in  mortgage,  171 

on  deposit  of  title-deeds,  171 
on  judgments,  536 
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INTEREST— conhntitti. " 
in  hankruphy^  232-234 

where  debt  includes  interest,  232 

where  no  provision  for  interest,  232 

interest  accruing  after  recdving  order,  232 

proceeds  of  realization  cannot  be  allocated  to,  233 
accruing  income  may  be  allocated  to,  234 
in  lieu  of  notice,  285,  286.    See  Notice 
in  redemjption  orforedosure  acHonSf  300-303 

proviso  reducing,  on  punctufll  payment,  300 

proviso  raising,  on  default,  300 

proviso  for  fines  or  commission,  300 

no  provision  for,  after  first  year,  300 

given,  although  not  provided  for,  300 

where  sale  is  set  aside,  301 
,       rate  o^  where  none  specified,  301 

contract  for  compound,  formerly  invalid,  302 

except  in  mercantile  transactions,  302 

compound,  may  now  be  stipulated  for,  302 

but  is  not  implied,  302 

except  in  mortgages  to  bankers,  302 

to  secure  floating  balance,  302 

but  not  to  secure  fixed  amount,  303 

tender  stops  running  o^  303 

on  interest  in  arrear  paid  by  transferee,  303 

under  foreclosure  decree,  303 
on  costs  of  redemption  or  foreclosure  action,  311,  312 
mortgagee  charged  with,  on  balance  found  due  from  him,  323 
rate  o(  where  account  directed  with  annual  rests,  330 
when  mortgagee  charged  with,  on  surplus  proceeds  of  sale,  332,  333 
mortgagee  allowed,  on  charges  and  expenses,  in  taking  account,  307 
brouuit  down  to  certificate  in  foreclosure  judgment,  635 
calculated  in  certificate  up  to  day  for  payment,  542 
computation  of,  where  time  enlarged  in  foreclosure  action,  541 
does  not  run  on  mortgage  debt  where  mortgagee  cannot  restore  title  - 

deeds,  562 
in  arrear  paid  by  transferee  of  mortgage  may  be  charged  against  inherit- 
ance, 296 
in  arrear  cannot  be  made  principal  on  transfer  of  mortgage,  358 
in   arrear,    limitations   on   recovery  of,  494-497.     See  Livitation, 
Statutes  of 

mVENTORY, 

what  is,  within  Bills  of  Sale  Act,  37 

JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870 
compromise  between  company  and  creditors  under,  481 
secured  creditors  are  within  Act,  481 
what  compromises  sanctioned,  481 
majority  must  act  hondfide^  482 

JOINT  TENANTS, 

execution  of  deed  by  one  of  several,  8 

grantees  under  mortgage  as,  are  tenants  in  common  in  equity,  168 

JUDGMENT, 

lien  created  hy,  105, 106 

Judgments  Act,  1838,  sects.  13, 18... 105 
what  orders  are  within,  sect.  18...  105 
judgment  creditor  takes  subject  to  equities,  106 
;    land  must  be  actually  delivered  in  execution,  106 
delivery  by  writ  of  elegit,  106 

by  appointment  of  receiver,  106 
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JUDGMENT--con<tfitce(2. 

does  not  merge  ooUateral  remedy,  489 

does  Dot  merge  debt  for  bankruptcy  purposes,  489 

for  principal,  when  it  merges  ooTooant  to  pay  interest,  489,  490 

avoidance  of  unregistered,  as  to  land,  409,  410 

need  not  be  registered  in  Middlesex,  414 

in  foreclosure  and  redemption  actions,  533-537 

where  personal  remedy  combined  with  foreclosure  action,  535-537 

interest  on,  536 

in  action  to  enforce  equitable  lien,  550 

against  tenant  in  tail,  550 
in  deMDtnre-holder^s  action,  550 
action  to  eitfcrce 

under  Judgments  Acts,  551 

under  Partnership  Act,  1890... 551 

where  creditor  has  charging  order,  551 

limitation  of,  490 

JUDGMENT  CBEDITOR 

whether  he  can  redeem,  278,  279 

in  possession  under  elegit  accountable  as  mortgagee  in  possession,  325 

whether  he  can  foreclose,  337 

entitled  to  sale  under  Judgments  Act,  1864... 344,  345 

priority  of,  inUr  se,  410 

LAND, 

le^  mortgages  of,  1-10 

right  of  action  in  respect  of  mortgaged,  211,  212 

mortgagor  in  possession  of,  182-187.    /SSm  Possksbion,  Mortgagor  in 

mortgagee  in  possession  of,  238-245.    iSSse  Possbssion,  Mortgagee  in 

LAND  CHARGES, 

avoidance  of  unregistered,  411 

LAND  REGISTRY  ACT,  1862, 

purchase  from  mortgagee  under,  204 

LAND  TRANSFER  ACT, 
mortgage  under,  2 
holder  of  charge  under,  can  foreclose  or  sell,  336 

LANDS  CLAUSES  ACT, 

mortgagee's  costs  of  proceedings  under,  310 

LASTING   IMPROVEMENTS, 

when  mortgagee  may  add,  to  security,  307 

when  mortgagee  credited  with,  as  against  proceeds  of  sale,  331 

account  of,  when  given,  543 

LEASE, 

power  to,  may  authorize  mortgage,  137 

A.  Before  the  mortgagey 

mortgagor  in  possession  may  distrain  for  rent,  184 

but  cannot  determine  tenancies,  184 

can  sue  for  rent  due  or  breach  of  oovenant,  184 

mortgagee  assignee  of  reversion,  240 

mortgagee  not  bound  by  collateral  agreement  between  mortgagor 

and  tenant,  240 
tenant  may  pay  rent  to  mortgsgor  until  notice,  240 
mortgagee  entitled  to  rents  accrued  due,  241 
payment  of  rent  in  advance,  241 

B.  By  mortgagor  after  tJie  mortgage^ 

under  the  Conveyancing  Act,  184 

mortgagee  can  enforce  provisions  of,  185 
cannot  derogate  from  rights  granted  by,  185 
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hEABE—continued. 

B.  By  mcrtgagor  ofUr  the  mor/jjfo^e^ continued, 
apart  from  the  Act, 

binding  between  mortgagor  and  tenant,  185 

but  not  on  mortgagee,  185 

effect  of  notice  by  mortgagee  to  pay  rent,  185 

mortgagee  may  bring  ejectment,  241    . 

but  cannot  distrain  or  bring  action  for  tent,  241 

may  bring  action  for  mesne  profits,  242 

Tenant's  Compensation  Act,  1890.. .242 

mortgagee  purchasing  equity  of  redemption  bound  by,  242 

adoption  of  lease  by  mortgagee,  242 

creation  of  tenancy  aa  agamat  mortgagee,  242 

by  mortgagor  to  mortgagee,  when  set  aside,  274 

C.  By  mortgagee  a^fter  the  mor^age^ 

mortgagee  may  grant  under  Conveyancing  Act,  244 

by  mortgagee  apart  from  Act  not  viedid  against  mortgagor,  244 

LEASEHOLDS, 

legal  mortgages  of,  9 
liability  of  mortgagee  of,  to  lessor,  9,  29 
£  when  vendor's  lien  extends  to,  87 

mortgage  of,  by  executor  more  than  twenty  years  after  death,  134 
mortgage  of,  carries  fixtures,  172 
foreclosure  of  term  of  one  day  in,  534 

LEGACY, 

charge  of,  on  real  estate,  when  it  authorizes  mortgage,  137, 140, 141 

right  of  creditor  to  follow,  222 
jr  when  creditor  estopped  as  against  legatee,  223 

^.  creditor  cannot  follow  assets  aliened  for  value,  223 

right  of  set  off,  as  against  mortgagee  of^  364 

charged  on  land,  limitation  of  action  to  recover,  490 

LEGAL  ESTATE, 

must  be  transferred  by  deed,  3 

when  it  passes  by  estoppel,  8,  9 

^priority  as  affected  by  paeeeseion  of,  435,  436 

mortgagee  with,  can  recover  in  ejectment,  435 
when  restrained  in  equity,  435 

acquired  at  time  of  loan,  436 

foreclosure  by  mortgagee  with,  436 

in  reversion  of  term,  4i36 

i800  Tabula  in  Naufraqio 
when  Court  restrains  mortgagee  from  transferring,  352 
restraining  transfer  of,  by  mortgagor  pendente  lite^  535 
satisfied  mortgagee  trustee  of,  for  mortgagor,  562 

LEGAL  MORTGAGE, 
A.  Qfland,U10 
mortgage  in  fee,  1 

by  creation  of  long  term,  2 
by  way  of  trust  for  sale,  2 
Welsh  mortgage,  2 
statutory  mortgages,  2 
I  what  property  cannot  be  mortgaged  at  law,  2 

must  be  by  deed,  3-8.    See  Deed 
what  estate  passes  by  conveyance,  8 
execution  of,  by  one  of  three  joint  tenants,  8 
l^al  estate  passing  by  estoppel,  8 
otcopy holds,  9 
of  terms  of  years,  9 
as  affected  by  notice,  452 

2q 
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LEGAL   MORTGAGE— «on<»ntie(i. 
B.  Of  penonalchattOs,  10-12 
do  not  require  deed,  10 
after-aoqmred  chattels,  10 
navfu  (ictus  interveniensj  10 
ship,  11 

0.  0/eho8e$  in  acHon,  12-15 

Judicature  Act,  sect.  25  (6).. .12 

what  debts  are  within  Act,  12 

absolute  assignment^  what,  12 

of  policies  of  life  assurance,  13 

of  shares  in  riulwaj  companies,  13 

of  shares  in  trading  companies,  14 

company  when  estopped  from  denying  tranaferee's  title^  15 

of  copyright,  15 

of  patents,  designs,  trade-marks,  15 

LEGATEE, 

mortgage  by  executor  who  is  also,  135, 136 
of  chattel  charged  entitled  to  exoneration,  375 

LESSEE, 

for  years  may  redeem,  279 
has  notice  of  lessor's  title,  455 

LICENSE, 

to  take  possession,  what  is,  within  Bills  of  Sale  Act,  38 
of  public-house,  when  it  passes  under  mortgage,  175 

LIEN.      See   Ck>MM0N   Law  Lisk,  EQurrABLB   Lien,   Gbnerax.    Lien, 
Pabticulab  Lien 

LIFE  INSURANCE.    See  Policy  op  Life  Iksubancb 

LIMITATION,  STATUTES  OP, 

A.  Affecting  recovery  of  secured  deht,  490-494 

Real  Piroperty  Limitation  Act,  1874,  sect.  8... 490 
action  to  recover  legacy  charged  on  land,  490 
judgments  are  within  section,  490 
actions  on  covenant  or  bond  are  within  section,  491 
whether  action  against  surety  is  within  section,  491 
**  present  right  to  receive,"  491 
'*  capable  of  giving  a  discharge,"  491 
effect  of  part-payment,  491 

of  acknowledgment,  492 
time  does  not  run  where  same  hand  pays  and  receives,  492 

3  &  4  Wm.  IV.  c.  42,  sect  3... 493 
effect  of  acknowledgment,  493 
of  part-payment,  494 

B.  Affecting  recovery  of  interest  in  arrear,  494-497. 

Real  Property  Limitation  Act,  1833,  sect.  42..'.494 
arrears  in  foreclosure  action,  495 

in  action  on  covenant,  495 

in  redemption  action,  496 

in  action  to  recover  proceeds  of  sale,  496 

in  petition  for  payment  out  of  Court,  496 
**  money  charged  upon  land,"  496 
mortgages  of  personal  estate,  496 

of  reversionary  interest  in  land,  497 
acknowledgment,  497 

C.  Affecting  foreclosure  actions,  499-502 

Real  Property  Limitation  Act,  1874,  sect  1...499 
what  is  rent  within  section,  500 
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LIMITATION,  STATUTES  0¥^-wni%nued. 
€•  Ajfwting  fcreclo8ure  oc^ion^— continued. 

section  does  not  include  actions  for  raising  charge  by  mortgage 

or  sale,  500 
when  right  accmes  in  case  of  future  estate,  600 
disabilities,  500 

when  right  accrues  to  bring  foreclosure  action,  500 
acknowledgment,  501 
payment,  501 

by  any  person  liable,  501 
must  be  to  person  entitled,  502 
extinction  of  mortgagee's  title,  502 
payment  after  extinction  has  no  effect,  502 

D.  Affecting  right  of  redemption,  blh-^11 

Beal  I^roperty  Limitation  Act,  1874,  sect.  7...515 

time  for  which  statute  runs,  516 

no  allowance  for  disabilities,  516 

Welsh  mortgage,  516 

acknowledgment  by  one  of  several  mortgagees,  516 
after  right  is  barred  does  not  revive  it,  516 
to  banbrupt  mortgagor  has  no  effect,  517 

E.  Affecting  right  to  recover  proceeds  qf  9aU,  517, 518 

where  mortgagee  is  oonstructire  trustee,  517 
receipt  by  solicitor  employed  in  sale,  517 
where  mortgagee  is  express  trustee,  517 
effect  of  conc^ed  fraud,  518 

LIQUIDATOR, 

expenditure  by,  gives  no  lien  as  against  mortgagee,  101 
when  appointed  receiver,  252,  253 

LIS  PENDENS,  464-466 
doctrine  of,  464 

does  not  apply  to  personalty,  464 
registration  of,  464 
Court  may  vacate  registration,  464 
alienation  pendente  lite  by  defendant,  465 

by  plaintiff,  465 

by  one  defendant  as  against  another,  465 
what  litee  bind  land,  465 
administration  suit  by  creditor  may  be,  466 
determination  of,  466 

LIVERY-STABLE  KEEPER 
has  no  lien,  71 

LUNATIC, 

execution  of  deed  by  committee,  6 

charging  order  may  be  made  on  property  of,  109 

mortgage  on  land  o(  paid  off  out  of  personalty,  376,  377 

stop  order  not  made  on  fund  in  Court  of,  445 

form  of  reconveyance  to  mortgagor  who  is,  557 

MAINTENANCE  OF  SECURITY, 

what  are  terms  for,  within  Bills  of  Sale  Act,  55,  56 

MAINTAINING  SECURITY, 

covenant  necessary  for,  within  Bills  of  Sale  Act,  1882,  sect.  7... 58 

MANAGEMENT, 

expenses  of,  by  mortgagee,  can  only  be  charged  against  profits,  306 

MANAGER,  259-264.    /See  Rsosivbb  and  MAKAasB 
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MANOR, 

accretioiis  to,  pass  under  mortgage  of^  178 
redempUon  by  lord  of,  279 

HABITIMB  LIENS,  121-126 

definition  of,  121 

adhere  to  ship  from  its  creation,  121 

may  be  lost  by  laches,  121 

based  on  owner's  liability,  122 

eoforceable  by  proceedings  in  rtm^  122 

right  of  creditors  in  unsecured  claim,  122 

for  salvage,  123 

none  for  towage,  123 

for  damage  by  collision,  123 

of  seaman  for  wages,  124 

of  master  for  wages,  125 

of  master  for  disbursements,  125 

none  for  repairs  or  necessaries,  126 

priority  of,  467-468 

rank  inversely  to  d&te  of  attachment,  467 
salvage  lien  prior  to  lien  for  wages,  467 
seaman's  lien  prior  to  master's  lien,  467 
lien  for  collision  prior  to  lien  for  wages,  467 
transferees  of  benefit  of  lien,  467 
claims  arising  on  institution  of  suit,  468 
prior  to  mortgage  of  ship,  468 
to  common  law  liens,  469 
to  solicitor's  lien  for  costs,  469 

jurisdiction  in  cases  of,  524,  525 

MABITIME  SECURITIES, 

'  priority  of  maritime  liens  inter  se,  467 
of  bottomry  bonds  inter  se,  468 
of  maritime  and  other  claims,  468 

MARRIAGE  SETTLEMENT 
not  within  Bills  of  Sale  Act,  39 
when  voidable  under  13  Elis  c.  5... 407 

MARRIED  WOMAN, 

impounding  interest  of,  under  trusty  95,  96 
i8^  Wife 

MARSHALLING, 
defined,  381 

does  not  affect  rights  of  creditor,  381 
prior  creditor  miust  have  equal  rights  over  both  funds,  381 
rule  only  applies  as  against  volunteers,  381 
applied  in  favour  of  puisne  mortgagee  of  one  estate,  382 
apportionment  as  between  two  puisne  mortgagees,  382 
effect  of  covenant  against  incumbrances  on  sale,  382 

on  voluntary  settlement,  382 
apportionment  as  between  two  purchasers,  383 

MASTER, 
lien  off 

for  wages,  125 

independent  of  owner's  personal  liability,  125 

for  disbursements,  125 

disbursements  defined,  125 

postponed  to  seaman's  lien,  467 

to  mortgage  debt  guaranteed  by  him,  468 
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MASTEB— ca»<mti€d. 
lien  (/— continued. 

when  postponed  to  bottomry  bond,  469 
to  solicitor's  lien  for  costs,  469 
authority  o^  to  give  bottomry  bond,  127 

MATERIAL  MAN 

has  no  lien  on  ship,  126 

MEMORANDUM  OF  ASSOCUTION, 

is  constitution  of  company  under  Companies  Acts,  164 
how  fiir  it  may  be  construed  with  articles,  154 
what  terms  of,  may  be  altered,  165 

MERGER, 

deUrmination  of  security  by,  475-481 

payment  of  mortgage  aebt  by  mortgagor,  475 
by  person  not  personally  liable,  476 
by  trustee  in  bankruptcy,  476 
by  purchaser  of  equity  of  redemption,  476 
purchaser  entitled  to  have  incumbrances  kept  on  foot,  477 
evidence  of  intention  to  keep  charge  alive,  477 
weight  to  be  given  to  language  of  deed,  477 
presumption  of  intention  from  interest  of  party,  477 
acquisition  of  charge  by  tenant  for  life,  477 
tenant  for  life  paying  interest  in  excess  of  rents,  477 
omission  to  take  assignment  to  trustee,  478 
acquisition  of  charge  by  tenant  in  tail,  478 

by  tenant  in  fee,  478 
not  presumed  contrary  to  interest  of  party,  479 
intention  when  ascertained,  479 
assisnment  of  charge  to  trustee,  480 

absolute  interest  in  charge  and  estate  must  unite  during  life,  480 
by  operation  of  law,  480 

payment  by  tenant  in  tail  believing  himself  tenant  in  fee,  480,  481 
of  secured  debt,  488-490 

none,  unless  remedies  are  co-extensive,  488 
none,  where  express  contract  to  contrary,  488 
effect  of  judgment,  489 

judgment  for  principal,  when  it  merges  covenant  to  pay  interest, 
489,  490 
of  equitable  charge  in  mortgage,  502 
whether  purchase  by  mortgagee  of  equity  of  redemption  effects,  512 

MESNE  PROFITS, 

mortgagee  not  entitled  to,  183 

MIDDLBSBX  REGISTRY  ACT, 

avoids  unregistered  deeds,  conveyances,  and  wills,  413 

effect  of  notice,  413 

confined  to  dealings  with  land,  413 

includes  instruments  not  under  seal,  413 

does  not  touch  interests  not  created  by  writing,  413 

registration  of  wills,  413 

discharge  of  mortgages,  413 

exceptions  from,  414 

judgments  do  not  require  registration,  414 

Local  Gh>vemroent  Act,  1888,  sect.  96... 414 

MINERALS, 

sale  of,  apart  from  land,  by  mortgagee,  194 

MINES, 

rights  of  mortgagee  in  possession  over,  245 
account  against  mortgagee  working,  328 
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MORTGAGE, 

disthigiUBbed  fiom  charge,  16 

See  Equitable  Mobtgageb  Aim  CuARaiBt,  Lboal  Mobtqaoe 

MORTGAGEE, 

when  he  can  sue  for  oonyeraion,  213,  214 

when  he  can  sue  for  injury  to  chattel  mortgaged,  215 

in  poaaeasion.    See  PoasnsioN,  Mortgagee  in 

MORTGAGOR, 

expenditure  by,  gives  no  lien  as  against  mortgagee,  100 
sale  by,  with  ooncarrence  of  mortgagee,  202,  2C3 
when  he  can  sue  in  equity  without  mortgagee,  211 
when  he  can  sue  at  law  without  mortgagee,  212 
when  he  can  sue  for  converrion,  213 
when  he  can  sue  for  injury  to  chattel  mortgaged,  215 
in  posaesffion.    See  Possbbbiok,  Mortgagor  in 

MOVABLES, 

jurisdiction  over  forngn,  519 

NEGOTIABLE  INSTRUMENTS,' 
pledge  of,  63 

power  of  trading  company  to  issue,  155,  365,  366 
pledgee  of,  not  affected  by  constructive  notice,  456 

NECESSARIES, 

supply  of,  to  ship,  gives  no  lien,  126 

NECESSARY  REPAIRS, 

mortgagee  may  add  to  security,  307 
account  of,  when  given,  542 

NOTICE, 

equitable  assignment  of  debt  where  none  given  to  debtor,  2d,  32 
provisions  requiring,  before  exercise  of  power  of  sale^  197, 198 
mortgagee  entitled  to  six  mofUhs\  or  interest^  285 

but  not  equitable  mortgagee  by  deposit,  285 

rule  applies  to  mortgages  of  personalty,  285 

none  required  if  mortgagee  luts  demanded  payment,  286 

mortgagor  failing  to  pay  after  notice,  286 

mortgagee  party  to  order  for  payment,  286 
of  assignment  of  debts,  what  takes  them  out  of  reputed  ownership 
clause,  390,  391 

NOTICE  AS  AFFECTING  THE  CONSCIENCE, 

unregistered  annuity  valid  as  against  purchaser  with,  412 

unregistered  Crown  debt  avoided  though  purchaser  has,  412 

unregistered  deed  in  Middlesex  valid  as  against  purchaser  with,  413 

priorities  given  by  Yorkshire  Registry  Act  not  affected  by,  415 

priorities  of  mortgages  of  ships  not  affected  by,  417 

material  time  is  time  of  loan,  452 

as  affecting  1^1  mortgagee  of  land,  452 

registered  mortgagee,  452 

mortgagee  of  debt  or  trust  fund,  453 

mortgagee  of  shares  transferable  at  law,  453 
after  loan  is  immaterial,  453 
purchaser  with,  from  purchaser  without,  453 
affecting  trustee  binds  cestui  qui  trusty  453 

tenant  for  life  does  not  bind  remainderman,  453 
Conveyancing  Act,  1882,  sect.  3... 453,  454 
constructive  notice,  454-461 

purchaser  not  bound  to  go  behind  documents,  455 

agreement  to  accept  short  title,  455 

lessee  has,  of  lessor's  title,  455 
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NOTICE  AS  AFFECTING  THE  CONSCIENCE— co»«n«af. 
oonsfrticftvtf  no<»b&— oontinnecL 

of  ooTenants  in  lease,  455 

in  case  of  land  in  register  county,  456 

Yorkshire  Be^tries  Act,  1884,  s.  14... 456 

in  case  of  foreign  ship,  456 

of  commercial  tnmsactions,  466 
of  negotiable  instruments,  456, 457 

intentional  abstention  from  inquiry,  467 

external  form  of  deed  suspicious,  457 

non-inquiry  for  title-deeds,  458 

receipt  of  part  of  deeds,  458 

reasonable  excuse  for  non-delivery,  458 

that  property  is  charged,  458 

of  deed  which  necessarily  affects  property,  459 

of  instrument  which  may  or  may  not  affect  property,  459 

that  person  has  or  claims  interest,  460 

that  stranger  is  in  possession  of  property,  460 

that  stranger  has  been  in  possession,  461 

of  possible  easement,  461 

Registry  Acts  do  not  create  coDstructive,  461 
imptUed  noHoe^  461-463 

to  agent  affects  client,  461 

of  immaterial  matter,  462 

solicitor  employed  in  part  of  transaction,  462 

mortgagor  preparing  mortgage-deed,  462 

both  parties  employing  same  solicitor,  462 

two  companies  with  common  officer,  462 

knowledge  acquired  in  past  transaction,  462 

agent  party  to  fraud  on  principal,  462,  463 

NOTICE  AS  PERFECTING  SECURITIES, 

A.  Debts^ 

priority  of  equitable  assignments  depends  on,  443 

of  assignments  of  life  policies,  443 
to  whom  it  should  be  given,  443 
to  agent,  443 

contemporaneous  notices,  444 
when  deemed  to  be  given,  444 
payment  by  debtor  without,  444 
duties  of  debtor,  444 

B.  Tru9tfund9 ;  funds  in  Courts 

must  be  given  to  trustees  of  fund,  444 

where  fund  in  Court,  stop-order  equivalent  to,  445 

fund  in  Court  belonging  to  lunatic,  445 

fund  partly  in  Court,  partly  in  hands  of  trustees,  445 

fund  of  which  no  trustee,  445 

to  what  trustees  should  notice  be  given,  445 

effect  of  sub-settlement,  445 

to  what  property  rule  applies,  446 

whether  it  applies  to  shares  in  companies,  446 

what  amounts  to,  447 

to  solicitor  of  trustees,  448 

to  one  of  several  trustees,  448 

duration  of  effect  o^  448,  449 

fund  paid  into  Court  after,  449 

by  execution  creditor,  449 

by  trustee  in  bankruptcy,  450 

duties  of  trustees  witn  respect  to  notices,  450 

trustees  should  distribute  mortgaged  trust  fund,  451 
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N0VU8  ACTUS  JNTERVENIEN8, 
effect  of,  10 

OCCUPATION 

of  grantor  of  bill  of  sale,  what  sufficient  deecription  of,  46|  47 

OCCUPATION  BENT, 

when  mortgagor  liable  to  pay,  to  receiver,  254 
account  of,  against  mortgagee  in  poeaeasion,  326 

against  impaid  vendor  of  land,  333, 334 
annual  rests  directed  in  account  of,  330 

OMISSIONS 

in  deed,  effect  of,  6  ' 

OPENING   FORECLOSURE,  513,  514 

PACKER'S  LIEN,  76 

PARLIAMENTARY 
agent,  lien  of,  83 
firanchlBe,  rights  of  mortgagor  in  possession  to,  187 

PARTICULAR  AVERAGE  LIEN,  73 

PARTICULAR  LIEN,  64-74 
definition  of,  64 
does  not  give  right  of  sale,  64 
of  innkeeper,  6^  65.    See  Innksepbb's  Lien 
of  carrier,  65 

of  railway  company  for  cloak-room  charges,  66 
of  railway  com|)any  under  statute,  66 

by  contract,  67 
of  shipowner,  67,  70.    Bee  Shipowmeb's  Libn 
for  laboiur  and  skill,  71 
condition  of  chattel  must  be  altered,  71 
labour  on  ship  gives  lien,  71 
of  auctioneer,  71 
livery-stable  keeper  has  none,  71 
nor  agister,  72 

none  for  expenses  of  detention,  72 
general  average  lien,  72 
particular  average  lien,  73 
of  unpaid  vendor  of  goods,  73 
when  available  against  true  owner,  74 

PARTIES  TO  FORECLOSURE  OR  REDEMPTION  ACTION,  527-532 

in  foreclosure  action,  where  successive  incumbrancers,  528 

where  joiot  mortgagees,  528 
in  redemption  action,  where  successive  incumbrancers,  528 

where  two  estates  subject  to  mortgage,  529 

where  mortgage  by  tenants  in  common,  529 
surety,  529 
heir,  executor,  529 
tenant  for  life,  529 
patron  of  living,  530 
trust  estate  represented  by  trustees,  530 
inheritance,  how  represented,  530 
numerous  persons  with  same  interest,  531 
legal  personal  representative,  when  dispensed  with,  531 
effect  of  bankruptcy  pendente  liiey  531 

of  voluntary  assignment  pendente  lUe^  531 
stranger  to  mortgage,  562 
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PARTITION  ACTION, 
mortgagee's  costs  in,  810 

mortgagee  camiot  be  made  party  to,  of  equity  of  redemption,  527 
cannot  oe  combined  with  action  for  redemption  of  mortgage  of  undivided 
share,  527 

PARTNER, 

lien  of,  when  ei[ktitled  to  rescind,  91 

lien  on  surplus  assets  for  debt  from  co-partner,  91 

power  of,  to  mortgage  partnership  assets,  144 

form  of  account  where  share  o(  is  mortgaged,  542 

SeeYiEM 

PART  OWNER, 

expenditure  by,  gives  no  lien,  100 

PASSAGE-MONEY, 

lien  of  shipowner  for,  68 

PATENT, 

assignment  of,  15,  33 

PAWN,  60-63.    See  Pledge 

PAYMENT, 
tdagenit, 

production  of  receipted  deed  by  solicitor,  162 

trustee  may  appoint  solicitor  his  agent,  163 

must  be  in  cash,  163 

by  cheque,  164 

principal  indebted  to  agent,  164 

under  special  custom,  164 

agent  of  borrower  holding  money  of  lender,  164 

nriocipal  may  be  bound  by  estoppel,  165 

delivery  of  receipted  deed  before  payment,  165 
provisoes  accelerating  on  default,  218 
effect  of,  by  stranger,  356,  367 

by  debtor  without  notice  of  assignment  to  original  creditor,  362,  444 
mortgi^ree  of  trust  fund  not  entitled  to,  of  whole  fund,  451 
effect  of,  under  Real  Property  Limitation  Act,  1874,  sect.  8... 491,  492 

under  3  and  4  Wm.  lY.  c  42,  sect.  3... 494 

under  Real  Property  Limitation  Act,  1837,  sect.  1...501,  502 
determination  of  security  by,  470^72 

effect  of  part,  470 

authority  to  receive,  470 

Conveyancing  Act,  sect.  61. ..470 

into  Court  under  7  Geo.  n.  c  20... 471 

by  promoters  of  statutory  undertaking,  472 

under  Conveyancing  Act,  sect.  5... 472 
mortfflkgee  of  land  must  reconvey  on,  556 
into  Court,  556 

by  whom  it  must  be  made,  657 
mortgagee  of  stock  most  re-transfer  on,  562 

PERSONALTY, 

power  of  sale  by  mortgagee  of,  193 
redemption  of  mortgages  of,  272 
mortgagee  of,  entitled  to  notice  or  interest,  285 
mortgagee  of,  can  foreclose,  337 

what  arrears  of  interest  recoverable  in  action  to  foreclose  mortgage 
of,  496 

PLACE, 

where  named  for  payment,  creditor  must  demand  at  place,  217 
where  none  named,  debtor  must  seek  out  creditor,  217 
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PLEDGE, 

not  within  Bills  of  Sale  Acts,  34 

creation  and  inctdents  of^  60-63 
definition  of,  60 

pledgee  has  special  property,  60 
contract  to  pledge,  60 
change  of  possession,  60 

by  attornment  to  pledgee,  60 
by  delivery  of  symbol,  61 
by  deposit  of  bill  of  lading,  61 
possession  when  attached  to  title,  61 
deposit  of  title-deeds  not  pledse  of  deeds,  61 
deposit  of  share  certificates,  when  pledse,  61 
what  pledges  are  within  Pawnbrokers  Act,  61 
pledgee  must  take  reasonable  care,  62 
rights  of  pledgee  against  true  owner,  62 
where  pledgee  misled  by  true  owner,  62 
where  property  passed  to  pledgor  by  fraud,  62 
in  case  of  n^otiable  instruments,  63 
when  right  of  action  accrues  to  true  owner,  63 

right  of  action  in  respect  of,  214,  215 

redemption  of^ 

right  of  pledgor  to  redeem  is  legal  right,  270 

pledgee  must  restore  pledge  to  pledgpmr,  270 

except  where  pledgee  evicted  by  paramount  title,  270 

or  pledgor's  title  luui  expired,  271 

redemption  of,  within  Pawnbrokers  Act,  271 

for  illegal  consideration,  271 

to  secure  stock-exchange  differences,  271 

pledgee  cannot  foreclose,  335 

transfer  of,  354 

determination  of 

not  determined  by  delivery  of  pledge  to  agent,  603 
determined  by  tender,  504-506.    See  Tender 
not  determined  by  sale,  sub-pledge,  etc.,  506 
right  of  pledgor  to  recovery 

pledgor  on  tender  may  bring  trover  or  detinue,  553 
tender  by  one  of  several  pledgors,  553 
no  set-off  by  defendant  in  trover,  558 
whether  pledgor  can  set-off  in  trover,  553,  554 

power  of  sale  in.    See  Sale,  Poweb  of 

POLICY  OF  LIFE  INSURANCE, 
assignment  of,  13 

does  not  charge  capital  of  company,  17 
effect  of  proviso  against  assignment  in,  33 
trustee's  lien  on,  for  premiums  paid  by  him,  96 
effected  by  creditor,  may  be  redeemed,  281 

effect  of  non-payment  of  premiums  by  debtor,  281 
policy  effected  for  creditor's  benefit,  2iBl 
without  debtor's  knowledge,  282 
by  creditor  without  insurable  interest,  282 
by  grantee  of  annuity,  283 
where  grantee  is  also  creditor,  283 
mortgage  of,  where  grantee  commits  suicide,  374 
priority  of  assignments  of,  443,  451 
neglect  to  get  possession  of,  postpones  mortgagee,  458 

POSSESSION, 

what  is  change  of,  in  law,  60,  61 
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POSSESSION--eon<fnu«;. 
mortgagor  in^A^of  land, 

right  of  mortgagor  to  posaessiont  182 

to  custody  of  title-deeds^  182 

to  possession  for  time  certain,  182 
his  possession  wrongful  after  demand,  182 
right  of,  to  rents  and  profits,  183 

to  sever  crops,  183 

to  cut  underwood,  183 
mortgagee  not  entitled  to  mesne  profits,  183 
leases  ^fore  the  mortgage,  183.    See  Lease 
leases  after  the  mortgage,  184.    See  Lease 
right  0^  to  cut  and  sell  timber,  186 

to  unfix  tenant's  fixtures,  186 
liability  to  repair  sea-bank,  187 
trespassing  on  adjoining  property,  187 
right  of,  to  parliamentary  franchise,  187 
mortgagor  »w,  B.  qfshtp, 

remains  owner  of  sliip^  188 
can  make  binding  contracts,  188 
and  is  entitled  to  earnings,  188 
delivery  of,  by  mortgagor  to  receiver,  254 
mortoagee  tn,  A.  of  Umd^ 

legal  mortgagee  may  take,  at  any  time,  238 

unless  he  covenants  not  to  enter  till  default,  238 

Welsh  mortgage,  238 

unpaid  vendor  of  land,  238 

equitable  mortgagee  cannot  take,  239 

except  by  contract,  239 

grantee  of  rent-charge,  239 

receiver  withdrawn  at  instance  of  l^gal  mortgagee,  240 

where  property  devoted  to  particular  purpose,  240 

entitled  to  rents  and  profits,  240 

tenancies  created  by  mortgagor,  240-243.    See  Lease 

entitled  to  back  rents  received  by  sequestrators,  243 

but  not  by  receiver  in  action,  243 

entitled  to  growing  crops,  244 

power  to  lease  under  Conveyancing  Act,  244 

right  to  timber,  244 

to  work  mines  or  quarries,  245 
cannot  present  to  living,  245 
of  business,  245 
may  obtain  receiver,  251,  326 
when  receiver  appointed  as  against,  251 
righte  against  receiver  of  puisne  incumbrancer,  257,  258 
Court  as  a  rule  does  not  interfere  with,  351 
mortgagee  tn,  B.  of  ship, 

when  first  mortgagee  may  take,  245 

puisne  mortgagee  cannot  take,  245 

effect  of  takmg,  on  contracte  by  mortgagor  before  mortgage,  245 

on  contracts  by  mortgagor  after  mortgage,  246 
paymente  by  mortgagee  in  order  to  get,  246 
mortgagee  entitled  to  earnings  after  he  takes,  246 
coDstructive  teking,  247 
mortgagee  io,  entitled  to  whole  freight,  247 
mortgagee  taking,  cannot  claim  on  quantum  meruit,  247 
mortgagee  in,  may  employ  ship  at  mortgagor's  risk,  248 
mortgagee  in,  C.  of  personal  chattde. 
Bills  of  Sale  Act,  1882,  sect.  7... 248 

sect.  13...240 
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(uxounU  agaimt  mortgagee  tn, 

chargeable  on  footing  of  wilful  de&ult,  323 

rule  extends  to  business  or  debts,  324 

rule  only  applies  where  mortgagee  enters  gua  mortgagee,  324 

entry  imder  purchase  afterwards  set  aside,  324 

as  purchaser  of  life  estate,  324 

as  mortgagor's  agent,  324 

under  lease  after  notice  of  puisne  incumbrance,  324 
effect  of  attornment  clause  on  liability,  325 
judgment  creditor  in  possession  under  elegit,  325 
what  amounts  to  takmg  possession,  325 
notice  to  tenants,  325 
intercepting  rents,  325 
mortgagee  can  take  possession  of  part,  326 
cannot  give  up  possession  at  pleasure,  326 
may  be  relieved  by  appointment  of  receiver,  326 
transferring  security,  326 
charged  with  occupation  rent,  326 
must  let  and  get  fuU  rents,  327 
charged  with  receipts  by  agents,  327 

with  profits.  327 

with  damage  or  loss,  328 

with  sums  received  in  working  mines,  328 
using  ship  recklessly,  328 
grantee  of  biU  of  sale  injuring  chattels,  329 
account  against,  when  rests  not  directed,  329 

with  rests.    See  Bests,  Accouht  with 
order  for  delivery  of,  547,  548.    See  Foreclosure   and  Redemption 

ACTIOKS 

writ  of,  when  mortgagee  entitled  to,  548 

POSSESSORY  LIEN, 

priority  of  maritime  aliens  over,  469 

See  Common  Law  Lien,  Pabtioulab  Lien,  General  Lien 

POWER 

of  attorney  to  receive  rents  may  create  charge,  24 
of  attorney,  how  construed,  143 
secwritiee  under,  137-142 

power  to  mortgage  includes  what,  137 

when  trust  for  sale  authorizes  mortgage,  137 

power  to  lease  may  authorize  mortgage,  137 

powers  given  by  Lord  St.  Leonard?  Act,  137 

powers  apart  from  the  Act,  138 

general  charge  of  debts  on  all  real  estate,  188 

specific  charge  on  estate  devised  in  fee,  139 

specific  charge  on  settled  estate,  140 

when  lender  not  bound  to  see  to  application  of  loan,  140 

whether  payment  should  be  made  to  devisee  or  executor,  140 

when  lender  bound  to  see  to  application  of  loan,  141 

notice  of  malafidee  of  borrower,  141 

charge  on  executor's  beneficial  interest,  141 

mortgage  of  real  estate  more  than  twenty  years  after  death,  142 
mortgage  under  joint,  when  it  operates  as  re-settlement,  370,  371 
of  sale.    See  Sale,  Power  of 

PREPARATION  OP  MORTGAGE, 
costs  of,  165, 166 

whether  they  can  be  charged  on  property,  304 
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PRINCIPAL, 

provisionB  for  repayment  of,  ia  Bill  of  Sale,  54,  55 

ooQtract  not  to  call  in  or  pay  ofif,  339,  340 

account  iffy  in  redemptuM  wnd  foredowurt  actions,  296-299 

proviflo  limiting  amount  recoverable,  296 

security  for  definite  sum  or  running  balance,  297 

"  continuing  security,"  297 

seciuity  covering  further  advances,  297 

advances  made  after  notice  of  incumbrance,  297 

lien  for  debts  due  from  shareholders,  298 

fines  in  mortgage  to  buildinz  society,  298 

security  for  more  than  actual  advance,  298 

debentures  issued  at  discount,  298 

commission  on  renewals  of  promissory  note  given  by  mortgagor,  298 

parol  evidence  admissible  of  amount  advanced,  299 

covenant  to  replace  stock,  299 

principal  payable  at  distant  date,  299 
interest  and  costs,  account  of,  542 

PRINCIPAL  AND  AGENT, 

principal  when  bound  as  against  persons  dealing  with  agent,  143, 144, 

418,  420 
principal,  when  estopped  from  disputing  agent's  authority  to  receive 

payment,  165 
when  notice  to  agent  affects  principal,  461-463 
See  aho  Aqsnt 

PRIORITY, 

of  rights  of  redemption,  280 

incumbrances  rauK  according  to  date,  384 

two  deeds  executed  on  same  day,  384 

issue  of  debentures  not  ranking  pari  passu,  384 

two  legal  mortgages  delivered  at  same  time,  384 

debentures  subject  to  prior  issue,  384 

exceptions  to  general  rule,  385 

A.  prior  to  6.,  B.  to  C,  and  C.  to  A.,  385 

in  case  of  property  out  of  jurisdiction,  386 

as  affectea  by  registration.    See  Reoistbation,  Middlesex  Registbt 

AcfT,  TORKSHIBE  ReOISTBY  AoT 

as  affected  by  agency.    See  Aqekot 

as  affected  l^  estoppel.    See  Estoppel 

of  maritime  securities.     See  Mabitime  Secubities 

question  of,  cannot  be  decided  on  originaUng  summons,  527 

PROFESSIONAL  SERVICES, 

right  of  mortgagee  to  charge  for,  319-322 

PROFITS, 

account  of,  against  mortgagee  in  possession,  327 

PROOF    BY    SECURED  CREDITOR,  230.    See  Bankeuptcy,  secured 
creditor  in 


PUBLIC  UNDERTAKING, 

mortgages  of,  charge  net  earnings,  150 
manager  not  appointed  of,  259 
cannot  be  sold  by  incumbrancer,  341 

PUISNE  INCUMBRANCER, 

when  entitled  to  take  possession,  239 

entitled  to  receiver,  251 

can  only  redeem  on  same  terms  as  mortgagor,  295 

costs  of  salvage  proceedings  by,  314 
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PURCHASER, 
lim  of,  90,  91 

for  purchase-money  prematurely  paid,  90 
interest  on  unpaid  balance,  90 
costs  of  suit  for  specific  performance,  90 

when  it  arises,  91 

in  case  of  unfinished  ship,  91 
protection  of  bond  fide  on  sale,  203 
on  sale  by  Court  not  affected  by  irregularity,  348 
for  value  withotU  noiiee, 

defence  of,  available  against  equity,  432 

but  not  against  e(]^uitable  interest,  433 

equity  deprives  him  of  no  legal  advantage,  435 

what  is  required  to  support  plea  of,  435 

equity  gave  no  assistance  against,  441 

except  where  equity  had  concurrent  jurisdiction,  441 

See  dUo  Nones  ab  affeotikg  the  Conscibncx 

RAILWAY  COMPANY, 

lien  of,  for  cloak-room  charges,  66 

statutory  lien  of,  66 

contractual  lien  of,  67 

lien  of  unnaid  vendor  to,  88,  342,  343 

securities  oy, 

company  not  to  borrow  without  depositing  statement,  153 

declaration  to  put  on  mortgages,  etc.,  153 

liability  of  directors  putting  on  false  declaration,  153 

priority  of,  164 
receiver  and  manager  of,  under  Bailway  Companies  Ad^  1867.. .262 

definition  of,  within  Act,  262 

protection  of  rolling  stock  and  plant,  263 

receiver,  when  appointed,  263 

powers  of  receiver  and  manager  of,  263 

receiver  must  have  regard  to  priorities,  263 

rights  of  judgment  creditors  of,  inter  se,  264 
debenture-holders  of,  cannot  sell  undertaking,  342 
scheme  of  arrangement  hy,  482-484 

what  assents  are  required,  482 

when  assent  not  required,  482 

confirmation  of  scheme,  483 

judgment  debenture-holder,  483 

preferred  ordinary  shareholder,  483 

unpaid  vendors,  outside  creditors,  483 

See  also  Company  under  the  Companies  Claubbs  Act 

REAL  ESTATE, 

mortgage  of,  by  executors  more  than  twenty  years  after  death,  142 

REALIZATION, 

expenses  of,  what,  315 

RECEIPT, 

what  is,  within  Bills  of  Sale  Act,  37 
production  of  deed  with,  by  solicitor,  162 
execution  of  deed  with,  before  payment,  165 
by  mortgagor  for  more  than  is  due,  effect  of,  364 
for  purchase-money,  when  estoppel,  428,  424 

RECEIVER, 

deed  appointing,  may  create  charge,  24 
hy  way  of  equitable  execution,  106, 107 

appointed  where  debtor's  interest  is  equitable,  107 

but  not  when  it  is  legal,  107 
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RECBIVER— <x>n«»nti0c2. 

hy  way  qf  equiidUt  execuiioA— continued. 

nor  against  person  not  party  to  action,  107 
from  when  appointment  takes  effect,  107 
may  be  appointed  without  fresh  action,  107 
on  w  parte  application,  107 
appointment  aoes  not  create  lien  on  fund.  111 
appointed  by  (Aa  parties^  189-191 

under  the  Conveyancing  Act,  189 
agent  of  mortgagor,  190 
not  personally  liable  on  contracts,  191 
let  into  poesession  on  winding-up,  191 
when  he  ceases  to  be  mortgagor's  agent,  191 
taking  possession  by,  is  change  of  occupation,  191 
appointed  by  the  Court,  250-264 

may  be  appointed  whenever  just  or  convenient,  250 

in  action  to  enforce  vendor's  lien,  250 

le^  mortgagee  was  formerly  not  entitled  to,  251 

but  may  now  obtain,  251 

mortgagee  in  possession  may  have,  251,  326 

puisne  mortgagee  entitled  to»  245,  251 

except  as  against  prior  mortgagee  in  possession,  251 

right  to,  when  interest  is  in  arrear,  252 

or  security  in  jeopardy,  252 

imder  Companies  Clauses  Act,  1845... 252 

under  Companies  Clauses  Act,  1863... 252 

when  liquidator  is  appointed,  252,  253 

official  receiver  may  be  appointed,  254 

delivery  of  possession  by  mortgagor  to,  254 

attornment  to,  254 

of  undivided  share,  254 

of  chattels,  255 

is  not  agent  of  parties,  255 

duties  of,  255 

in  case  of  real  estate,  255 

application  for  directions  by,  255 

actions  by,  255 

cannot  be  petitioning  creditor,  but  may  prove,  255 

when  his  title  arises  as  against  third  parties,  256 

interference  with  possession  of,  256 

libel  on  business  carried  on  by,  257 

application  for  leave  to  enforce  rights  against,  257 

application  for  payment  by,  257 

appointed  without  prejudice  to  prior  incumbrancers,  257 

withdrawn  at  instance  of  prior  mortgagee,  240 

liability  of,  to  account,  258 

when  liable  for  losses,  258 

relief  against  personal  representatives  of,  258 

liability  of  sureties  for,  258 

right  of  sureties  to  indemnity  by,  259 

dScharge  of,  259 

mortgagee  not  entitled  to  rents  received  by,  243 

receipt  of  rents  by,  between  certificate  and  date  of  payment,  638 

RECEIVER  AND  MANAGER, 

only  appointed  where  security  comprises  business,  259 

of  shij^  259 

of  collieries,  259 

of  property  of  limited  company,  260 

only  appointed  with  view  to  sale,  260 

not  appointed  of  public  statutory  undertaking,  200 
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RECEIVER  AND  MAKAGER-cofi^iM(/. 
duties  of;  260 

peraonally  liable  on  contracts,  260 
appointment  of,  does  not  effect  change  of  occupancy,  26  L 
entitled  to  indemnity,  261 

when  allowed  to  raise  money  in  priority  to  debentures,  261 
form  of  order  continuing,  262 
only  appointed  for  limited  time,  262 
of  railway  company,  262-264.    Set  Railway  Ck>MPA2nr 

RECONVEYANCE, 

mortgagee  of  land  must  execute,  on  payment,  566 

payment  into  Court,  556 

by  whom  payment  must  be  made,  557 

without  recitals,  557 

to  persons  haying  partial  interest,  557 

by  annuitant,  567 

transfer  to  committee  of  lunatic,  557 

return  of  title-deeds,  558 

mortgagor  may  require  transfer  instead  of,  658 

except  from  mortgagee  in  possession,  558 

terms  on  which  transfer  made,  559 

receipt  by  building  society  operating  as,  559,  560 

vesting  order  when  made,  560 

mortgagor  must  bear  costs  of,  561 

costs  of  vesting  order,  how  borne,  561 

where  mortgagee  has  lost  title-deeds,  561,  662 

RE-DELIVERY, 

of  deed,  what  is,  5 
when  inferred,  7 

REDEMPTION, 

right  q^,  at  law,  265-271 

before  time  fixed  by  mortgage,  265 

in  case  of  Welsh  mortgage,  265 

of  mortgages  to  building  societies,  266-269.    See  Buildikg  Society 

of  rent  charges,  269 

of  pledges,  270,  271.    See  Pledge 
rigU  of,  in  equity,  272-278 

in  mortgages  of  personal  chattels,  272 

in  mortgages  to  secure  annuity  or  by  way  of  indemnity,  272 

may  be  postponed,  272,273 

when  destroyed  under  4  and  5  Wm.  and  M.  c.  16...273 

where  security  for  illegal  consideration,  273 

cannot  be  confined  to  specified  time,  273 

or  to  limited  clsss,  273 

leases  made  by  mortgagor  to  mortgagee,  274 

mortgagor  may  show  that  apparent  rale  was  morUnge,  274 

though  conveyance  intentionally  made  absolute,  ^4 

mortgagee  cannot  set  up  Statute  of  Frauds,  275 

parol  evidence  admissible  in  Bills  of  Sale,  275 

and  in  mortgages  of  ships,  275 

what  evidence  is  admissible,  275 

declarations  of  purchaser,  275 

evidence  derived  from  transaction,  276 

remedies  must  be  reciprocal,  276 

absolute  sale,  with  right  of  repurchase,  valid,  276 

vendor  must  comply  with  terms  of  repurchase,  277 

cases  where  sale  is  set  aside,  277 

grant  of  annuity  with  right  of  redemption,  277,  278 
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BEDEMFTION— oon(tnt«e(2. 
who  may  redrnn,  27B-280 

any  person  beneficially  interested  in  property,  278 

any  person  liable  to  pay  debt,  279 

where  two  properties  subject  to  one  mortgage,  279 

priority  of  rights  of,  280 
what  may  he  redeemed,  280-284 

as  ^aiDst  person  entitled  to  consolidate,  280 

transfer  of  personal  judgment,  280 

renewed  lease,  281 

policies   afifected   by   creditor,    281-283.     8ee   Policy   of   Life 
Insubance 

rights  of  surety  redeeming,  283,  284.    See  Subbty 
terms  of.    See  Notice,  Tacking,  Consolidation,  Acoounts 
mortgager  cannot  sue  mortgagee  without  offering,  526 

mortgagor  enforcing  trusts  of  equity  of  redemption,  526 

Slantiff  impeaching  mortgage  security,  526 
efendant  setting  up  title  as  absolute  owner,  526 
in  partition  action,  527 
what  arrears  of  interest  recoverable  in  action  for,  496 
dismissal  of  action  for,  514,  515 
when  it  operates  as  Ibreclosure,  514 
against  whom  it  operates  as  foreclosure,  514 
timo  allowed/or,  537,  538 

six  months  allowed  for,  537 
when  defendants  do  not  appear,  537 
when  Buccessive  periods  fixed,  538 
enlarging  Hme/or,  538-641 

where  mortgagee  receives  rents  between  certificate  and  time  fixed 
for  payment,  538-540 
receipt  by  receiver  in  action,  538 
receipt  of  moneys  representing  inheritance,  539 
or  takings  of  business,  539 

mortgagee  submitting  to  be  charged  with  fixed  sum,  539 
receipt  of  rents  after  default  by  mortgagor,  540 
pending  appeal,  540 
as  indulgence  to  mortgagor,  540,  541 
not  in  redemption  action,  540 
terms  on  which  enlarged,  540 
computation  of  subsequent  interest,  541 
procedure  in  action  for.    See  Fobeolosubb  and  Redemftiok  Aotionb 

REGISTRATION 

of  bill  of  sale,  requirements  as  to,  44-49 
of  writs  and  orders  affecting  land,  409 
effect  of  failure  to  renew  registration,  410 
of  deeds  of  arrangement,  land  charges,  410, 411 
of  annuities,  rent-charges,  411 

effect  of  notice,  412 
of  Crown  debts,  412 
under  Land  Registry  Act,  1862...412 
under  Land  Transfer  Act,  1875...412 
of  land  in  Middlesex.     See  Mn>DLEBEX  Regibtbt  Act 
of  land  in  Yorkshire.    See  Tobkshibe  Registbt  Act 
under  Bills  of  Sale  Act,  416,  417 
of  mining  effects  within  Stannaries,  417 
of  mortgage  of  ship,  417 

of  purchase-deed,  may  estop  vendor  from  setting  up  lien,  424 
as  affected  by  notice,  452 

REGISTRY  ACTS, 

effect  of,  on  tacking,  290 

2b 
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BEGISTRT  ACTS— <xm<»»tf0d. 

notice  in  case  of  land  subject  to»  456 

do  not  create  constnictiTe  notice,  461 

See  Middlesex  Reoietbt  Act,  Yobkbhibk  Registry  Act 

RELEASE, 

without  conaideration  must  be  under  seal,  474 
limited  to  matters  in  contemplation  of  partiefl,  474 
delirery  of  mort^sage  deed  to  nuMtgagor,  474 
by  debenture-holders,  474,  475 
of  principal  debtor  when  it  releases  surety,  485 
when  construed  as  agreement  not  to  sue,  486 
of  one  of  seTeral  sureties,  486 
of  equity  of  redemption,  511,  512 

with  qualified  right  of  repurchase,  511 

in  consideration  of  mort^ige  debt,  511 

when  set  aside,  511 

does  not  necessarily  extinguish  mortgage,  512 

merger  of  term,  512 

REMAINDERMAN.    8»  Tenaiit  for  Life  and  RsMAi2<n>ERMAK 

RENEWED  LEASE, 

is  subject  to  mortgage  of  original,  178 

when  mortgagor  of  original  term  may  redeem,  281 

RENT, 

charge  on  future,  within  Statute  of  Frauds,  23 
right  of  mortgagor  in  possession  to,  183 
mortgagor  in  poflseesioft  may  sue  for,  184, 185 
account  of,  against  mortgagee  in  possession,  327,  543 
mortgagee  letting  premises  with  restriction,  327 
account  of^  against  unpaid  vendor,  333 
in  arrear  does  not  pass  on  transfer  of  mortgage,  358 
See  OoouPATiON  Rent 

RENT-CHARGE, 

holders  of  railway,  prior  to  debenture-holders,  154 
grantee  o^  cannot  get  injunction  to  restrain  waste,  186 
power  of  sale  given  to  grantee  of,  194 
personal  remedy  of  grantee,  226,  227 

against  grantor,  226 

against  terre  tenant,  226 

tenant  for  years  not  liable,  226 

terre  tenant  liable  for  whole  debt,  226 

terre  tenant  not  liable  unless  in  possessiou,  227 
right  of  grantee  of,  to  take  possession,  239 
redemption  of,  269 

grantee  of,  when  entitled  to  sale  of  corpus,  343,  344 
avoidance  of  unregistered,  411,  412 

REPAIRS.    See  Neoessabt  Repairs 

REPUTED  OWNERSHIP, 

does  not  apply  to  administration  or  winding->ap,  388 

Bankruptcy  Act,  1883,  sect.  44... 388 

burden  of  proof  on  trustee,  389 

except  where  bankrupt  originally  owner,  389 

confined  to  goods  and  trade  debts,  389 

'<  possession,"  389 

seizure  by  sherifif  determining  possession,  389 

'*  in  his  trade  or  business,"  390 

"  consent,"  390 

none  where  true  owner  ignorant,  390 

or  incapable  of  consenting,  390 
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REPUTED  OWNERSHIP— aw^iiwierf. 
determinaUon  of  consent^  390,  391 

by  taking  possession,  390 

by  giving  notice  of  assignment,  390 

by  bond  fide  demand  of  possession,  391 

by  taking  possession  of  part,  391 
protected  transaction  under  sect.  49... 391 
" irve  owner*'  391-393 

mortgagee,  391 

grantee  of  bill  of  sale,  391,  392 

exception  of  ship  or  share,  392 

lessor,  392 

trustees  of  settlement,  392 

beneficiaries,  392 

dormant  partner,  392 
•«  reputed  owner,''  393-396 

factors  and  agents,  393 

notorious  custom  excludes  doctrine,  393 

as  to  all  goods  within  its  scope,  394 

in  what  cases  custom  established,  394 

doctrine  does  not  apply  to  joint  reputed  owners,^395 

partnership,  395 
**  debts,"  395 
fraudulent  trust,  395 

REQUEST, 

efifect  of  contract  to  give  charge  on,  19 

RE-REGISTRT, 
of  bills  of  sale,  48 

RE-SETTLEMENT, 

mortgage  operating  as,   367-371.    See  Equity  of  REDEMPTioy,   Re- 
settlement of 

RESIDENCE 

of  grantor  of  bill  of  sale,  what  sufficient  description  of,  45 

RESPONDENTIA  BOND, 
what,  132 
priority  of,  468 

RESTRAINING  THE  MORTGAGEE,  349-353 

A.  Under  Statutory  Provisions,  349-351 

under  Railway  Companies  Act,  1867... 349 
under  Companies  Act,  1862... 350 

right  to  realize  security,  350 

right  to  distrain,  350 
under  Bills  of  Sale  Act,  1882...350 

B.  On  equitable  grounds,  351-353 

staying  ejectment,  351 

interfering  with  possession,  351 

terms  on  which  sale  restrained,  351 

when  sale  not  restrained,  351 

when  restrained,  352 

trustee  restrained  from  foreclosing,  352 

restraining  transfer  of  legal  estate,  352 

satisfied  mortgagee  cannot  foreclose,  352 

mortgagee  cannot  sue,  where  he  cannot  restore  property,  352,  353 

RESTS,  ACCOUNT  WITH, 
form  of,  329 

in  account  of  occupation  rent,  330 
continued  until  certificate,  330 
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RESTS,  ACCOUNT  WITH— «)n<mi««rf. 

directed  if  poesession  taken  when  no  interest  in  arrear,  330 

or  if  rest  oiade  by  parties,  330 

or  if  mortgagee  sets  up  that  mortgage  is  absolute  oonveyance,  331 

or  from  time  that  debt  is  fully  paid,  331 

or  if  mortgagee  sets  up  title  as  owner,  331 

REVERSION, 

purchase  of,  by  mortgagor  of  lease  enures  to  benefit  of  mortgagee,  178 

SALARIES 

paid  by  mortgagee,  when  added  to  security,  306 

SALE, 

no  provision  for,  allowed  in  mortgage,  273 

apparent,  treated  as  mortgage,  274 

though  conveyance  intentionally  made  absolute,  274 

mortgagee  cannot  set  up  Statute  of  Frauds,  275 

with  right  of  repurchase,  distinguished  from  mortgage,  276 

vendor  must  comply  strictly  with  terms,  277 

when  set  aside,  purchaser  given  lien  for  consideration,  277 

given  interest,  301 

given  lien  for  lasting  improvements,  307 

SALE,  POWER  OF, 

A.  In  oaae  of  lien 

none  in  case  of  common  law  lien,  64 
given  to  innkeeper  by  statute,  65 

B.  In  case  of  pledge 

when  time  is  fixed  for  repayment,  l92 
when  no  time  is  fixed  for  repayment,  192 
effect  of  unauthorized  sale  by  pledgee,  192,  506 
in  cases  under  Pawnbrokers  Act,  193 
action  by  pledgee  for  deficit  on  sale,  218 

C.  In  eaee  of  mortgage 

mortgages  of  personal  chattels,  193 

Bills  of  Sale,  193 

stock  mortgages,  193 

mortgagee  of  ships,  193 

mortgages  of  land,  194 

under  Conveyancing  Act,  194 

land  and  minerals  may  be  sold  separately,  194 

Conveyancing  Act  does  not  apply  to  debentures,  194 

who  may  exercise,  195 

when  mortgagee  is  lunatic,  195 
what  mortgagee  can  convey,  195 

effect  of  Lord  Cranworth's  Act,  196 
when  power  becomes  exercisable,  196 

where  mortgagee  is  mortgagor's  solicitor,  197 

provisions  re(]^uiring  notice,  197 

waiver  of  notice,  198 

revival  of  notice,  198 
mortgagee  cannot  sell  to  himself,  198 
nor  to  agent  conducting  sale,  199 
he  may  sell  to  corporation  of  which  he  is  member,  199 
puisne  mortgagee  may  purchase,  199 
or  one  of  several  co-mortgagors,  199 
mortgagee  not  trustee  o(  199 
sale  must  be  bond  fide,  200 
sale  at  undervalue,  200 
sale  under  depreciatory  conditions,  200 
part  of  purchase-money  may  be  left  on  mortgage,  201 
first  and  second  mortgagees  may  join^  201 
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SALE,  POWER  O^'-wnUnued. 

mortgagees  of  dififereDt  properties  may  join,  201 

mortgagee  trustee  of  surplus  proceeds  of  sale^  201 

application  of  proceeds  of  sale,  201 

when  mortgagee  is  express  trustee,  202 

when  he  is  constructive  trustee,  202 

liability  of  mortgagee's  agent  to  mortgagee,  202 

to  persons  claiming  under  mortgagor,  202 
sale  by  mortgagor  with  mortgagee's  concurrence,  202 
protection  of  lend  fide  purchaser,  203 
purchaser  protected,  though  mortgage  satisfied,  203 
purchaser  may  assimie  omnia  rite  esse  acta,  203 
purchase  by  co-mortgagor,  204 

Surchase  of  land  under  Land  Registry  Act,  204 
etermination  of,  204 
whether  extinguished  by  transfer  or  sub-mortgage,  204 
whether  mort^t^ee  can  charge  commission  on  sale,  299,  319 
not  extinguished  by  transfer,  359 

whether  mle  under  power  in  mortgage  opens  foredoBuie,  513 
terms  on  which  sale  restrained,  351 
when  not  restrained,  351 
when  restrained,  352 
account  of  proceeds  of  sale  against  mortgagee,  543,  544 

SALE  BY  THE  COURT, 

A.  Under  the  general  juriediction,  341-344 

equitable  charge  or  lien  entitles  to,  341 
including  trustee's  right  of  indemnity,  341 
deposit  of  title-deeds  entitles  to,  341 
public  undertaking  cannot  be  sold,  341 
vendor's  lien  on  land  may  be  enforced  by,  342 
even  where  purchaser  is  railway  company,  342 
rent-charge  created  for  value  gives  right  to,  343 
as  to  rentK^harge  created  by  will,  343 
when  Court  orders  of  foreign  land,  520 

B.  Underihe  Judgments  Act,  lSe4...^U,SiB] 

judgment  creditor  may  obtain,  344 
proceeds  of,  how  distributable,  345 
form  of  order,  346 
registration  of  judgment,  346 

C.  Under  the  Conveyancing  Act,  1881... 345-348 

Conveyancing  Act,  sect  25... 345 

Act  applies  to  equity  of  redemption,  346 

at  what  stage  order  made,  346 

when  sale  not  ordered  as  against  first  mortgagee,  347 

notice  to  mortgagor  of  intention  to  sell,  347 

conduct  of  sale,  when  given  to  mortgagor,  847 

reserve  price,  when  fixed,  347 

sale  out  of  Court,  347 

purchaser  not  affected  by  irregtilarity,  348 

SALVAGE, 

expenditure  on  land  gives  no  lien  in  England,  99 

Jnves  lien  in  Ireland,  101 
br,  123 

when  it  arises,  123 
what  may  be  salved,  123 
confined  to  property  salved,  123 
none  in  favour  of  crew  or  contractor,  123 
payments  by  mortgagee  may  be  added  to  security,  305 
proceedings  by  puisne  incumbraiicer,  costs  of,  314 
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SEAL, 

what  required  for  deed,  3 

SEAMAN, 

lien  oft  for  wageSf  124 

what  it  extends  to,  124 
independent  of  owner*tf  personal  liability,  125 
seaman  defined,  124 
cannot  be  excluded  by  agreement,  124 
lien  for  expenses  of  sending  home  seaman,  124 
prior  to  master^s  lien,  467 
postponed  to  salvage  lien,  467 
to  lien  for  collision,  467 

SECURED  CREDITOR, 

distinguished  from  unsecured,  1 

in  Bankruptcy.    See  Bakkbuptct,  Secured  Creditor  in 

SEIZE, 

power  to,  chattels  comprised  in  a  bill  of  sale,  67, 58 

SEQUESTRATORS, 

mortgagee  entitled  to  rents  received  by,  243 

SERVICES, 

whether  mortgagee  can  charge  for  personal,  319-322 

SETOFF, 

effect  of,  on  solicitor's  statutory  lien,  119 
by  mortgagor  against  transferee, 

of  debt  due  before  notice  ojf  transfer,  362 

of  contingent  debt,  363 

of  unliquidated  damages,  363 

applies  where  creditor  is  enforcing  remedy  against  property,  361 
by  executor  of  debts  due  from  legatee,  364 
in  action  to  recover  pledge  by  defendaoit,  553 

by  plaintiff,  553,  554 

SETTLED  ACCOUNT, 
when  opened,  545,  546 

liberty  to  surcharge  and  falsify,  545 

account  opened  generally  where  numerous  errors,  545 

or  fraud  by  accountine  party,  545 

accounting  party  in  fiduciary  relation,  545 

SETTLED  LAND  ACT, 

mortgagee's  costs  of  proceedings  under,  310 

SETTLEMENT 

of  equity  of  redemption,  mortgagee  not  affected  by,  296 

SHARES 

in  railway  company,  transfer  of,  13 
in  trading  company,  transfer  of,  14 
mortgagee  of,  as  affected  by  notice,  453 

SHIP, 

labour  on,  gives  common  law  lien,  71 
lien  of  purchaser  of,  for  advance,  91 

SHIP,  MORTGAGE  OF, 
legal,  11 
equitable,  29 

not  within  Bills  of  Sale  Act,  39 
carries  appurtenances,  176 
mortgagor  in  possession  of,  187,  188 

mortgagee  in  possession  of,  245-248.     See  Pobskbsion,  Mortgagee  in 
power  of  sale  in,  193 
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SHIP,  MORTGAGE  OY^wnHnwd. 

mortgagee  of,  en  titled  to  receiver  and  manager,  259 

parol  evidenoe  admissible  to  show  that  bill  of  sale  is  mortgage,  275 

aocomit  against  mortgagee  recklessly  employing,  328 

transfer  of,  356 

priorities  of,  417 

postponed  to  maritime  liens,  468 

to  bottomry  bonds,  468 

preferred  to  claims  arising  on  institution  of  suit,  468 
Admiralty  Jurisdiction  over,  524 
discharge  of,  663 

SHIPOWNER'S  LIEN, 
ai  wmmon  Jaw^ 
for  freight,  67 

none  for  advanced  freight,  67 
or  for  dead  freight,  67 
for  passage-money,  68 
v/ndtr  tpecial  eanirac^,  68-70 
for  ireiffht,  68 
for  dead  freight,  68 
for  demurrage,  68 

at  port  of  loading,  68 
at  port  of  discharge,  69 
in  sense  of  imdue  detention,  69 
charterer  cannot  claim  rights  inconsistent  with  charterparty,  69 
indorsee  of  bill  of  lading  not  bound  by  charterparty,  70 
bill  of  lading  may  incorporate  charterparty,  70 
effect  of  special  contract  on,  86 
for  general  average,  72,  73 
for  particular  average,  73 

SIGNATURE, 

whether  deed  requires,  3 

SILENCE 

of  prior  mortgagee,  estoppel  arising  from,  430,  431 

SOLiaTOR 

misapplying  his  client's  moneys,  94 

of  trustees  has  no  lien  on  trust  estate,  99 

authority  of,  to  receive  payment,  162, 163 

mortgagor  can  tax  mortgagee's  costs  of  redemption  action,  319 

liability  of  mortgagee's,  who  conducts  sale,  20^ 

effect  of  receipt  by,  on  sale  by  mortgagee,  517 

of  trustees,  notice  to,  not  notice  to  trustees,  448 

notice  to,  as  affecting  client,  461-463.    See  Notiob 

soliciior'inofiffagee 

power  of  sale  in  mortgage  to,  197 

costs  of  preparing  mortgage  by,  304 

now  entitled  to  profit  costs,  320 

law  before  Mortgagees'  L^  OoBts  Act,  320,  321 

cannot  contract  for  commission  for  receiving  rents,  322 
lien  an  documentSy  76-83 

what  costs  it  covers,  77 

to  what  papers  it  extends,  77 

available  against  trustee  in  bankruptcy  or  liquidator,  77 

where  client  is  executor  or  trustee,  78 

subject  to  equities  against  client,  78 

solicitor  must  get  possession  as  solicitor  for  client,  78 

effect  of  changes  in  firm,  78 

only  available  against  client,  79 

where  solicitor  acts  for  two  parties,  79 
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SOLICITOR-^on^muad. 

lien  on  doeumenta — continued. 

limitationfl  on  right  of  detainer,  80 

where  client  compellable  to  produce,  80 
under  Bankruptcy  Act,  1883,  sect.  27... 80 
under  Ck)mpanie8  Act,  1862,  sect.  115... 80 
where  solicitor  discharges  himself,  81 
effect  of  changes  in  firm,  82 
where  solicitor  discharged  by  client,  82 
where  solicitor  discharged  for  misconduct,  82 
where  client  acts  in  representative  capacity,  82 

lien  of  town  agent,  83 

effect  of  special  contract  on,  84 

can  be  enforced  though  debt  statute  barred,  498 

determination  of,  by  loss  of  possession,  507 

whether  lost  by  taking  security,  509 

when  ordered  to  deliver  up  papers,  554,  555 
lien  on  iheprooeeds  of  an  action^  112-120 

Solicitors  Act,  1860,  sect.  28...112 

must  be  employed  by  party,  113 

no  charge  for  costs  of  arbitration,  118 

nor  where  client  is  able  to  pay,  113 

by  whom  right  may  be  enforced,  114 

priorities  where  several  solicitors  employed,  114 

charge  not  confined  to  client's  interest,  114 

what  property  can  be  charged,  114 

money  received  by  way  of  compromise,  116 
^Ximouj  pendente  lite^  115 

when  property  recovered  within  Act,  115 

when  property  preserved  within  Act,  116 

suit  relating  to  easement,  117 

order  only  made  for  taxed  costs,  117 

assignees  of  subject-matter  of  action  postponed  to,  117 

creditors  postponed  to,  118 

effect  of,  on  right  of  set-off,  119 

effect  of  compromise  on,  119 

effect  of  Statute  of  Limitations  on,  120 

priority  of  maritime  liens  over,  469 

not  lost  by  obtaining  judgment  for  costs,  498 

enforcement  of,  551,  552 

how  application  should  be  made,  551 
before  what  Court  it  should  be  made,  552 
form  of  order  declaring  charge,  552 

SPECIALTY, 

when  mortgage  debt  is,  169 
right  of  cr^itor  by,  against  heir,  223 
against  devisee,  224 
in  equity,  224 
merger  of  sibiple  contract  debt  in,  488,  489 

SPECIFIC  PERFORMANCE, 

not  given  of  contract  to  make  or  take  loan,  161 
but  given  of  contract  to  give  security,  161 
what  are  usual  covenants  in  mortgage,  161 
subject-matter  of  security  not  enlarged,  161 
ordinary  power  of  sale,  what,  161 
agreement  not  to  call  in  principal,  162 

STAMPS,  167 

STANNARIES, 

registration  of  mortgages  of  mining  effects  in,  417 
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STAYING  ACCOUNTS, 

in  forecloBure  action,  544,  545 

STOCK, 

transfer  of  railway,  13 

measure  of  damages  in  mortgage  of,  170 

power  of  sale  in  mortgage  of,  193 

contract  to  replace,  how  satisfied,  299 

mortgagee  o(  must  retransfer  on  payment,  562 

BTOP^RDER, 

costs  of  mortgagee  obtaining,  charged  on  property,  305 
eiyes  priority  in  respect  of  nind  in  Court,  445 
K>rm  of,  when  confined  to  income,  445 
not  made  on  fund  in  Court  belonging  to  lunatic,  445 
where  fiind  partly  in  Court,  partly  in  hands  of  trustees,  445 
not  required  where^und  paid  into  Court  after  notice,  449 
fond  carried  to  sepiuate  account  after,  449 
on  fund  carried  to  separate  account,  449 

SUB-DEMISE, 

mortgage  of  leaseholds  by,  9 

SUBROGATION, 

to  executor's  right  of  indemnity,  99 
to  trustee's  right  of  indemnity,  99 
fdtra  vireB  borrowing  by  corporation,  235 

by  unincorporated  building  society,  235 
ratification  of  invalid  loan,  235 
subrogation,  what,  236 
origin  of  doctrine,  236 
extent  of  jtioM-lender's  rights,  236 

SUBBTY, 

for  interest  under  mortgage  may  redeem,  279 

redeeming  is  entitled  to  all  securities  held  by  creditor,  283 

no  tacking  or  consolidation  against^  284 

unless  not  known  to  be  such  to  creditor,  284 

right  of,  to  exoneration,  372 

risht  to  contribution  from  co-surety,  373 

diacharge  </,  484-487 

surety  mortgaging  his  own  {voperty,  484 

contracting  as  principal  debtor,  484 

creditor  afterwards  learning  of  suretyship,  484 

jomt  principal  debtor  afterwards  becoming,  486 

assignment  of  debt  and  securities,  485 

release  of  principal  debtor,  485 

of  debtor  by  operation  of  law,  485 

alteration  of  terms  of  original  contract,  485 

agreement  to  give  time  to  principal  debtor,  486 

reservation  of  riehts  against,  486 

release  construed  as  agreement  not  to  sue,  486 

inaction  by  creditor,  486 

release  of  one  of  several  sureties,  486 

right  of  surety  to  securities  taken  by  creditor,  486,  487 

securities  subsequently  taken  by  creditor,  487 
limitation  of  action  against,  on  covenant,  491 
when  necessary  party  to  foreclosure  action,  529 
for  receiver,  liabilitv  of,  258 

right  of,  to  indemnity,  259 

SYMBOL,  J 

delivery  of,  as  changing  possession,  61  ' 
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TABULA  IN  NAUFBAGIO, 
doctrine  of,  436 

Yorkshire  Begiitrieg  Act,  1884,  sect.  16...437 
loan  mnat  have  beea  made  on  Mourity  of  land,  137 
third  incumbiuicer  paying  off  first,  437 
legal  estate  may  be  got  in  after  notice,  437 
first  mortgagee  with  notice  of  wcond  may  transfer  to  third,  43S 
•econd  and  tlkird  nUHtgigee  both  deairiag  to  redeem,  438 
l^al  estate  got  in  from  tnutee,  438-440 

from  unsatisfied  mortgagee,  440 
TACKING, 

I.  I7n«#ctH-eei  d «Us, 

none  at  agaiiut  mortgagor,  286 

of  debta  1^  Ixntd  or  covenant,  286 

of  sini^e  contract  debts,  267 

none  agunst  assignee  of  equity  of  redemption,  267 

none  to  prejudice  of  creditors,  287 
TL  Beeurtddtiit, 

as  acunst  puisne  incumtnancers,  288 

confiiied  to  legal  mortgi^es,  288 

by  trustee,  289 

receipt  of  building  sodety  carries  legal  estate,  289 

effect  of  Vendor  and  Purchaser  Act,  sect.  7. -.289 

advance  must  be  made  on  security  of  estate,  289 

and  without  notice  of  prior  equity,  290 

effect  of  Begistry  Acts  on,  290 

Yorkshire  Kegistries  Act,  1884,  sect.  16...290,  415,  416 

by  mortgagee  of  ship  against  assignee  of  freight,  290 

TENANCY. 

created  by  attornment  clause.    See  Attobbkknt  Clause 
constituted  by  attornment  to  receiver,  264 
See  Lea  as 

TENANT  FOB  LIFE, 

lien  of,  on  renewed  lease  or  reversion  for  purcIiaa»'tnoney,  96 

expenditure  by,  gives  no  lien,  100 

may  redeem,  278 

Temainderman  cannot  redeem,  278 

remaindermaD  cannot  be  fureclosed  by,  338 

notice  affecting,  does  not  bind  remainderman,  463 

merger  or  charge  paid  off  by,  not  presumed,  477 

paying  interest  ou  chnrie  in  excess  of  rents,  477 

omisdon  'A,  to  take  assignment  to  trurtee,  478 

whether  be  can  set  up  charge  after  intending  to  me^  it,  479 

TENANT  FOB  LIFE  AND  BEMAINDEBMAN, 
incidence  of  mortgage  debt  at  betvieen,  378-381 

tenant  for  life  must  keep  down  incumbrances,  378 

two  estates  devised  as  one  property,  379 

assiznoe  of  life  estate,  379 

mortgage  payabie  by  instalments,  379 

second  tenant  for  life  need  not  pny  arrears  of  first,  379 

tenant  for  life  payine  iutetext  in  excess  of  rents,  379 

remundennan,  whetlier  entitled  to  receiver,  380 

given  cbarge  on  future  tents,  96,  380 

whether  he  can  have  account,  380 

TENANT  IN  COMMON, 

acquires  no  lien  by  expenditure  on  property,  101 

may  redeem,  278 
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TENANT  IN  FEE, 

presumption  of  merger,  on  payment  of  charge  by,  478,  479 

payment  by,  with  executory  devise  over,  479 

payment  by,  whose  title  is  disputed,  479 

abeolute  interest  in  charge  and  estate  must  unite  daring  life,  480 

TENANT  IN  TAIL, 

adult  need  not  keep  down  incumbrances,  380 

but  infant  must,  381 

whether  payment  of  charge  by,  operates  as  merger,  478 

where  tenaot  in  tail  is  infant,  478 

whore  he  believes  himself  tenant  in  fee,  480 
ordered  to  disentail  in  action  to  enforce  charge,  650 

TENDER 

stops  interest  running  on  mortgage  debt,  303 

mortgngee  must  pay  costs  of  litigation  after,  317 

does  not  discharge  debt,  488 

does  not  determine  mortgagee's  property  in  security,  499 

determines  pledge,  504 

determines  possessory  lien,  509 

tenderer  must  keep  money  ready,  604 

coins,  bank-notes,  504 

cheques,  504 

waiver  of  production,  604 

demand  of  more  than  is  due,  604 

refusal  to  state  amount  due,  505 

of  more  than  is  due,  505 

conditional,  505 

under  protest,  506 

after  default,  506 

where  debt  made  up  of  items,  506 

by  azent,  506 

to  agent,  606 

where  apparent  agent  disclaims  authority,  506 

TERM, 

mortgage  by  creation  of,  2  * 

mort^^ee  of,  not  entitled  to  title-deeds  of  fee,  179 
See  also  Leaseholds 

TIMBER, 

when  mortgagor  in  possession  may  cut,  186 
rights  of  mortgagee  in  possession  over,  244,  245 

TITLE-DEEDS, 

equitable  security  by  deposit  of,  25-28 

deposit  of,  not  pledge  of  deeds,  61 

implied  authority  to  borrow  horn,  possession  of,  143,  418 

legal  mortgagee  in  fee  entitled  to,  179,  440 

but  not  mor^agee  of  term,  179 

Conveyancing  Act,  1881,  sect.  21,  (7).. .179 

where  several  have  interest  in,  180 

equitable  mortgagee  entitled  to,  180,  441,  442 

rii;ht  of  mortgagor  to  inspect,  180 

mortgagor  could  not  inspect  before  Conveyancing  Act,   1 80 

when  production  ordered  apart  from  Act,  181 

mortgagor  entitled  to,  except  as  against  mortgagee,  1S2 

transfer  of,  for  value,  357 

voluntary  transfer  of,  358 

transfer  of,  mortis  causa,  358 


620  INDEX  OF  MATTERS. 

TITLE-DEEDS— conhnuee^. 

omistion  to  get,  or  return  of,  as  estopping  mortgagee,  425 

no  inquiry  for,  425 

negligence  of  trustee,  425 

reasonable  excuse  for  Mlure  to  deliver,  425 

to  be  handed  over  on  completion,  425 

mortgagor  entitled  to  retain,  426 

receipt  of  part  of,  426 

return  of,  to  mortgagor,  427 

allowing  them  to  remain  with  mortgagor,  427 

possession  of,  by  later  incumbrancer,  427 
recovery  of,  in  foreclosure  action,  441,  442 
no  inquiry  for,  affects  mortgagee  with  notice,  458 
but  not  if  he  receives  part,  io  belief  that  he  receives  all,  458 
or  is  given  reasonable  excuse  for  non-delivery,  458 
mortgagee  must  return,  on  payment,  558 
mor^gor  entitled  to  indemnity  on  loss  of,  561 
when  entitled  to  compensation,  562 

TOWAGE, 

no  lien  for,  apart  from  salvage,  123 

TOWN  AGENT, 
lien  of,  83 
cannot  obtain  charging  order,  113 

TOWN  CLERK, 
lien  of,  83 

TRADE-MAOHINERY 

made  personal  chattels  within  Bills  of  Sale  Acts,  173 

mortgages  of,  when  within  Acts,  173 

in  case  of  mortgages  in  fee,  174 

in  case  of  mortgsges  of  leaseholds,  174 

machinery  excluded  from  definition  in  Act,  174 

TRADE  MARK, 
assignment  of,  15 
owners  of,  have  no  lien  on  goods  fraudulently  marked,  99 

TRAMWAY  COMPANY, 

mortgagees  of,  cannot  sell  undertaking,  342 

TRANSFER 

of  shares,  when  void  at  law,  6 

effect  of  blank,  of  shares,  32,  364,  457 

what  18,  within  Bills  of  Sale  Act,  37 

of  bill  of  pale  need  not  be  registered,  49 

costs  of,  by  mortc^ee,  cannot  be  added  to  security,  308 

effect  of,  by  mortgagee  in  possession,  326 

perbons  having  mortgage  or  charge  may  transfer,  354 

pledgee  may  transfer,  S^4 

possessory  lien  cannot  be  transferred,  354 

qfeecurity  at  law,  354-356 

of  property  without  debt,  354 

receipt  by  Building  Society  passes  legal  estate,  355 

debts  may  be  transferred  at  law,  355 

of  railway  mortgages  and  bonds,  355 

and  debenture  stock,  355 

contract  for  sale  of  interest  in  land,  355 

of  mortgage  of  ship,  356 

of  statutory  mortgage,  356 

of  registered  charge  under  Land  Transfer  Act,  856 

transferor  when  estopped  from  setting  up  equity,  856 
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TRANSFER— eon^tntied. 

<lf  security  in  equity,  356-358 

of  secured  debt  in  equity,  356  ^ 

payment  of  charge  by  stranger,  356 

of  deposit  of  title-de^s,  357 

of  documents  of  title  to  personalty,  357 

of  charge  in  farour  of  firm,  357 

of  debt  without  property,  357 

voluntary,  of  debt,  357 
of  title-deeds,  858 

of  title-deeds  mortis  causa,  358 

retention  of  collateral  securities,  358 
what  passes  by,  358,  359 

rent  in  arrear  does  not  paus,  358 

interest  in  arrear  cannot  be  made  principal,  358 

presumption  that  powers  are  kept  alive,  358 

extinction  of  covenant  to  pay,  359 
mortgagor  entitled  to,  instead  of  reconveyance,  558 
except  where  mortgagee  in  possession,  559 
on  what  terms  made,  559 
of  equity  of  redemption.    iSse  Equity  of  Rbdbmption 

TRANSFEREE 

of  mortgage,  may  enforce  it  for  full  amount^  359 
unless  he  is  trustee  for  mortgagor,  359 
or  takes  advantage  of  former  agency,  360 
or  can  be  put  on  equitable  terms,  860 

of  securities  transferable  at  law,  when  he  takes  free  from  equities.  360 
361  1         »       * 

of  securities  transferable  in  equity,  takes  subject  to  equities,  361 

whetiier  he  takes  by  assignment  or  sub-mcrtgage,  362 

takes  subject  to  state  of  account,  362 

payment  to  transferor  before  notice  good  against^  362 

ri^t  of  setK>ff  against^  362 

of  unliquidated  damages,  863 
of  debts  due  from  legatee,  364 

10^011  mortgagor  estopped  as  against,  364 

receipt  by  mortgagor  for  more  than  he  received,  364 
deposit  of  certificates  with  blank  transfer,  364,  457 
debentures  payable  to  bearer,  364 
subsequent  acknowledgments  by  mortgagor,  366 

ratification  by  mortgagor  of  voidable  contract,  366 

TRUE  OWNER, 

particular  lien  when  available  against^  74 

general  lien  not  available  against,  75 

meaning  of,  in  sect  5  of  the  Bills  of  Sale  Act,  1882... 43 

meaning  of,  in  reputed  ownership  clause,  391-393 

TRUST, 

no  priority  gained  through  breach  of,  433,  434 

TRUST  FUND, 

priority  of  assignments  of,  444-451.    See  Notice 

TRUST   FOR  SALE, 

where  it  authorizes  mortgage,  137 

mortgage  by  way  of,  2 

no  foredosure  in  mortgage  by  way  of,  836 

mortgage  by  way  of,  when  right  to  redeem  barred  in,  515 

TRUSTEE,  TRUSTEES, 

mixing  trust  funds  with  his  own,  93 
improper  investnient  by,  94 
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TRUSTEE,  TRUSTEES— con^intMd. 
impounding  equitable  interest  of,  94 
lien  of,  an  truttfund,  96-99 

arises  from  right  to  indemnity,  96 

trustees  of  voidable  settlement^  97 
of  void  settlement,  97 

executor  carrying  on  business,  97 

none,  where  expeuditure  could  have  been  met  out  of  trust  funds,  98 

confined  to  fund  on  which  expenditure  is  made,  98 
to  property  subject  to  trust,  98 

distinguisbed  from  personal  right  of  indemnity,  98 

subrogation  to  trustee's  right  of  indemnity,  99 

creditors  of  executor  carrying  on  testator's  business,  99 
when  he  can  authorize  agent  to  receive  payment,  163 
tacking  by,  289 

taking  mortgage  in  name  of,  not  estoppel,  428 
though  he  luis  advanced  part  of  money,  428 
lien  of  company  on  shares  held  by,  92,  428 
whether  legal  estate  acquired  from,  protects  mortgagee,  438-440 

where  both  trustee  and  mortgagee  have  notice  of  breach  of  trust, 
438 

where  trustee  has,  but  mortgagee  has  no  notice,  439 

where  trustee  has  not,  but  mortgagee  has  notice,  439,  440 
when  fixed  vnth  notice  of  incumbrance  on  fund,  447 
notice  to  solicitor  of,  not  effectual,  448 
duties  of,  with  respect  to  incumbrances  on  fund,  450 
need  not  answer  inquiries  of  intending  lender,  451 
distribute  fund,  when  successive  assignees,  451 
notice  affecting,  binds  cestui  que  trusty  453 
represent  trust  estate  in  foreclosure  or  redemption  action,  530 

TRUSTEE  IN  BANKRUPTCY.    .Se*  Bankbottot,  Trustee  in 

UNCALLED  CAPITAL, 

company  can  give  itself  power  to  mortgage,  156 
what  words  authorize  mortgage  of,  156, 157 
mortgagee  of,  may  foreclose,  338 

UNCERTAINTY, 

obarge  on  future  property  when  void  for,  22 

UNDERWOOD, 

mortgagor  in  possession  may  cut,  183 

VALUATION 

by  secured  creditor  in  bankruptcy,  230,  231 

VENDOR  AND  PURCHASER, 

purchaser  of  equity  of  redemption  must  indemnify  vendor,  874 

not  personally  liable  for  mortgage  debt,  375 
notice  of  covenants  in  leases  as  between,  455 
purchaser  may  keep  incumbrances  on  foot,  477 

VENDOR'S  LIEN, 
L  On  land,  ^1-^ 

for  impaid  purchase*money,  67 
extends  to  copyholds,  87 

to  lease  in  consideration  of  premium,  87 

to  land  sold  to  railway,  88 

but  not  to  superfluous  land  sold  by  railway,  88 
where  consideration  is  security,  88 

annuity,  89 

bond,  89 
may  be  enforced  by  sale,  342 
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VENDOR'S  LIEN— «m«nttcd. 

I.  On  Zand— oontinued. 

even  where  vendee  is  railway,  342 

vendor  when  entitled  to  rescission,  342,  343 

when  receiver  appointed  in  action  to  enforce,  250 

account  against  vendor  remaining  in  possession,  333,  334.     See 

Accounts,  IV. 
not  within  Middlesex  Registry  Act,  413 
within  Yorkshire  Registry  Act,  414 
extinction  of,  503 

II.  Ongoodsj 

Sale  of  Goods  Act,  1893,  sect.  39...73 
within  Bills  of  Sale  Act,  39 
how  determined,  508 

VESTING  ORDER, 

where  mortgagee  is  infant,  560 

under  Trustee  Act,  1893,  sect.  29...560 

where  mortgagee  is  lunatic,  561 

VOID  MORTGAGE, 

when  enforced  as  charge,  20 

WAGES, 

lien  of  seaman  for,  125.    See  Seaman 

lien  of  master  of  ship  for,  125.    See  Master 

WAIVER  OP  PRODUCTION, 
when  equivalent  to  tender,  504 

WARING,  RULE  IN  EX  PARTE,  103, 104 

WATERWORKS  COMPANY, 

debenture-holders  cannot  sell  undertaking,  342 

WELSH  MORTGAGE, 
what^2 

does  not  create  debt,  168 
right  of  mortgagee  to  enter,  238 
redemption  of,  265 
accounts  in  case  of,  333 
no  foreclosure  of,  335 
when  right  to  redeem  accrues  in,  515 

WEST  INDIA  ESTATE, 
lien  of  consignee  of,  101 
right  of  moi^gee  to  stipulate  for  commission,  322 

WHARFINGER, 
lien  of,  83 
effect  of  special  contract  on  lien,  86 

WIFE, 

mortgage  of  wife's  estate  to  secure  husband's  debt,  368-370 
whose  estate  is  charged  for  husband's  debt,  entitled  to  exoneration,  373, 
374 

WILFUL  DEFAULT,  ACCOUNT  ON  FOOTING  OF, 
against  mortgagee  in  possession,  325 
whether  of  land,  business,  or  debts,  326 
of  occupation  rent,  326 
of  rents,  327 

of  receipts  by  agent,  327 
of  profits,  327 

where  damage  or  loss  of  mortgaged  property,  328 
against  unpaid  vendor  of  land,  333,  334 
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WINDING-UP, 

reoeiyer  of  debenture-bolden  let  into  possession  on,  191 
right  of  mortgagee  to  distrain  in,  210 
debentures  payable  at  future  date  may  be  realized  on,  339 
mortgagee  may  realize  bis  security  although,  350 
fraudulent  preference  in,  400 

WRITS  AND  ORDERS  APFEOTING  LAND, 
avoidance  of  unregistered,  409,  410 

YORKSHIRE  REGISTRY  ACT 

requires  assurances  and  wills  to  be  registered,  414 

mode  of  registration,  414 

unpaid  vendor's  lien,  charge  by  deposit  of  deeds,  414 

registration  of  notices  of  wills,  affidavits,  caveats,  414,  415 

priority  to  date  from  registration,  415 

notice  abolished,  except  where  actual  fraud,  415 

tacking  abolished,  290, 415 

exceptions  from,  416 
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people  from  durance  vile  when  he  notes  the  care  with  which  he  has  inquired  into  the  histcxy  of  the  Law  of 

contempt."— Law  youmal. 

At  Press.     Fourth  Edition,  thoroughly  revised,  demy  8vo.,  cloth. 

THE   LAW   OP   COPYRIGHT.     Including  the  American  Copyright 

Act,  the  Berne  Convention,  the  Consequent  Order  in  Council  and  Cases  to  Date.  By  Thoma.s 
Edward  Scrutton,  M.A.,  LL.B.,  K.C,  Author  of  "Charter  Parties  and  Bills  of  Lading"  &c., 
and  Lectiu-er  in  Conunon  Law  to  the  Incorporated  Law  Society. 

"  Mr.  Scrutton's  book  is  well  written  and  has  been  carefully  revised,  and  will  be  found  a  safe  ami 
acceptable  guide  through  the  mazes  c^  the  existing  law." — Law  youi^al, 

**  We  think  it  is  not  only  the  easiest,  but  the  most  useful  and  practical  work  on  copyright." — Lam 
Quarterly  Review. 

Second  Edition,  demy  Svo.,  cloth,  90s. 

THE    LAW    OP    NUISANCES.      With   Statutory   Appendix.      By 

E.  W.  Garrett,  M.A.,  of  the  Inner  Temple,  Metropolitan -Police  Magistrate. 

"Every  matter  that,  in  the  eyes  of  the  law,  is  regarded  as  a  nuisance  is  considered.  .  .  .  While  the 
work  appeals  more  particularly  to  members  of  the  legal  profession,  '  The  Law  of  Nuisances,'  there  can  be 
no  question,  will  be  found  very  useful  by  the  general  public,  especially  by  officials  of  County  Councils^ 
Vestries,  and  Corporations."— CiVy  Press. 

Demy  8vo.,  cloth.  X2x. 

CATHOLICS.      A  Manual  of  the  Law  Specially  Affecting  Catholics, 

By  W.  S.  Lilly,  LL.M.,  of  the  Inner  Temple,  Barrister-at-Law,  Secretary  to  the  Catholic  Unioa 
of  Great  Britain,  and  J.  P.  Wallis,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law. 

Crown  8vo.,  cloth,  js.  (xi. 

THE    ELEMENTS    OF    MERCANTILE    LAW.      For  the  use 

of  Students  and  others.  By  T.  E.  Scrutton,  M.A.,  LL.B.,  R.C.,  Author  of  "Charter  Parties  and 
Bills  of  Lading,"  "  The  Law  of  Copyright,"  &c.,  and  Lecturer  in  Common  Law  to  the  Incorporated 
Law  Society. 

Demy  8vo.,  cloth,  xor.  6d. 

TENEMENT    HOUSES   AND    PLATS    (The  Law  Relating  to), 

for  Residential  or  Business  purposes ;  including  the  Taxation  and  Rating  thereof.      With  an  Ajr- 

gtndix  of  Precedents  of  Leases,  Forms  and  a  Digest  of  Cases  relating  to  the  Inhabited  House  Duty, 
y  Walter  Clodb,  Barrister.at-Law,  of  the  Inner  Temple ;  Associate  of  the  Surveyors'  Insdtudon  : 
Author  of  **  The  Law  and  Practice  of  Petition  of  Right." 

Royal  8vo.,  700  pages,  cloth,  £%  as. 

INPORMATIONS  (Criminal  and  Quo  Warranto);MANDAMnS, 

and  PROHIBITION.  By  His  Honour  Judge  Shortt,  Author  of  The  Law  Relating  to  Works  of 
Literature  and  Art  (Copyright,  Libel,  &c.)." 


"  A  very  useful  contribution  to  the  lawyer's  library." — Law  yeurHal, 
Learned  and  accurate,  and  must  displace  all  earlier  text-writers  on  the  same  subject."— Z.aw  Tower. 
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Demy  Svo.',  eTtHh,  lor.  6ii. 

PETITION    OF   RIGHT    (The    Law   and    Practice    of),    under   tlie 

Peiiiions  of  RiEhi  Act,  iSfio.  Wiih  Forma  iind  au  Appendix  comaining  Che  Laws  Rrajlating 
Plucoidingsbv  PcdunnaFKighLinlrelaad.  ScalJiad,  and  certain  Coloniei  and  Dependeoc^.  By 
Waltbr  Clooe,  oTthe  lonec  Temple.  Bamslei~at-Uu>. 

Ciown  SvD.,  clolh.  ;i.  &/. 

WITNESSES  (The  Practice  relating  to),  in  all  matters  and  proceedings, 

Civil  and  CiiminuL,  at,  after,  and  berL>re  the  Tci^l  oi  He.inne.  bolli  in  the  Supoior  and  Ih;  Inferior 
Coiin^.  By  Waltu  S,  SicKHi.,  M.A.  (late  Eihibliionec  of  Balllol  College),  of  Uncoln's  Inn, 
Barristcr-at-LAW. 

APPEALS  FROM  THE "  CONVICTIONS  AND  ORDERS 

OF  JUSTrcF.S.    Including  Acpcslt  by  Special  Case  to  a  ^iipcrioi  Court ;  Ibe  Jul 
Act,  1I4B;  and  Review  oflunice-'  ti^^ a~   — --       --  ' ^ ■ 
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THE  LAW  OF  HUSBAND  AND  WIFE.     By  Charles  Crawlev, 

M.A.,  of  Lincoln'^  Inn,  fiairister-al-Law,  late  Feilour  of  DowoinE  Colfege,  Cambridge,  and  Anibor  of 
■■  The  Law  of  Life  Insurance." 
'*ThiKbocl(  is  the  moat  com^hensivc  and  valuable  one  on  the  law  of  hufibandand  wifeunth  which  we 
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thor  of  a  treatlH  on  Ihe  Equity  Practice  of  the  County  Cuurl 
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Third  Edition, 

MOORE'S  PRACTICAL  FORMS.     Containing  a  variety  of  Useful 

and  Select  Precedents  required  m  solicitor!'  (Jlfices  relating  to  Couveyaitcing  and  Oeoeral  Malt— 
With  DUIneroiK  Variations  and    Suggestion..       By  H.  Mooxi-  Eu..   Author  of    "Injunctions 
Preparing  Abstracis  of  Title,"    "Practicat  Forms  of  Agr 
HiuuT  PiltcivAUofthe  Inner  Temple,  Baniitar-Bt-Law. 
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cloth,. 
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Sccotxl  Edition,  crown  Svo.,  cloth,  71. 61L 

MOORE'S    PRACTICAL    INSTRUCTIONS   AND    SUOOES- 

TIUNS  TO  YOUNG  SOLICITORS  aod  ARTICLED  and  other  CLERKS  iu  Matters  of  Daily 
Practice,  etpedally  in  Couoior  Offices. 

Fourth  Edirion,  crown  8yo..  sloth.  lor.  W. 

MOORE'S  ABSTRACTS  OF  TITLES,     instructions  for  Preparing 

AbKracIsol  Titles,  to  which  is  added  a  Collectioo  of  Precedents.  By  KEriKV  MoORK,  Esq.,  Author 
of  "  Practiul  Forms  of  Agnxments,"  &c.  Fourth  Edition.  With  cauKiderable  Addituns.  By 
RICINALI,  MlRIVALS,  i:.A.,  aiid  NOKHAU   PuilSOH,  B.A.,  of  Liocohl't  Inn,  Barristers-at-Law. 

At  Ptas.    Fifth  Edition,  demy  Sva.,  cloth. 

CHARTER  PARTIES.     The  Contract  of  Atfreiglitment  as  expressed 

in  Chatter  Parties  and  Bills  of  Ladbg.    By  T.  E.  Sckuiion,  M.A..  LL.B.,  K.C,  Author  of  "The 
Law  of  Copyright."  &c. 
"An  entirely  new  work  has  longbsn  needed,  and  we  are  glad  10  Iind  it  has  now  been  supplied.  .  .  . 

"  Mr.  Sciuiton  has  written  a  book  which  will  supply  a  want  which  has  long  I 
Lhe  book  will  be  found  most  useful." — Sai^rda-f  Rwirw, 


NEVER  BEFORE  PlTfiLISHEO.    Royal  Svo.,  calf.jfi  iii.6d.  net. 

ADMIRALTY  CASES,  1648-1B40.     Reports  of  Cases  determined 

by  lhe  High  Court  of  Admiralty  and  upon  Appeal  therefrom.  Temp.  Sr  Thos.  Siu.ijjBiriiY  and 
Sir  GnoROil  Hav,  Judges,  17S8-.774.  By  Sir  Wiliiam  UuHHtLL.  Hart.,  LL.U..  M.P,,  .vc. 
logelhcr  with  Bmracts  fiom  the  Bookiaod  Records  oi  the  HighCouitof  Admiralty  aod  the  Couitl 
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